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ripeflHcnoBie. 

jjamioe noco6ie kb H3yqemio t. X q. 1 H3,a;aH0 
HCKJiioqHTejibHo no npocbg-fe mohxb cjiymaTejiefi ajn 
nepBOnaqajibHaro 03HaK0Maema hxb cb rpajKAaHCKHMB 
npaBOMB. HenoaHOTa MaTepiaaa, irkKOTopaa^ HeToq- 
HOCTb (J)OpMyjIHpOBOK'b. HepaBHOM'fepHOCTb q^CTeft KHH- 
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bo3mohcho nojmyio KapTHHy pyccKaro rpaamaHCKaro 
3aKOHOji:aTejibCTBa, no3HaKOMHTb cjiymaieaeft cb ochob- 
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npaKTHKH h 3aTpoHyTb o6mie Bonpocbi coBpeMeHHaro 
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amaa Moa pa6oTa BbinojmeHa xoia OTqacTH, to iionoa- 
Heme h yayqmeme ea Syi'eTB. Moeft Aoporoft h npiaT- 
hoh 3aAaqeft bb SyjiymeMB.. - 
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MacTb I. 

06mifl noHHTw. 


Um I. noHHTie o rpnwiiaHCKONi) mart. 

§ 1. TpattwaHCKoe npa&o bx> cy6 r beKTHBHOMi> catbicjrfe, 

1 . fpaomdancnoe npaeo ecmb a) ejiacmb nejioemm, nam 
epamdamma , 6) Had% eeupMU u e) jiwdbMu, npuuadjieowanjcm 
eMif , s) e% dajibmm tutu Meubuieil ,\mp)b d) e% cimij csoowue- 
uiazoc& nopndm o6iqecmeennou owmnu. 

a.'B,iacTb ^c.TOBfeKa, t. p. bo3mo;khuctb, mh npaBOMouie, 
a He ofeaHHpm, rtoaapenHTCTBOHHo .xto-hhoo r TL&m» ih'm <*ero 
jEHdo ho ^taaTL ct» Boiu;aMH h ,iio^i>aai. Bjram> vcuoiritKa, kh ki> 
rpaa£ r ^aHHHa, t. e. KaKB l i.neHa rpa;K r T,aHPKaro ooinpeTBa, ks*kt> 
yacmaro HHjpn. IIobtouv ero bjactb Mor.ua (m etiTb Hiv-mim nacr- 

B'L II pf>THBOlT(b703KH( K'Tf> Iiy&TH'IHOH B.iaCTH rOCV^apeTEtU 

T IacTHas BaaeTb, h.th npasmiow*, apHna^iesKHn, HivioBtKy fre- 
nocpe^cTBeHHO h HOcpe;i,eTBeHHO. Henoepe^eTBPHHO, Kx>r r ia hp.iob4k% 5 
ocyiHeeTBJiBH pboio BJiacTb cam, .umho ran Bepea r i* ^pyrsxB hkuph 
(npejttJTaBHTo.iefi), npioio fBaumaorb K>pHiHuepKOp , j rtHCTBie (§ 5, 
I. l.a) axoii BjracTH ex cBom Bjram. Tanoir mm~ 

saeTca bt> npasi $hbhhppkhh'b .thuomte* (§ 3). Huepe^eTBeR- 
ho, Kor^a waoBircb, ocymeeTBJtaa saam, npimo esHSHBam* wpH- 
smeeKoe jctficTBie stojI saae™ ei* miPHPMB coioaa mwii mjt 
yupea^eHia. Tbkoh cbioaa. .uMRefi hjh ynpe^eHie, a m easu, u«wj- 
Bfet, nasHBaeTCH bx> npasi xopH^HxecKHMB .ihhom'b (§4). 
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6. Ha^T, BcmaMH, t. o. mgh BstraHHATB nipoMB Bomtoit 
Tomie, Ha^B t4>.\ih BeupuiH KOTopBisi zvioittb no^ae^aTB BnaoTH T ie- 
jcosiKa, socTynHBi ero o6xaxmm, BO^McTBiio (§ 14). HacTHan 
BaacTB HexoBfeca na jh Bemaais h both ero Be in; hob npaso. 

B. HUftB JErojBMH, T. e. m%h OT^iatHLIMH ;$fiCTBiflMH OH 
Ha^B aonHOCTBio nioxeii. BaaeTt Ha^i, ot^jimhmh: aific.TBiflara bu- 
pa7KaeTca bb npaBi jmpa TpedonaTi, otb HeaoBiKa BMHoanemH KaEon 
jeh6o onpe^ijEeHHoS odasaHHOCTn: hto asdo ^i-iaTB Has qero m6o ho 
ftixaTB, 9Ta sxacTB Ha^t juo^mh ecTB o 6 a 3 a t e jib e tb e hho r 
n p a b o. BaacTi. Hax& HexoBfciecKoft jEHnnocTBio BHpaacaeTca bb odu^eii 
BaBHCHMOCTH Beero HejiOBiEa, a ne ota’L’tbhhxb ero otb 

bojth apyroro xapa. Taieaa dojiBinaa BjiacTB Hast HexoBiKOMB, b'b 
HCK jnoueHis, npjiHa;i;.ie,BvKT r B jehihb o^hibmb HjienaMB cean>H 
Ha^B i^pyrHMH, noneMy h Ha3BiBaeTca c e m e if h bi m b n p a b o m b *). 
CoOTBiTCTBeHHO BJiaCTH HeXOBiiKa Ha^B H jho^bmh, pas JIM- 

HaiOTB, TaKHMB -odpa-30MB, Beiiptoe, o6H3aTe,iBCTBeHHoe h ceMefiKor 
npaBO. RiacTB HexoBfeEa aanaTB bb npaBi m±cto ^pyroro ‘iejioBiKa, 
ynepinaro oh XHHteHHaro bc£xb npaBB cocTOHHia, h ocym.ecTBMTB 
npHHafflareacaBmyH) eMy BxacTL, Ka kb cbok>, ecTB yace- oeo6oe npaBo, 
p i> 3 k o 0TJiH T iaK)in,eee5i otb TpexB BBiineyEasaHHBiXB bh^obb—bto 
npaso Hacjri^cTBeHHoe. Oho octb He ctojibeo BxacTt hoobIi- 
Ka, ckoxbko ocoCbth choco6b, hjih nopa^OKB npiodpiTeHia o^hhmb 

XHIJOMB (HaOJli^HHKOKB) BBH^HOH H 06fl3aTe*TBCTBeHH0H BJaCTH XpV- 

roro jEHi^a (Haexi^o^aTexa). 

r. Bb dojiBuiefi hjih m e hbhi e h m£ p4, t. k. bjerctb Beni,- 
Haa, odasaTeaBCTBeHsaa h ceMemaa hm^iotb ho tojibko ho o^hho- 
KOBHt o6b6mb ? ho h pasnyio cTeneHB eon CBoero upoaBjieHia. Ho 
o 6 b © m y, cajiaa {5oxBinas bxrctb—B eiipiaa, #oxo;ynn,aH 30 yhhhto- 
acenia caiaot bghi;h, caMaa MeHBinaa—odaBaTeaBCTBeHHaa, orpam- 
HHBaK>H^aaca jihihb onpe^iaeHHBma neaoBtKa, cpe^aaa- 

ceiaetHaa. Ho caai GBoero npoaBJiema, BaacTB Bemnaa h ceMen- 
Haa o^HHaEOBo ch.ubhbi ? bjesctb teg ooa3aTeaBCTBeHHaa— Ooate caa- 
6aa. OHa Hy^aeTca ^aa csoero oeymecTBaeHifl bo BjraeTH onpo^t- 
aennaro jipyToro aana (AOJtSKHHKJi) h He HmmapTB BaacTH jipy- 

THXB XHI^Bj HOHCMV ee HH3BIBaK>TB BjaCTBK) nOCpp^CTBOHHOil II 


*) OneKyncKas BiracTB aaaHBaeTca ceiieftHHMB iipaBOMB no aHasoriir 

cb BjiacTtio poHHTeabcKoS. 



OTHOCHTeatHOi!. HanpoTHBT», BemHaH. hjih t'OAieifcTBeHHaa bhoctb 
H e TO.ULKO He Hy®^aeTe-a /pa csoero ocyipecTBjeHiH bo b«mcth ;q>y- 
roro .w{n, ^iifCTByeTB npaaio, Keirocpe^eTBeHHo, ho HomioHae r n» 
BJIMOTB BCi>X2> SPYTHX'B UOHeMy H Ka3HBaeT(‘H B.iaCTBK) HP- 

iiocpeac tb e hh o 1, afieojnoTHOiL TaKHMi, oOpasosi^, Y/Kp h 
eaMH uo cedi bjeoctb Benpiaa, oo,hbutpjt>ctbohhu5I h ceMeiiHaa ire 
BHOJtHi eoBna^aiOTB Moapy coooio iio oobpmy h eir.ii esoero alm- 
ctbIh. 

r X* B % c h *1 y (5 n o anr b ur aroea ir o p a a e a o d n$ p e t b p fi¬ 
ll oil HCH3HH, T. e. IIOpa^Ka, npHSHaBaPMOTO y .TO^PII HO ortfiPiaH) 
H BaKOHy. IIo^T, 0 6 BIT a e M B, KBKTj (H'HOBaHlPMT* llpHBlia HHI 
jiio^bmh BnacTH Toro MH ^pyroro aejioB'hKa, (Mi^yeTH pa3YMfm> 
HeBa^THo YKopeHHBifreecH bt> coBHaHiH WR'ti yoiapeHie bt> npa- 

BHJTBHOCTH H HPOdxO^HMOCTH TaKOTO HOpH^Ka BPipefi. ITo.X'B BaiiO- 
HOM1 ,, BT, TOMB HCP 3HaTOHiH OcHOBailiH ’laCTHOH B.laCTiy (M'KxyeT’L 
pa3Yi\rJiTB BejrtHie roey^apcTBpHHoii BJiacTH YBa;KaTi, r i,aHHHii iiopa- 
&okb Beipeii. CnopHO, o^HaKO, onupaeTcn m »to Be.itnie roev^ap- 
ctbphhom BJiacTH hh n])iiHY r i;HTejii,[[yio cmt rocjpapcTBa ran jkp mi 
<co3Hame odmecTBa b% hcooxo^hmocth h HpanHiBHOeTH TaKoro Be- 
jiinia. I IpaBHJir>Hie nocnt r XHee. IIpiiHyapeide 3ipHMi>HJieTcH .ih mu 
m» HCKaiOHHTejEBHBixB cjyaaaxB YKaoHeHisi ■ ,TK) r T;eii on> npuBHaniH 
e^O‘A‘HBtiTarocH npasoBoro nopn^Ka BPipeit bt, air neppBtea cbohxb 
Y 3KO IlOHHMaeM&IXB JIHHHBIXB HHTPpPPOBB HipB HJITPpPPaMH 0<&HP- 

gtbh. Boodipe ^*e ,ih>;i;h eod.3H)Aaxm> sainm bt> ch.iv ero bhytpph- 

HPlf Heodxo^HATOCTH, H BT, 3TOM r i> OTHOIffPBin MOHpY BaKOHOM'b H 
odHTap:\n> h^tb c yipecTBPHHaro paa.iMiH. 

TaKH KaKH HOpa^OKH Od^eCTBPBRoH VKIfBffll, CJO'/KHBIilijBTf Bl> 
chjiy a6mnst h 3aEOffa, pctb ocHOBaHie jmeiipepfaeHiH TarTimii 
B.iaeTH miOBfea be odmecTBi, to OTciOfla h rpa^aHCKoe HpaBo ho 
mojKptt* ('yipecTBOBaTB Taxn., r r xt nf>n> oupei'TBa w^ii. 

§ 2, rpaHc^aHCKoe npaBO b'b oS'bckthibhom'b CMbicjiib. 

1 . rpaawdcmcKoe npaeo, warn Jimpy naemmU Macmu mozo 
ujiu ■ dpyzodo wJioerma, dojimuo wnpozo onuimamb omb npa - 
huji'b (mpM'h), no KomopuM% sma esaemb nounpemno pacnpe - 
dvbMeMGtt u ocymecme^mmcji oo offtqecmeth. 

' TaKB, HanpioitpT> ? H]>aBo cooctbi^hibx‘th anpa A iia KaKot 1 - 
jihcIo imyipecTBo rpaHiUa ir*khmt> Hpauo.\n» jmp) A, t, e. upa- 
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B0J1E BE CYOEPETIIBHOMB CMMC.lt. T4 VKP HOpMH, BE CHiy KOTOpBIXB 

mh,o A npiooptio r n;aHHoe miymPCTBo, hot thee hot maie ooymo- 
ctbmpte cBoe npaso Ha. bto hmyihcctbo, pctb YjKp rpaHcwreKoe 

IipaBO BE OOEPKTHBHOME CM Licit. 9TO ITOTOMY, TO) HOpMht 

H])UMtHHK)TCH HO TOlBKO El, OTIiy A, HO II Bf)0(1lU,P (odEpETHBHu) 
KO BpfetfE ^pyrHMH COOCTBCHHHKaMH. 

2. IIoBmoMy zpaotcdauoKoe npaeo e% oS^enmueuoM^ cmu- 
c»m nonuMCowm'h , eoeonywnocmb nopM% onpedmjisvmmix'b 

wpudmecnm omnomeuisi zp a we dam .mwedy cooow. 

JOpiI^IHlCCKHMH jKO OTHOUiemHMH HasBlBBlOTCH BE rpaTK^aH- 
CKOME upast TaEiK laCTHBIfl HOT TOOTED HAiyipeCTBOHHBIH OT- 
Hoinenk rpa^aHE mmxj coook), Koxoptin hckuohiitpibho 
t )(*H( ffiLiBaiOTCH Ha nocTaHOBiPHlnxE iipaBa. Taicb, HanpHMivpE, 
eciH !hu;o A ot^hcte be H0OT30BaHie csoe HMymecTBO X mhj B 7 
TO TaEOO HMYIHPCTBPHHOP OTHOUIPHie HP dv^eTE CHMO 3TO C-e6t TOpH- 
1HHPCKHME OTHOHiemeME, it IHHIb 3KOHOMHHCCKHMH. 9TO OTHOHIPH1P 
npiodptiao-TE, o^HaEO, xapaKTepE JopH^mecEaro, irocKOiBKV hckjho- 
hhtpotho npaso, a hc 9KoHoMHKa, OHpp^iiHPTE npasa h odiiaaH- 
HOCTii .ihii,e A h B. IIobtomy ace rpaxxaHCKoe npaBO BE ooepkthb- 
HQME CMBIClt HOHHjViaiOTE PHip, KBEE COBOEVHHOCTE .lOpH^HUP- 
CKHXE HOpME, Onpeftf>OTK)^HXE HaCTHLTH HOT TOIBKO HMVHlp- 
ctbphhhh othoihphIh rpawc^aHE. H ay EM H 3 a KOHO^ST GIB ctbo rpa - 
'.KiaiicKai’o npasa hm^iote cboph aaiaaeTi: nepBaH - HayiPHio rpa- 
iE^aHCKaro iipaBa be ooeckthbho^ie cMbicit, BTOpan—C03^;aHie oto- 
ro npaBa. 


rjinBa II. JIhiw, kqki> cyfiiGHTbi rDGMflaHCKaro npaBa. 

§ 3. 4>H3H»iecKOe jihixo. 

I. Honstmie o ffiusunecnoMv jm/uKb, 

1. JIuuoM^b be zpawedanc% 0 M r b npeum nasumemen nocu - 
mejib, ujiu ey6%e%wb npaea , ni. %. ce ezo UMeueM'h coedimxemzsi 
wpudmecKoe dmuemeie naemnou ejia&mu (§ 1. 1. a). 

HanpoiHBE, jehbothop HinpadE H0 MoryTE obite ihhome be iipaBi, 
HOTOMy HTO OHH CHMH IEO,pe3KaTB BOTCTH, a HP TOIEEO HP HMIhOTE 



juaCTn. HoeiimmuH npaBa dyyiTTB <pH3iniecKno .nr ho 8) 11 K>p n- 

^mecKoe anno (§ 4). 

2. <X>ii3UHee%oe Amp (§ l. l. a )—amo neAoemm, en UMe- 
neM-'b Komopaso eeHSueuemcA wpudime&Koe dmicmeie npunad- 
MDicaupu eMy ejiacmu , xomsi 6u u oeynpcmejisteMoU d&st ueeo 

dpySUMb H6A0 6% KOM'h. 

IIoaToMy oneKyBB .it npejrexaBHTtviL, nooKOHBKX ohh yfcfioTBY- 
mn 3a ;ipyroro aejiuBtKa, ho 6y;i,yxi> mnpuTii Toro npana, Koropoo 
ohh oryipet'TB.jnooT't. HarrpoTHBT., hmh oynyxx 01 roKaeYir.ro 11 u\n\i- 
CTaBHHOYrblO. B r I> HaCTOHIHiOO BpOAIH BCHKlfl l 10*3()B4 k7j 0CTB rpHHIPlC- 
CKOO .11111,0, TaK-T. KHK1> BCHKifr HCJIOBf.KB, f)03 r L HCKHIOTeHLH, ArOVKOTB 
HMf/ri, rpa^aHridn npaBa. Hiiaue 6 lijo lipn rympcTBOBainH pao- 
oTBa, Kor^a pa 01 , ho moth, hm£tb iniKaKoro rpaagnHCKaro npaBa. 
Ilpas^a, AtovKHo duno obi YKaaaxB k hbth 4 rra hhihohhbixk boPx'b 

lipaB'b COCTOHHjjI, KMKT> HB .TO^OH, KUTOpBIO, HOBH^HAECBI}', He IIAll.- 
rori, rpaiEyaHCKHX r t upaBH. Tukoo yKa3arrio oyaotx, u^naKO, cuBop- 
llteirHO HO HpaBlBTBHO. .iHlHeHHBie BcfcOB HpaBB HI 4 TO.lBKO HO Topfl- 
JOT'B ('BOOH MBHOCTH, „H() HA1T> CUAIHAIT, ^03BOJEHOT(‘H BHa^tTB IT 110,11.- 
30BaTBt*H BT> kteTt CGBL3KH CBOPH HteoTOpHAIH HATTipOCTBaMH“, r \i\\KP 
HO^BniKHAlBIMH ((5TT. 422 ? 428 VCT. O fCU.IBH.)., TaKH,UX> oopa&ojtrb, 
TOIlepB AIOHCHO POBOpHTB jonill. ot)T» OrpaHH^K'HIH B03ATOIKH0CTII ILMt>TB 
yyni uojoBiKa nam-Moo onpcyvi.ieHimn npaBa, nanpHArbp'L, mro- 
CTpaHipDTB HArfeTB npaBo 3oMeni.Hoii c<)d ctbohh<ioxh B r b norpamnn 
HBIX r B AlicTHOCTSX’B rOCVyapCTBa (CAL IOT/KO II. 2). 

II. Mana,io ffiiimweenmo 

1 . Ecjiu nuum ee&niu %bjiob%%% ecmb cfnmmecnoe Amp 
(I. 2)y mo cmanoeumcH ou% amuM-o jimpMb jwuib c% Moateuma 
ceoeeo poofcdenist otcueuM'h . 

PoiK^emoAin CHHTaeTcs no.isoe oT^inenio pedoHKa otb 
A iaTepii, HOTOAry nxo tojibko cb 9Toro mmewm HojOBtirr, npioopt- 
TaeTB oT^tjiBHoe cym o c tb ob a n 1 o, Ha mo saKOHO^axrMtCTBO yAra.mn- 
BaexB, ojpiaKO, o hootoatb oT^InreniH pedema oxt Maxopn, K<\va> 
oKOimaniH po;K^eHiH pedoHKa, xoth sxo oaAio cociofl h npe^uoaa- 
raexca. Bo3hhko( i t'b, o^naKO, eoAiHtme, nennarr hji cHHxaxB Hrnia- 
jtomx> f()H3HHecKaro Jinna 3 a h a t i e HenosiKa. CoKrtnie oto rmxoyirrr, 
ceot H'feKOTopoe no^TBepa^OHie bb ii. 2 ex. 1106 x. X a. 1: „Oxx> 
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upasa iTac.iiAOBiiHia hp ycTpamooTCa... 2) a&th, xoth 6r,r ohhh hp 
dhran eui;e pohvAphli, ho toemo BanaTBi iipii /Kiibhh oTpa“. Pobhemb 
oopasoMB h n. 2 ct. 119 t. X l i. 1 npHSiraeTB sanaTaro bt, dpaK-t 
poaweHHHM^ bb opaKi, xoth 6m ohb po^Mcs „no uppEpaipemff 
h.ih pacTOpacoHiii dpaKa“*). Tekhme ofipasoMB aioaaio 3aKAHHHTB, 
i ito HeaosiiEB, He ])0 r iHBiHiHes, ho sanaTUfi, yace no.ny i iaeTB iipaBO 
HacjiAOsaHiH h dpaHHomi (((miHJiiio oTpa h npasa ero eoeTOHHia), 
a {-.T&AOBaTpnkHO, npHBnaPTCH h tj) hbh i i e ck h mb rapoMB. TaKoe 3a- 
hvncrieme ovaotb, OAHaico, eosepiueHHO He npa bhjet>hei aib. tianaTHft 
pipe He HMieTt bbihip ynoAiHHyTBixB npaBT>. 9th npasa Hero 
:miih oxpaHaroTca Ha c^iynas ero poacpeHifl hchbhaib. Ecm skp 

OHB pOAHTCH AIPpTBBIMB, TO OHB H HP nOJTyMHTB HHKaKHXB upaBB. 
llOBTOMT HCP HP3B3H TOBOpHTB, HTO 3a T raTBlH He.IOBilKE, HO pOAHBJIliilCH 
AIPpTBHAIB, nOTepHJIH OBOH npaBa, Hdo OHB HHKOTAa HXB HP HArfuTB. 

ICpHAHHecKaa Ba5KHOGTB Bonpoca o tomb, chht&tb sm Hana.TOAiB $h- 
BHuecKaro jspa poscpeme hjih aanaTie, aerKo odHapyscuBaeTCH Ha 
(M^AyioiHeAiB npHAiipt. Ecjih 3aa;aTi>iii ecTB ysce Hac\Tf>AirMEB, to, 
bb csynai ero poHcpeHiH AiepTBWMB, ohb fiypeTB bgp Me Hacjif>A°- 
AaTP^eAiB. jk ne ero panie yaiepinifi oxepB. Measly t4aib, hh oaho 
naKOHOAaTeaBGTBo ne npH3HaeTB TaKoro nopaAKa Beipeft. TaKHMB 
ofipasoMB, h no HameAty sa-KOHOAaTe -iBCTsy cjrtAyeTB ctothtb aa 
Haaajto (JnSHTecKaro rapa tojibko pojEAenie, a ho BaaaTie HejroBfoca. 
JIhhtb cb AiOMPHTa po/KAPHia nejiOBfacB oonaAaeTB ran AionceTB odia- 
AaTB rpaHAaHCEHMH npaBaxm. Bb btoaib ace cMHcni ao^^hbi obitb 
T o.TEEyenH BBHneynoMasyTMa cthtbe 1106 h 119 t. X a. 1. 

2. Gnoco&uocmb nejioerbna ofijiadarrib npaeaMu mexmmecnu 
uasumemcfi, npmocnooodnocmbw. 

IIoaTOAiy Ha3Bama: „^H3HaeeKoe jihtt;o k , „npaeoeiioeodiiMi i h 
npO(‘TO ,,aCHBBIATT> pOAHBHliiCH“ MPJlOBfeB dyAyTB BB npaB'l CHHOHH- 

aiaAtH. Tppaihhb „npaBoenocodHocTB“ HBBicxeHB h name-My BaEOHO- 
AaTpjTBCTBy (ct. 146, t. X a. 1). 

CxiAyoTB, 'OAHaso, otm^thtb, hto He bc 4 $H3HaecKia anpa 
odjiapaioTB npaBoenocofiHocTBio. HfacoTopBia hbb hhxb orpaHHaeHBi 
BB GBOeH HpaBOCnOCOOHOCTH, BB BaBHCHAlOCTH OTB CH&AyEEpHXB He- 
TBipeXB OdcTOSTe.TBPTBB: 1) npHHapjieaCHOCTH EB HHOCTpaHHBIAJB TO- 


*) Cm. Tasace Ysqts,. o naK., cit. 24, 1451, 1452. 
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cp.apcTBaM'L, 2) nojBcimro npOHcxoa^eHia, 3) irciroisi^aHis iysefi- 
ckoh perariir h Boodme HexpHCTiancKOf pejinrin n 4) upuna^eK- 
HOCTH KB COCJKlBi®, HAteHHO KB KpCCTIiffHCKOMy. TaKIUIB o6pa’30MB, 
HHOCTpaniiiEr, noiflKH, eBpen, Boodnjp HexpscTlane h KpeeTMHe se 
cuoco6hbi hm&tb HfeKOTOptixB ipasEsaHeEHXB npasB. 8 th orpaHHHe- 
iriu (raaBHBia) CKasHBaiOTCH b b b e in; ho m b n p a b %: bb orpaHH- 
tohih HHocTpaHjj;eBT., ikxthkobtj h e-BpeesB HpiodpiTaTB BB onpefti- 
:ioiihhxb MicTHOGTaxB pyeeKaro rocvjapcTBa seneaMyK) codcTBeH- 
iroCTB BHi roposoBB h MtcxeaeK b kih ocymecTBMTt Tm% Beiiptoe 

npaso Ha 9 tj HeffBiDKmtocTB nyxeMB Baaora hih nyTeMB ooxoshhxb c#£- 
.iokb: apen^Ei, ^OBiip phhocth h ^pyrHMH onocodaMH *). Bb o oas a- 
TeaBcTBeHHOMB Hpast: orpaHmemsnpaBOcirocodHOcra otho- 
chtch rjraBHBiMB odpasoMB kb miitemio npasa BBi^ans BpKcexei' 
KpeOTBHHaMH, H6 HPSBH'jKHAIOCTH H H6 BPlYIilTUlH TOp- 

rosara, k cbhih; 0 hhoc.itjkht e jihmh. OrpaHHHeme oto, .kohbhho, cyme- 
ctbchho* Bb ceMeiHOMB up a si: irexpHCTiane orpaHHTeHBr bb 
fipanHoft apaBoenocodHocTH no oTHoHiemio kb xpscTiaimMB h bb 
npasi y3aKOHeniH sfcreiL Bb nacni^cTBeHHOMB npaBi: 
orpaHHseHbi HHOCTpanitBi bb 0TH0uxeH3H Hac^i^oBaHiH bb hpsbhseh- 
MOCTHXB BB T&XB MtGTHOCTflXB, BB KOHXB HMB 3aH])PmeHO npiodpi- 
TPHie npasa co6ctbphhocth na He^Bn^mrocTE **). Bel* yaaKOHeHis, 
orpaHHHHBaromia npaBoonocodHoeTB BHineynoMsHyTUXB oth;b hbjto- 
;kphh aacTBio bb npHMfeaHiaxB kb ct. 698 t. X n. 1, aaciBio bb 
npHJlOHpHlH KB CT. 830 T. IX, HHCTtK) BB YcT. 0 BPKC. H irfiKOTO- 
pBIXB ^pyrHXB Mt>CTaXB T. X x l. 1. 

HE. IloneiMfi fluauHeenmo 

1. Ecjiu nmajio cfrmmecKaeo Jiui^a ecmb poowdeme ne&o~ 
et&Ka MCuetoMb, mo kowiom^ (fimuneoKcizo jtm\a oydem% npe~ 
Kpau^enie ofcmnu Hejioemna — cMepnib. 


*) BnpoHeiiB, BaKOHOMB 1 Man 1905 r. nepeHncaensKta orpaHHne- 
His oSBHBJieHbr 4JIH hojihkobb bb OTHOUienur seMejibnofr coficTBesaocTH, 
npiodpBTaeMOft nojisKami y iiojisikobb. HanpOTHBB, so ho no ct as OB3ie nis mb 
1882 r, h 1891 r. h cenaTCKOMy pa3BHCHeHim 89/25 bcB espes de3B HCiurm- 
HeHin noABeprnyTbi BHmenpHBe^eHHBiMB orpaHnsemsMB h bb neprfe csoeft 

OCfe^HOCTH H CT, HCKJimHOHieMB bhB ek. 

**) HanpoTiiBB, axe orpaHHHenie ho KacaoTcn eBpeeBT, (pBm. 06m;. 
codp. 1 h Kaec. sen. 89/14) n hshib Hacxbm KacaeTca hohskobb bb otho- 
nreHin npasa 3aBBisaBiji. 
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CaiepTb nppicpajpaeTB eyinpeTBoiiaHie i ie*ut>BtKa bb tomb cmli- 
twW, i ito TiMepmiir xejroBiiKB Topnen Bciv ratnoHciHCH y Horn 
rpa:K;i,aH 0 KiM iipasa, a bm1><'t£ gb t£mb MiiiaeTtTi tjikhtp if npaso 
cnoconHOCTH (§ 2. II. 2). 

BoBHHKac'TB, coMHiHie, hp oyiaecTBypTB m (|®3h>ip- 

eiioo nuip) bb TtxB e.TyuanxB, Kor^a irMynipeTBO YMepinaro ocxaeTrsi 
do.rke ir.iH m onto ;p).iroe Bpejvra d pbb h a cjehko bb, h bb bto Bpe- 
Ma npoKcxo^ffTB cto yBPM T iemp, TaKoe HM.yni;ecTBo ynepinaro 

Mica, KOTOpnr M/KHTB BB OSeH^amH HaCJlt^HHKOBB, Ha3HsaeMOe 
jjJiOil.aTBMB HaCMfvTCTBuMB^, EREE-dBl CBlt^TOJIBCTBYeTB 0 TOMB, l lTO 

yMepiiriif i ipjiob1>eb Pipe jKsibotb bb irpasi, t. e. oeTaexcfl Ihbmp- 

OKHMB MilpMB. HhBIMH (ViOBaMH, BO e.T^YOTB M OTHTaTL 3R K(>- 

HeicB (|>H3HBTKaro Mpa momphtb nepexo^a HMYippcTBa YMppinaxo 
Jim pi kb Ha(*xf>;i,HHKaMB fi.tr Ka3iit, a ne cMepxt xejoBiKa? Teopia 
rpaac.KaHc'Karo npaBH ;o»ptb hr oto otphipitojeehK iii otb£t:b: oaa hp 
npnaiiiUTB YMopmaro mmoBlma ( j ) H3 it h 0 c eh ait > otroaib. lipHBHRHip 
rp a bycr h v eh x,b upaBB aa ymppihhmb MjpmB HapyuaBTO du bo mho- 
tomb eoBpoMTHHMH CTpoii r j> hck a ro odopoxa. CympcTByeTB, 
o^HaKo, bb HavKt iTpeAuiPHie cuhtrtb jrem-axoe Hacjifcp-TBO mi^omb 

10 p H r 'C H H e (* K II AI B, a HO ())H3HHPCK1TAIB. T£mB HO AiPH^e, HRIHP 
3aKoHo;i,aTexi>cTBo c-Kopie jrptb ocuoBaHip tobophtl o .HaoTt^o^a- 
TP,Tt>, KRKT> <f>H3H*10CEOMB MH,£. Ct. 215 YcT. rpaHvP HOCTH- 

HOBMtTB, TTO „CV;i,Y. IIpP^BilBMiOTCH HTKH EB ,T HIJ J YMBpIfiaro 
(‘()di‘TB(‘HHHER, dy^P HlVTB BB BH^Y HpHBHaHHBIXB HJIH BOTynHBIIIHXB 
bo HacxtMHKOBB 1 '. H cenaTB ^onycKaetB Tasie hceh, 

])a3 r B5F(*HHBB, TTo BB ^RHHOAiB GXyTat GY^B odHSRHB npP^OCTaBHTB 
H(tuy npaBo upocHrr* o Ha3Ha l remH oneKVHa (74/829). 

2. Tam %am cMepmb ecmb nonei^ (fimunecmso mM\a^ mo 
6 0 oucmeil cmenenu ocmcno mghuo sucmib MOMenmrb cMepnrn 
Hejioeihwa. 

t^iCK, TMBHBIMB 0(1pa30MB, HM^GTCH BB BHftJ CJiyHaft THdeJTH' 
HtcKOMKHXB JIRl^B H])H KaEOMB-.TIldo odllCCMB HeCHaCTlH, HRHpHMipB, 
npH no^apt, HaBOM^HiH, ydiicTBi r t. a. IIoph^okb CMepra ^hh,b 
CHX bHO HSMiHHPTB HaC,Ti^CTBPHHBTH npaBa OCTaBHXHXCH nOCJE§ HHXB 
Up(H k AIHHEOBT>. TaKB, HaC.ltMHKTb HO 3aBiHcasi50, HC H 
BaBiBHlTPM, HP HORJ-THTB HaC^ijCCTBa, — K&KB CaMB, TaEB H 6T0 
HppPAEHHKH. H.TR 7 PCJFH UpH HOMapi HOTHdjIH ,Y Ba pOJCHHXB dpaTB, 
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com ;KetraTMo, to BTHa neperaBinaro 6pa'ra, khite. muvifaHHKa opa~ 
t<) ? iiorHouiaro paBLmo ero, nojryTHTB hbb HMVHprTBa ooohxb opaiB- 
PBB ('BOZO TKaBHVK) 30 JIK). Ha<>()OpOTB, Ttl ace 5EPHU HOJIVUHTB (*BOK) 
URCTB TOJTLKO H3B HMYIpPCTBa MViKil, O'JIE OHB VMepB pBHBllIG CBO- 

ero opaTa mh m&p bb o%m% h totb ace momohtb cb hhmb. Hatire 
3 aK(»H 03 ,aTeatcTB 0 ho saeTB kbkhxb otOo noeTaHOBJieHiu im eayaair 
HOBOBMOiKHOCTH OIipe^iuiHTB HOaii^OBaTOJILHOCTE) CHOpTH Jf HEE;t> ? 110- 

ruCniiHXB ups KaKOMH-anoo oCehipmb HecaacTiir. IIostomy y imcB 

^tHCTBTOTT> EpaBMO 0 CMOpTH BctXB THKHXB JfHHB BB O^KWU MO- 
MPHTB. 8 tO BHaHHTB, HTO BHKTO H3B HOrilOIMXB B'I> OTHOUIOIlizi 
^pyrn kb apyry HO oy^otb B3oat;j;HHKOM'i>. ITootomv h bb be>iiho- 

npHBO^OHHOMB IipHMfep'i OMPpTH ^BYXB OpaTLPBB, HXB ;KPHU IJOaV- 

aaTB cboh aacTH ;nmiB hbb HMyipecTBn cbohxb mv/Kph. Thkop iipa- 
Bsao, bhbo^hmop y nacB hr ooHOBaHiH MoaMaHia saKOHa, ubbh- 
BaeTCJi ii p e 3 ,noa o jk e h i e m.b (ii p oa y u kie, i e it) opusp e m e h~ 
h o ii c m e p t h. 

3. Ho ue mojibno cjirbdyem% 3Hamb monuo MOMemn'b c,\tep - 
mu WJioevbna , uuozda manme npazme ueooxoduMo onpedftjiumb 
u ca-Muu 0anm-b cMepmu nejioemna. 

HHiilOTCfl BB BH^Y Tfi CJIYBO H, KOI^a BPHOBtKB. HpOHiUB 
OP3B BicTIL OlOBH^HO, ({)aKTB CMOpTH TflKOTO U<\ 1 < ffifel MOJKIK > 
YCTaHOBHTB TO.ULKO irpO^nO.lO^KBTIYTBHU. B03MU',KHM HpH 9T0MB ,T,l)il 
npeAnoaoaceHiK: 1) aenoBfeB v;kp yuepB, ebkb npeeTap&naft (ir p e ;p 
nosoaseirie c mp p th o t b e t apo v th), 2) aenoBtKB yMepB 
otb KaKOt jfh 6 o c.TEyaatHOCTH, ooaiaHH, HecaaeTia h t. a. h ho- 
btomv He ^aeTB o ceot b^cth bt* Teaenie n]>o^o.T;KHTeaLHaro cpoKa 
BpeMeHH (npe^no-iOffieHie pmppth Ha oe h o b a h i h npo- 
^ o .7i /K h t e 3i b h a r o cposa h e ii s b t c t h o c t h jk h b h h a h u a), 
Bto noca^nee irpe r YBOJio3{eBie HMteTB bb bh;i,y ? bto KaiK^Biii BeaoB r fcKi> 

3a6oTHTCH 0 (‘BOPMB HMYIH.PCTBtj H OCJIH ()HT> HMyU],et*TBO OCTaBH0PTl> 

6e3B noneBeHin o homb m npo;iorAiKTPJihiiuk epoK?», to t^mb oa- 

MHMB HpaBMBHO Hpe^HOHOHCHTB CYIOpTB TaKOTO HOjtOBtEa. HalHB 
3aK0HB He BHaeTB npeBYMimiH CMOp™ otT> npecTapi.ioGTH, ho ycxa- 
HaBiiHBaeTB npesyMnpiio cMepTH na uoHOBaHiH BCTeaeziia 10 JitTi> 
nocjit nepBoi HyoJiHEan,iH o BLiaoBB napa, nponaBiuaro 6 pbb B'Icth. 
IIoaToMy ? ecm 6 bi .thi^o 95 Km ^ance 105 .rfcTB yTOHy-io h ho 
Ohjio oh ycTaHOBaena ero oMepTB, to Tiaoji'JyiHHKH ero MoryTB ho- 
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j-jHKTih ero HMym;ecTBo bb coScTBemrocTB se panie 10 ji&tb, t. e. 
no EpaifHe.H M4.pt bb to Bp6HH, Kor^a yTonyBineMy Oy^erb 105 
huh 115 .rferB. HeiipaBMMO oy^eTBj o^HaKO, bh^tb npeayj\m^iio 
OMepTH bb ct. 54 t. X h. 1, KOefi iipe^ocTaBMeTca eynpyry npaso 
npoeHTB enapxia^BHoe HanaaBCTBo o pacTopaceHin 5pasa k o ao3bo~ 
■renin BCTynHTB be HOBoe cynpyiKecTBO, ecora Apyroit cynpyrB Ha- 
XOAHTCH BE ^BtCTHOMB QTCYTCTBiH IIHTB JltTB H fojtte. Bb AaH- 
homb cjtyaai irpHHHMaeTca bo BHHivraHie rams. HHTepecB noEHHy- 
f raro cynpyra. IIoaTOMy me HMyin;ecTBO nponaBBiaro 6e3B b4cth 
• cynpyra eiu;e npoAomaeTB 6 bitb ero coScTBeHHOcTBio h He HacxynaeTB 

HacjE^AOBaHia. • 

4. Cjvyncm oesemcnmaso omcymcmein, a paeno Jiuuieuin 
ecmx% npae% cocmosmm u ecmyruiemsi Monameemeo, ue mo- 
sym^, oduciKO, cmwiambcn e% coocmeennoMb cmucji% smoso 
cAoea %OH%\OM/b 0u3unecna8O sm^a. 

Ee3BiCTHO OTGTYTCTByK)IB;ifi H3B M±CTa CBOerO HOCTOOTHarO 
acHTejiBCTBa Tepaera, no HCTeneHiH 10 jrtTB nocJtt nepBOi 
nyOmKaipH o ero bbi30b4, cbob HMyia;ecTBO, H3BicTHoe ero Hae-JitA- 
HHKaMB, ho ohb bb M'fecT'fe cBoero HOBaro HpeObiBaaia mok6tb hm^tb 
A pyroe H5fyin;ecTBO k BOo6ni;e npiodpferaTB APyrta irpaBa. 

PaBHHMB OdpaSOMB, JfHIIieHHBIH BCliXB IIpaBB COCTOHHiH He 
yipansBaeTT*. cbooh npaBOcnocoSHOc™, a jmhib TepneTB HMiBinijics 
y nero &o xoro BpeMeHH HMyii^ecTBeHHBra npaBa h MOKeTB JtHoiHTBea 
HfiKOTopBtxB ceMefiHHXB npaBB.—BcTynHBHiii bb MonaniecTBo Tame 
TepaeTB HMtBHMCH y Hero ceMeraBra h HMym;eeTBeHHf>iH npasa, 
ho ohb He aHmaeTCH Been cBoeft npaBoeHoeodHOcra. Tam HanpuM., 
MOHaHxecTByK>in,ia BJiaeTH MoryTB cocTaBMTB saBii^ania othgch- 
TejIBHO CBOHXB HaCTHHXB HMyHl,eCTBB (CT. 1025 T. X. l L 1 H OT. 
424 t. IX); BGo6ni,e bc4mb MOHainecTBy ioihhmb AOSBOMeTCH hokj- 
naTB mh cTpoHTB Ha c-boh cpeACTBa EOJEBH (ct. 419 T. IX), BHO- 
chtb AeneacHBie KansrajiH bb KpeAHTHHH ycTaHOBAenia (ct. 424 t. IX). 

TaEHMB oSpasoMB, Bet BHHieynoMHHyTHe cJtyaaH jtHineHiH hmj- 
m;ecTBeHHHXBH h4kotopbixb ceMefiHHXB irpaBB npaBMBHie paccMaTpii- 
bbtb He EaKB K0Hen;B $H3MecKaro mn;a, a eheb orpaHKHenie npa- 
BOcnoeoCHioeTH ^eAOBiEa. 
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§ 4. KJpHAH'iecKoe jrau.0. 

f. Uonnmie u eudbt wp^idunecnazo 

1. JOpudmecme jiuvfl—$mo eom% uau yngmedenie, 
UMenejm nomopuxh coeduuswmcM lopudunecnoe dmUcmeie ejiacmu, 
ooyw^ecmejineMou sa uux% JiwdbMu nmecmem uxh npedcma- 
eumeseu. 

II09T0MY irpe^GTaBHxeJiH (opraeM) jopH^H^ecKaro jorpa He dv- 
lyx h mijbmh xoro npana, soxopoe ohh oeyiaecTBJiaiox'B. 

2. Cynqecmeoeame wpudmecnuxh Jiuyfb naxodmno ceom 
onpaedauie eh ycjioeistxh u nornpe6Hocmnxh odv^ecmeeunou 
0f€U3HU Jimdeu. 

OcyipecTBaieHie BJEaera, coe^HHaenoe cx> HMeHeME HeJicmiKa, 
He ^ojiroBiaHO, Taira Kaira He soJtroBiaeH'B h comb He-aoBfara. IIo- 
9TOMy bx> xfcra cayHaffira, Kor^a aceJiaTeatHo be HHxepecaxB o6iii;e- 
CTBa cn,ijraTB xacxHyio BjtacxB jpHxe.ai>HoI, b.wtl HejroBiEa OT^i- 
JTHIOTB GTE Hero H COB^HHHIOTB CB yHpem^emeMB H m COI030HB JEH)~ 

Abh. CocxaB'B cojosa upH 3tomb MiHaexca, odHOBraexca h, TaioiMB 
odpa30MB, copobb mh;b npiodpiTaeTB ^OJiroBfeHoeTE, noftodao ynpe- 
mflemio. HeaaBircHMO otb KpaTKoCxH GcyiaecxBJieHia BJiacxH neJto- 
b£komb, both h spyraH, He MeH&e Bamraa npraHHa cjHi;ecTBOBaHia 
KJpa^HHecKHX'B jihu;e. ^acxnaii BjiacTL HeMBina oxgijEBHO BSaxam 
ojehiiikqmb eaada, btooli Bcer,a,a y^OBjteTBopxm noTpednocTH hgjio- 
Bfea, IIoaxoMy neodxojpiMBi coe^HHems jno^ett h KaiiHxajtOBE, ^adti 
motm obixb y^OBJtexBopenBi bc4 noTpedHOCTH nejtOBiKa. TaKHMB odpa- 
3 omx» ? EpaxKOcxB JKH3HH He-aostaa, KWh $H 3 H i iecKaro anpa, h caa- 
docTB ero mhhbixb ycMifi Bno-mi vhchjleotb eymecTBOBaHie 
lopHSMecKHXx. IIoBTOMy me lopH^raecEia Jispa eyipecTBy- 

30TB H TaMB, rjlfc H’M'E ftaJEe H Ha-BBaJIIH HXB, KaKB Haiip., BB 

nameMB saEOHogaTejtBCTB'L Bx> ct. 698 x. X. h. 1 gaexca npHM%p- 
hhh nepexeHB ynpem^eHii h coiosobx., koh MoryTx, npIoopixaxB 
npasa Ha irayiaecTBa: ^BoppoBHa ynpaB-ieHia, Ka3Ha, aBopaneick 
odjji;ecTBa, ropo^a h ropo^CEia odm^eeTBa, cejiLeida odmecxsa, a xan- 
me seMCEia ynpem^eniH, enapxiaaEHWH HanaJiBCTBa, MOHacxHps h 
n,epKBH ? Epe^HTHHH ycTaHOBHeHia, doroyro^Hbia saBe^enia, yxeHBia 

h yaeoHBXH saBe^cHiii, cocxobIh KaEB-xo: xoBapumecTBa, ieom- 

HasiHj KOHKypm. OenaTB, be pasMeneme r T,aHH0l cxaxBH, Hcxaio- 
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UHX H3T> 05L ^'feilCTBiH HOJtKK H APy™ uaCTH BOHCXiT), BOenpeTHB'I, 
hm'B npiodpiTeHie Heja;BHacHMOCTeii (89/72)*). HanpoTHBB, apTera 
conaTB noABejri> AiacTBie BHnieynoMffHVTOft CTaTtH (96/72). 

TojtKOBaHie bto mmxo cedi npH3HaHie bt> Bhco?. ytb. 1-ro iiOM 
1902 r. nojtoiKOHiH o TpyAOBBixT> apTejuixT, (Co6p. ysaK. 1902 r. 
/S2 69, ct. 705). 'TepKHH'B „K}pHAH>iecKoe 3a eeHaT- 

cKofi npaETHKOii, ycBOHBiueii ero 7 bboahtch Tarae UpoeKTOM'L (ct. 13). 

3. Tawb nan-'b nompeduocmu Hejioeimecnou Ofcmuu, koumu 
onpaedueaemesi cyu^ecmooeauie wpudmecmx'b jmvtfb, cymb deosi- 
nazo poda : nydjiunnusi u nacmnuJi, mo coomemmcmeeuno omo- 
My pa3jiu%awmGsi nyoJimuusi u nacmnuH loptiMimcnm 

BHuioynoMHyTaff ct. 698 a&ott, npraipH Tixi, h ^pyraxi, 

4. Y aomnusi iopudu%ecmsi jiuya 5ueamn% &~b ceoio o%e~ 
pedb , deyocrb eudoe 7>; zparndmonist it mopsoeo-npoMUiusennun. 

ToproBO-np< >MHinjieHHW4r K)pHAir i iecKlH mua HasbiBaiOTcff y 
Hac% tob apHiu; e c t b a m k, B r L mbcthooth KOMnaHiaMH h apTera- 
MH. OHH OTJH r raiOTCa OTT> rpajEAaHCKHX'B K)pHAH l ieCKHX% riMT,, 

bto npecjii^yioTB HBBareBeme iipnoRjor h3t> KaKOro-jrado x03McTBen- 
Haro npejnpiHTm. HanpoTHBT>, rpaa^aHCKia lopHSHuecKWi fflu;a He 
HKiiOTT* n't BHAy iioJiyHenia npnoLuiH, a upecjii^yiOTB KaKyio-Mdo 
odmenojreBHYK) pirn*, Hanp., djtaroTBopnTejiBHOcTH, TipooBiiupHiH h 
■ T. A. OHH HaBBTBcUOTCB V HaCTE* O () IIJ e C T B <1 M H H V T p 0 SK A 0 H i fl- 
HH. (CM. 5). 

5. Hanonei^% zpaotcdaucKin mpuduneonisi Jiuya pacna- 
dammcsi na dea euda: o6u^ecmea ( cmo3u Jiuvfb) u ynpewcdeniji. 

II. Hanaro zpao/cdancnazo ioptidunecnazo 

1. Tpu oocmosimejibcmea Mozymx cmimambm uanajioMb 
zpamdamnazo ^opudimecnazo Jiuiqa: a) coeepmenie anma nacmnou 
SOM, 5) enecenie m&enuazo anma Hacmuou eojm e'h oGoduft, 
o$uW(iajibHusi %nu8U, e) cozjiacie socydapcmeeunou eJiacmu na 
antm nacmnou eojiu (paapmuienie). 

a. Aktt> uacTHOi bojeh MoneT'B 6 htb hjxh corj£anteHieMT> 
SEiyb hjih saBimaHieMB h AspesieMB. OKomaHie co^epineniH aTOro 


*) Ba bthmb orpaHHHemeMB hoiee’b uomerhy oAaaKo, CTHxaeTca lopHAK- 

HeCEHMT> BT. Apyi’IIX’B OTHOHieHi&XB. 



aKTa h MOMeHmuB bobhekhobohih H)pii^H'iecKaro Jim\n 

(oECTeMa caMOsapOEc^eHifl). Taicoe BoaHHKHOBPHie otfaronpiaxcTByeTB 
iiiffpoEOMy 'pasBHTiro bb skhbhe iope.jespckexb mhb. Tkm> He aie- 
Hie, bb BH^y Toro, etc ropapracoBia mpa aaTparEBaioTB EHTepecM 
He tomko rpasp;aHB, ho a rocyaapcTBa, o ob p e ai e hbbbi 3aKOHO>i;a** 
TejiBCTBa He npE3HaK>TB ? no o6m;eMy npasray, BosHEKHOBeHia oo~ 
mpcTEB h yiipea^eHia bb cray o^Horo aKTa wthoh bom. Bnpo- 
hp-mb, inBeSn,apcKoe saKOHO^aTPMCTBO ^ijtaeTB HCjumeHie jpn eoio- 

30 BB JtEHB, He HpeeJlisyioiHHXB XOBHHCTBeHHHXI. BB 

ToproBHX'B npe^npiHTil.' TaKie coiobbi motvtb boshhkbtb bb cijiv 
o^Horo corjiaeia rnixb. 

6. B h e e e h i e aKTa HacTHOK bom, HB.ueHHaro cv^pohmmb ejeh 
n^EHECTpaTEBHHMB ycTaHOBJieHiHJiiB, BB 0C06 bIH KHHFH (perHCTpa- 
itfa) CHHTaeTca momphtomb bo3Hekhobphlsi rpaa^aacKaro jops^Hae- 
eKaro ^Hn;a hotomv, hto ob ©roro Bp pm ©he TpeTBE ;iEija MoryTB 
y3HaTB HaBipno o ero cymecTBOBania. Bjiaro^apa a$e aTowty, ohh 
cMijro BCTynaioTT. oh iiemb bb lopE^HEecKM othohiphIh, He onacaffci> 
ohihOetbch bb newb, KaKB cyoBeKT^ npaBa. TaKsatB odpasoMB, 
rpaap;aHCKoe lopa^HHecKoe jeehp, BOSHEKHyBB hvtpmb perscTpanis, 
nojiyHaeTB BHiiiiHee, onpeaiuteHHoe cymeeTBOBaHie bb rjia3axB 
rpa^aHCKaro o6m;eeTBa. 9temb oobhohhptch, noaeMy cobppmphhim 
BaKOHO^aTeJtBOTBa npH3HaiOTB perncTpaiuioHBaemiaro aKTa (ohct e- 
MaHBOEHa-E EM HOpMaTHBHaff) Heo6x(^EJIOH %XSL B03HHK- 

HOBeHia cojobobb (o^ecTBB). Harae BaKOHo^aTcateTBo TaKase bctj- 
IIEJIO Ha 9T0TB HyTB. 3&KOHOMB 4-TO MapTO 1906 r. yCTHHOBMHO, 
mto ooijj,ecTBa MoryTB BOSHEKaTB nyreMB perEfTpaitfE iipn ryoepH- 
CKOMB MH ropOXCKOMB HO ^liXaMB 06 l> 06 lU;eCTBaXB npECYTCTBiE. 
BnponeMB, Hama oHCTena perECTpayin He. mojkptb 6bitb Ha3BaHa 
BnojtHi hbohhoS. IIpEcyTCTBie mojkptb OTKasaTB bb pernexpaipH; 
(M^OBaTejiBHO, bb kohj$ kohijobb, Tpp6ypT(*H paaptmeHie npaBH- 
TejIBCTBeHHOE BjaCTH (CM. BMIUe). HanpOTHBB TOro, flBOEHaa CECTPM& 

(ho OeaB perHCTpaniin) npEHEia y hscb j,ia t o p r o b h x t> ropn- 
^HEecKHXB jihii;b (nonHaro TOBapnii^ecTBa h Ha Bi>pi>). ^Oth TOBapa- 
m,ecTBa B03HHKai0TB nyTem BHecemn bbiheckh ebb < 1 bohxb bbhhm- 
hhxb nocTaHOBjenifi o TOBapHHijecTBaXB . bb ropo^cKyw ynpasy, a 
bb C.“IIeTep6ypri ? MocKBt a O^ec-ci bb KyneaecKyio yupasy, a 
OHOBtmeHis o tomb Kynea^cTsa ne l iaTHi>3MH .lacTana (ct. 67 Yot, 



14 


b. Coraacie Focy^apexBeHHOH BxacTH (paapiiue- 
nie) Ha B 03 HHKH 0 BeHie rpaac^aHCKaro lopn^MecKaro rapa xpe- 
dyeTCH odHKHOBeHHO jpta ynpeac^eHit (cHCTena KOHn;eccioH- 
Haa). 9xo iroxoaty, hto yapeacseniff MoryrB OKasHBaxt rpoMa^Hoe 
BjtiaHie Ha odmpeTBeHHyio h rocy^a-pCTBCHHyio schbhb. IIomhmo Toro, 
yxpoac^eHia h cemh no ce 6 % nya^aiOTca bb dojrie BHHMaxejiBHOMB 
oxHomeniH kb hhmb co ctopohbi rooy^apcTBeHHofi b.mcth. Ynpe^e- 
nia cyTB „HMym;ecTBa bb odmeeTBeHHHXB ijIsmxb". 0 cy^di hxb 
noBTOMy npeaae Bcero a kojdkho HG 3 adoTHXBCH roey^apexso*). Y 
Hacx> Tpeoyexca Tame paapimeHie BJiacTH; 3 aK 0 H 0 #aTejn>H 0 l, Hanp., 
B 03 HHKH 0 BeHia yHHBepcHxexa, ran bb MeH'fee boskhbixb cayaaaxB 
aXMHHHCTpaTHBHOH (cp. CT. 981 X, X H. l). 

8. TanuM'b oopa30M% MOMeumoMb eo3uu%noeenisi spaotc- 
daucKaso mpuduneGnaeo no pycenoMy npaey , Sydemrb 

paspmmeme soeydapcmeennou ejiacmu: 6% cnpumoM'b eudm djin 
oSu^ecme'h u mhom%— djin ynpewedeniu. 

e3. B% wayfflb cnopno^odnam, ueoSxoduMa jiu Hasunnocnib 
caMocmottmesbuaso irnyu^ecmea eo epeMn eosnuKHoeenm ynpe- 
ofcdeninP 

UpaBHJtBHo ^axt nojrojKHTejiBHbiii otb^tb, xaKB KaKB yupeacfte- 
Hie ecxL npeac^e Bcero HMymecxBO, a noaTOMy h y^peac^aTL B 03 - 
mchkho lopHwaaecKoe mho bb tomb e-aynat, ec .01 ecTB Ha jump 
HMyin.ecTBO. Jpyrofi BonpocB, uoaceTB jih B 03 HHKHyT£ ynpeac^enie, 
ecm HMy^ecTBa dynen, He^ocTaTOBHo jym ocym,ecTBjreHia t£xb 
H ijteftj paftn KoxopHXB oho B 03 HHKaeTB? Tocy^apcTBeHnafl BjtacTB, 
paayMieTea, mojkoxb pa 3 p&iraTB BoBHHKHOBeHie h xaEoro ynpe^enia, 
ho oneBH 3 ,HO' TaKHce, hto 3 X 0 ynpe^eme He dy^exB ^McxBOBaTb 
xixB nopB ? HOKa hmjihpctbo, nyTeMB m Hapacxania nponpHTOBB 
hih KaKHMH Jrado flpyruMH cnocodaMH, He nojiyHHTB Beero Ha^Jie- 
iKaiu;aro pa ero (|yHKpioHHp ob am s KanHxajta. 

Bb ctx. 1098 h 981 t. X a. 1 npe^ycMaxpHBaiOTCH nacTHbie 
cayman inmepTBoBania, saKB ocHosaHia am B03HHKHOBeHia ynpejK^e- 
Hil. Cjit^OBaxejiBHO, Harne saKoso^axeJiBCTBO npexnojtaraexB Ha- 
& h n h o c t h HMymecTBa xjih coa^aHk yapea^eHim ^to KaeaexcH 


*) HMBexcsi bb BH^y ne tojibko paspBmeHie, ho h yTseps^eHie 
ycxaea ynpe^Aenia, 
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Hejoc-TaTO^HOCTE HMymecTBa r T,M boshhehobphui y*ipeay;eHi«, 
to 9to odcTOffTBJiBCTBO ejpa jeh hokptb ejijmmh npenaxcTBieMB ftJIJI 
ero (*03^aHia. Ct. 1093 t. X a. 1 npe^ocTaBjraeTB npasHTeaBCTBeH- 
hom BaacTH npaBo ^asaTt noatepTBOBaHiio bb saBlmjaHm M onpe~ 
a&aeHHoe Ha3HaBeHie“ bb tJxb c&yHixsxh, Kor^a noHcepTBOBame 
cfl’kaaao 6 p3b TOTHaro yKasaHia npe^eTa ynoTpeCaenia. 8 to npaBo 
npaBHTejrtcTBeHffOH bjircth bociiojihhtb bojiio saBirpxeM irOAHepEn- 
BaeTB pyKOBo^aii^iH npHHn;HirB Hainero saKOHOsaTe^BCTBa, ero CTpeMJto- 
Hie coxpaHBTB HMym;ecTBa jpa ynpeffifteHifi. Borie Toro, ct. 986 
t. X x l 1 TpeOyoTT. BHco^AiniAro paspiuieHia ^jur more na- 
mmems. HomepTBOBania, eeM 6u „ynorpe6jteirie iioacepTBOBaHHHXB 
jpa OBpe^ijreHHOH naAodHOCTHKasai, 3PMCTBy, ropo^y hih k a k o m y 
an do ofimecTBy, ynpeav^eHiio n t. it. hmyihpctbb mh kb- 
mmaoBB, coodpasno yKasaHHOMY JEepTBOBaTeaeM'B HaBHa^emio, eat- 

JiaeTCa, HO HBMiHHBIimMCH OdCTOaTeJIBCTBaMB, HPBOSMOBiHUMB,.*.*. 
0THMB HCTUnOaBTeJIBBBIM'B, HpP3BH l iailHRMB nopHftKOMB H3Arf>HPHia 

Bojnr aeepTBOBaTeaa—ynpejpiTeaa onaTB iro#TepKHBaeTea jrpHHu;mn> 
Hamero saKOHOftaTeatcTBa — eogiftcTBOBaTB boshhkhobphIio yapea^e- 
Hif. Ha ocHOBaHiH axoro iipsHi^Hna caiflyerB npnsHaxi,, bto hp^o- 
CTaTOBHOCTt - HiiymecTBa, noasepTBGBanHaro KaKoro Jindo yipe- 
a^ema, caMa no cedi ne ftoaaiHa cjfybchtl y HacB iipenaTCTBieMB 
kb b o &KKKHOBeniio lopn^nueeKaro Theh mb oojmsomb, ac h 3 h e- 

cnopooHOCTi. ropHAOTecKaro rai^a, bb saBHCHMOCTn .oxb ^octb- 
tothocth HMyn^ecTBa ms ero oymecTBOBania, hp xpedyexca HaitmiB 
npaBOMB*), 0Ty me totky 3pinia npoBo^nxB h IIpoeKXB (ct. 15, 

MOTBBM). 

4. C'b MOMenma eeoeeo eomuKnoeenist wpudunecKoe jiua\o 
maft'b Me, %a%o u (fiusuHecnoe jiuiio, cmanoeurncH eAiocoouuM'b 
uMimnb npaea , nojiy%aerm> npaeocnocoduocnib. 

Cp. § 2. II. 2. npaBOcnocodHOCTL lopn^BPCKaro mm jme, 

o^miKO, HpaBoenocooHOCTH <J)H3HaecKaro jiiipa, kbkb a) bt> o6t>pkthb- 
HOMB mttG3L% TaKB H (5) cyfiteKTHBHOM'B. 

a) lOpn^nBPCKoe jihuo-— ne nejtoBiKB, noaxoMy oho ne aioaceri. 

HMtTF. rPMeifiiuxB npaBB. J ( aHEOe nojio'/KPnie He 6 y;i,ptb -HOKO^pdaeno 


*) Hame npaso ne Tpe6yeTB xaK&e acH3aecHoeodHocTH h .nyia 
Hecnaro aHBa, bb HpoTHBononomHOCTb pHMCKoMy Hpasy. 
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vim*, 'ito lopii^HuecKis m\& HMiiOTB ir hhhhbh upasa, kbeb Jia- 
apHMipa>, hms, hbctb h t. 3 ;- 6) Ho ropagpo face npaBocnoeodHOCTB 
M)pH3,Hqecitaro rape, bb cyOBeKTHBHOMB CMHcjrfc. <&H3HnecKoe nnpo 
MOJKBTB BCTynaTB BB CUMHH pftBHt) 06 pH3HHH loppp^eeKHl OTHOIIte- 
Hia, oho HMieTB oOipyio npaBocnocooHOCTB. Me-aspy t4mb, eskb 
W pH^HaeCKOe Jfnpo MOjKBTB OCYIpeCTBJTHTB CBOR) HpaBOCHOCGOHOCTB 

bb npepluaXB, oaepHeHHBixB ero pIuBio. Oxeiopa Kaacpoe iopEpn- 
HecKOe anpo, bb bslbhchmocth otb cBoefi pirn, HMiexB cbok) one* 
piaatHyio npaBOcxiocofiHOCTfc. Ha 9 toh tohk£ aptaia npaBHJiBHO 
ctohtb h Ham a cypeOnaa irpaKTHKa (pirn. Kacc. Jen. lip. CeaaTa 
otb 29 okt. 1908 r., 06/3, 82/42, 80/246) *). OaeBH^HO, yHHBepca- 
r reTB He mototb, nanpuMfipB," paoxoftOBaTB c-bohxb cpepcxBB Ha 
(idopB pm BOBCTaHoaieHis bb Poccin $jroTa, t„ k. yHHBepeHxeTB, 
KaKB lopapanecKoe jinpo, raiexB cnepiamHyio pi-tb — pasBHTie 
HayKHHCoo6meHie BBreiuaro 3HaHia Haeejremio cTpaHH. HanpoxHBB, bb 
I ipaBt HiepTBOBHTB Ha (jMOTB HHETO He M03KBTB OTKaSHTb (|) H.3 H H e C K 0- 
mj jiHuy, o6aapaioipei\ty obipeio HpaBbeuoeooHocTBio. 

1H • Monets zpa&cdancKdzo mpudunecnazo Jiut^a* 

J l. Eonif ( OM% spamdancnaso wpuduneGnaso jiuy^a 5ydem% 
sanpumie ooummea turn y^pexcdeuin, nomopoe uacmynaem b 
e% cujiy onpedrhMUHUx'b npu%un %. 

Thkhme: upHHHHaMH OypyTB: 1) npeKpaipenie pfexeabHOCTH 
lopH^BHecEaro Jtirpa upaBHTe jebctbomb bb eJtyaaaxB oxiutoHema lopn- 
pmecKaro papa otb HpeeaipyeMMXB hmb pixet, 2) poeTioKOHie 
jtfwra, papa EGTopoH B03HHM0 roppapaecKOe anpo, 3) HacTyiiaenie 
epoKa, ecjiH lopapsuecKoe rapo boshhmo na oHpepiaeHHHa cpoKB, 

4) nOTepn HMyipeCTBa H, BB HBCTHOCTH, HeCOCTOaTeJIBHOCTB (82^42), 

5) BBibHTie Bcero HaraaHaro coeTaBa H3B odipecTBa a 6) nocTa- 
mmeme ogiparo coOpania hjibhobb obipecxsa. 

2. r J:pes6UHauH0 ea^cno npedycMompmnvb e~b yemaem lopu- 
du%ec%aso sm^a cydbdy ocmaewazocn nocjim ueao uMyu^ecmea. 

Co cMepTEK) (|)H3HHe(a^m> itspa cy^fia ero imyipecTBa onpe- 
pfaHeTCH ran saBiipaHieMB urn nopapEOMB saKOHHaro HaejitpoBa- 


M. H. IlepraMeHTB. Kb Bonpocy o npaBOcnoco^HoeTH lopHHiH*- 
necKaro aHE(a. CUB. 1909 r. (Cm. Ilpaso, 9 h 10 3a 1909 r.). 
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um. Bb n])OTHBonoaoacHOCT£ oiwy, ey^Boa HMyipeeTBa jopzAiriecKa- 
ru mna tfOJHEHa obitb sapanie npe^ycMOTpina ero 
llMymeGTBy, noo6meMy npaBHJty, £aeTea npaBZTejiBCTBeHHol BjiaoTBio 
■qyyroe HaBHazenie (ct. 986 t, X n. 1). Ilpn otomb, coraacHO 3a- 
kohj 4 MapTa 1906 r., HiiymecTBO otfinecTB'a nocTynaeTB bb 
pacnopaaceHie npaBHTeJfBCTBeHHofi bmcth HaananeHia ero co- 
oTBiTCTBeHHo 6 .iiHH 2 afiinHMB h&hhmb Aamrnro o 6 in;ecTBa. OftHaKo, bb 
bh^ HcraiOBeHia, HMymecTBO o 6 m;ecTBa ? cayacHBiuee hmhhxb 
BBiro 3 > h y#o6oTBB ero hjickobb, sosBOMeTea pacnpe^ijraTB no- 
pOBny Bcira TjteHaMH, Bxo^ainnMH bb cocTaBB ofimecTBa 

bo rpeMB ero saspBETia (t. XTV\ no npo^ojiaceHiio 1906 r, 7 ct. 
npe$. z npec. npecT. ct. 118 1 , npra. ct. 29). PaBynieTca Tarae, 
uto njteHU odmecTBa, npenpaman ero jj^nrejiBHOCTB ^oSpoBOJiBHO, 
>ioryTT> pacnopnA HTt >cn h ero HMyinecxsoMB no cBoeny acejiaaiio 
(ct. 2188 t. X a. 1). 


rnoBD roem lOpHjiHHecKifl hkti (ca^jikb). 


§ 5. riOH^Tie o lOpHAHHeCKOMTb aKT-fe (Cft'fejIK’fe) H BHJI,bI 
H)pHJ3,M l ieCKHX'b aKTOBTj (cfl'fejIOK'b). 

I. Hounniie o wpudtmecnojn^ anmn> (cdtbJintb), 

1. Jluup ( 0u3u%ecnoe u wpudmecnoe) oojiadaem% ejiacmbw 
(npaeoMOHismu), no %mo6u oeyv^ecmejimub ceow ejimmb , oho 
dOoiofcno djitt omoso: a) dmucmeoeamb, 6) cosjiamo ceoeu eoJiw, 
e) e% 0opMw eupaofcmin en eo enm. 

a. J^rbucmeoeamb, m. e. coeepmamb mcwin dmUcmem e% 
•iyhMx-% ocyuieomejienin ceoeu ejiacmu , mmopun emnymrb sa 
coook) wpuduHecnm nocjimdcmem (§ 5 . I. 2 ). 9 Ta cnoeodnocTB 
anna ocy^ecTBJum> bisctb na 3 HBaeTca 3 ;iecnoco 6 HOCTBio. Ee 
HW GTporo oTJTHTaTB otb enocoonocTn jmii,a hm&tb npaBa,—npa- 
BOcnoGofiHocTH (§ 3 . II. 2 ). Hanp., ftymeBHoSojEBHOfi 6 y$eTB 
npaBOcnocooenB, a He ^iecnocooeHB. He soer^a, osnaEo, Jtnpo ofina- 
gaera ooficTBennoB) ^ecnocooHocTBio. TaKB, lopn^HTecKia THH,a cara 
no ce 64 ne hmIeotb ^iecnocognocTE, no ohh nojiyTaiorn ee ncKye- 
CTB 6 HH 0 bb miy& o 6 iparo eofipanifi, HpaBJicEin a BOo 6 ia,e bb Jinpi 
npe^cTaBKrejref, saKB cnen,iam>no opfetOBB 
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lopH^mecKaro mpa. HanpoTHBT>, fymmpcTxhi .uma, no o6m;ray npa- 
BHJty, H\I±IOTT> CO^CTBOHHyJO ^liPCUOCOOHOCTB. 0;3,HaKO, BO 1-XT», OHK 
MoryTt ocyio;ecTBJ[aTt, BaacTi> h iipz nocpe^CTB'fe nyKoii ^ecnocod- 
hocth (npe^cTaBHTejieii) z, bo 2-xb, ne bc& $H3H i iecEia Jiz^a hm'Liotb 
codcTBemyio ^ecnocodHOCTt. TaKT>, rpaa^aHCKoe 3aKOHO$aTe.ai>CTBO J 
bt> czjiv onpe^ijtenHiixB odcToaTejEfeCTBB, eoBepineHHO HenpH- 
3 H a e T 1) 3a HtKOTOpHMH $H3H l ieOKBMH jHUjaMZ HXT, G 06 c tb enHoii 
fl&ecnocoCzocTH. 9 th o(>ctozt e^i b c tb a: 1) fliiTCKifl B03pacTT> ? 2) ,ay- 
nieBHaa doaisHt. 

1) TaKX, no repMancEOMy yjioateHiio, a&rz 7 Jiirt coBepmeH- 
ho He^iecnocodHH. y hoot. 3 Ko, eoroiacHO ct. 219 z 260 t. X m. 1, 
npH3HaioTca coBepnieHHO He^ecnocodHHMH ^th 30 14 nijra. Tojebeo 
SOGTH nzifi 14 JEiTi. BiiepBHe HpiodpiTaeTT* obchb orpaHmeazyio #£e- 
chocoShoctb, HMeHHOj oht> MOJEeTT. „GaMT> HcnpocHTt ce64 none- 
HHTejis sjta coBfoa z BaxpHineHiz bo bc4xt> ffkraxT^, m> KazecTBt 
GzeKyza *). CorjiacHo, OftHaKO, ceHaTOKOMy pa 3 f BacHeziK) (85/64), 
ja;McTBia MaaoJtliTHHX'B $&TeH npasnaiOTca lopn^OTecKii ft&tcTBHTejn.- 
HHMZ, eCJEH 3TH flMCTBijI COBepiIieHH MaJIOJI'feTHHM'B CT> B&^OMa H 
paspfaueHia oneEyHa, hjiz nonenzTejia, eh ero po^HTejten, KaKB 
npzpo.ioiHXT. oneKyHOBTj (71/442, 75/247). JIo 3 TOM:y nHTHJtiTHifi: pe- 
6eH0E r B, EyiiHBffliS BT> aaBiefc KepocHHB C'B B^oMa posHTejret, cno- 
codeFB coBepuiHTB noKynEy lopH^mecEH ^tftcTBHTejtBzyio. CataoBa- 
TejtBHO, ceHaT^ cEHTaera ^iecnocodHtiMH, ct> paspikiiiema z ct> 
si^OMa oneKyHOBT>, noHeraTeaet h po^HTexel, BcixB MajtojE'fennix'B, 
EOTOpHe co3HaTejti>H0 MoryTT> coBepmaTB #MeTBia. 

2) E/ro sacaeTca ^ymeBBoS: dojrfeHH, to Hairte saKOHosaTejn.- 
otbo upHBHaerB eoBepineHHO He^iecnocodH&mH jihihb t£xt> syineBBo- 
OOJIBHHXT, OOJlfeSHB KOTOpBIXB yCTaHOBJEena BT> O^H33jiaJELHOK'B HOpH^Ki 
(ctt. 368—374 t. X n. 1), $0 t&xt> nopT>, noKa o$zn;iaja>Ho sice 
He dy;a;eTT> npn3HaHo zx'E BBis^opoBJteHie (ct. 378 t. X t. 1). Ee3T> 
o$zi],iajiBHaro rae npH3naHia ^ymeBHO-dojiBHHe npe^noaiaraiOTCJi $i>e- 


*) CjiB^osaTejibao, cyn^socTH npo^onHaexca HeirfeecnocodHOCTb. 
IIpH 3 HaHie orpaHH’ieHHofl A^eenoGoSaocTH HaEssaeTca noBTOMy nosme, 
HM 6 HH 0 y HacT. CT> SOCTH 3 K 6 HieM'I> 17 JlBTS (CT. 220 T. X H. 1 , CM. HH 3 K 6 ). 
Om. s o^aaKo, ct.- 149 (seodzogHMo corjiacie jiaaa, ^ocTHrmaro 14 ji'Bt'b, 
ero ycwHOBJieHisi); Yct. o cchjibh. ct. 256 h Yct. Kpe-jt ct. 38 bb t. XI a. 2 
(npaBo ^Bitaro BKff.a^ bb ccy^o-cGeperaTejibHusi KaccKt h pacnopaacaTbca 
bthmh BKita^aMB 6 e 3 T> corjiaciji oiioKyHa). 
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CnOCOfiHHMH, H HXB HeflteOIEOCOGHOOTL BB KclJK^QMB OT^HBiroMB 

ropn 3 HEecK 0 Mi> ^'ttcTBin ^oraa ^oKaBBiBaTBca 00060 . Tara HanpH- 
MfipB, HeofixO^HMO 6jJ^Th flOEaSHBaTB, HTO yxOBHOO 3astmaHie co- 
cTaBjreHO He bb B^paBOMB jm 4 h Tsep^oft naMHTH (ct. 1017, t. X 
h. 1 ), eexH B 03 HHKJU) coMHtaie bb ^ymoBHOMB s^opoBin aastma- 

TP.7H *). 

Otb odcTOHTejiBGTBB, bb cmv KOTopHX 7 > rpaawaHCKoe ItpaBO 
HO IipH 3 HaeTB 3 a fliTBMH H flyffieBHOfioXBHHMH HXB T^eCHOCoOHOCTH, 
HyaiHo cTporo OT^HHaTB o 6 cTOHTejci>CTBa, mwh o r p a h h h h b a jo ip i si 
BOfiCTBeHHJJEO Tj^eCHOCOSHOCTB H'feKOTOpHXB (J)H 3 H 4 eCKHXB BtH 

r £ a b h bi h oficToaTejtBCTBa: 1 ) HecoBepnieHHOJiiTHit B03pacxB, 
2) pascTpotcTBO HMymecTBa, 3) fljHSOTPCEaK (mfeHB h 4) sa^y- 
aiecTBO. 

1) Bb OTMHie otb Henpi3HaHisi sa ^tbmh hxb coOcTseH- 
hoI ^ecnocofeocTH, ea orpaHHienie pps. HecoBepnieHHOJtiTH hxb 
B upaacaeTCH bb tomb, hto nocxi^piie, no ftocTHJKeHiH 17 jrfeTB, jti) 
21 ro^a motjtb c a m h cosepmaTB iOpHamecida ^MctbIh, ho boh- 
Kif pa 3 B (72/1092, 75/981, 86/49) cb corxacia noneHHTeM h npu- 
TOMB HHCBMeHHarO**). TaKHMB oSpaBOMBj RILSL COBepnieHiH I 0 pH;i,H" 
necEHXB ^McTsif TpeOyeTcn, ho oOmeMy npasmy, ynacTie h -jo-* 
CTHrmaro 17 ji4tb, h noneraTeM. x Jto me KacaeTCH npHSHanisi :m 
ftOCTHriUHMH 17 rfiTB HXB COdCTBeHHOH TaCTHHHOH £teCHOOo 6 HO<‘TH, 
He orpaHHiHB^eMOH coraacieMB noneHHTPJta, to ona hm^ptb M'fcrro, 
ho BHpa^eniio aaKona (ct, *220 t. X h, 1), bb ynpaBxeiuH 

HM^HieMB. BtO 3 HaHHTB, TTO BB H p 6 $ t JT a X B YUpaB.TPHUI 


*) T. Ha3. ^cBtarue npoMeacyTKn" (BpeneHHoe npocstaiiftHie coshu- 
Hia ftymeBHodcHiBHoro) ne npe&ycMOTpBHbi HanrH«T> BaKOHOR&TeJibCTBott'b. 
TaKB KaKB MynieBHoGojrBHHe, notca hxb 6ojtB3Hb He npn3HaHa bb o$h- 
HiajiBSOMB nops^KBj npe,a;nojraraH)TCH 3flopoBb3MH, to ohobh^ho, hto pB3b 
motctb htth TombKo o „cbBtj3bixb npOMeKyrKaxB" Sirs Gojtbhlixb, flymeB- 
nan GojiB3hi> kotophxb ycTanoBseHa o$HHiasfaHo (ixyreMB ogbh^Btpjibgtbo- 
BaHifl bb rydepHCKOMB npHcyTCTBln KpeeTbHHB h npHSHaniH GohBshii 
cBepxB- Toro cenaTOMB £jrs jipyrHXB oocnoBift). CenaTB, bb cbo6mb tohko- 
Banin ct. 378 t. X 1, He npH3aaeTB bobmohchocth rq aasaTejiBCTBa 
^CB’feTHHXB npoMexcyrKOB r i> ff (01/120). 

**) TaKB k^kb coraacie noneHureas He MoacerB GHTb aoKasHBaeno 
HOKasaHiaMir CBHa'fe'rejien (69/680, 75/349), to 6e3B ix h ci> m e hh aro coraacin 

JOpH^HHeCKia 8KTB HeTKO MOK0TB 6BITB HpH3HaHB HeA'fe^CTBHTeHBHHMB. 
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CBOEMB HeftBElKEMBIMB HMyiftOCTBOMB ftOCTHrmifi 17 .TiTB MO)KeTB 
cOBepmaTB ropH^HxecKia ftilcTBia OftHHB 6 osb corjracia none- 
BHTearB. CeHaTB ECHEcarseTB sth ftMcTsia: hgkhtb e oTsinaTB Ha 
cyfti (73/1355 h ftp.), OTHyacftaTB ti;be;kkmoctb (69/324 0 ftp.), npi- 
odpiTaTB ee Ha mxmjma. fteHBrs (71/596), ftOSBOMTb OTftany cbohxb 
seiftefi bb 3ajiori> (?) (74/670), nojiyiaTL jxpoh;bhtbi cb CBoero Ka- 
iiHTaora (71/858), pacnECBiBaTBCH bb noaryneHiK ftenerB, npEraTaro- 
iftEXca ho HMiHiro (80/98), yfi bchtojERtl ftOBipeHHOOTH ho ynpaBJie- 
Hiio ero ft&JiaMH (75/928), OTMCEHBaTB CBoe rayiftecTBO H3B Henpa- 
BraBHaro BJEaftima (73/194) e t. ft. TaEoe nepeHEc^eHie cano no 
cedi He ftocTHraeTB, oftnaEO, h^jeh, t. e. KpyrB ropHftmecE hxb ftil- 
cTBit ho y n p a b ji e h i jo HMinieMB, kohchho, TpyftHO onpeftfcraTB 
bb tohhogte. Haim, me 3aK0HB KaEB pa3B nocTynaeTB odparao: ohb 
GT apaeTca ynasaTB Ha to, Hero He Modern ftinaTB ftOCTHruiit 17 
jeIjtb de3B coraacia noHeiHTeM (ct. 220 t. X n. 1). lips btomb 
B aKOKB, bb nacTHOGTH, 3anpemaeTB npoftaacy h 3aKJraftB neftBE5KEMaro 
HMiHia hm saeMB 6e3B GorJiacin e noftHHon noneHETexel e one- 
KyHOBB (CT. 770 T. X H. 1). IIpaBHJlBHie, OftHaKO, npeftOGTaBHTB cyfty 
Kaayp.it pa3B onpeftiMTB, TpedoBara jee coraack noneHETeaH HHTe- 
pecBi ftoCTHTinaro 17 xferB. KpoMi Toro, HenpaBHJiBHO npn3HaBaTB 
lopHftHHecKoe ftMcTBie TaKoro jee n;a HeftiECTBETexBHBrMB, ecra oho 
coBepuieHO bb hbhhxb ero EHTepecaxB (snane Hann> saKOHB). 

2) PaecTpotcTBO HMyifteeTBa ssipaacaeTca ftBOHKo: bb BHfti 
paCTOHHTeJIBCTBa H HeCOCTOHTeJIBHOGTH. PaCTOHHTeJIH He MOryTB 
COBepmaTB caMOCToaTejEBHO Ti lopEftHHecKk ftiteTBis, kotophh se- 
ftyTB kb OTHyxcfteHiio HMyipecTBa (ct. 1383 t. X h. 1). BnponeMB, 
ceHaTB HfterB ftaatnie (98/104) h npEpaBHHBaeTB HeftiecnocodHocTB 
pacTOHHTejief kb HeftieenoeodHOCTE Majro^riTHHXB, t. e. npnsHaeTB 
norayio oneKy HaftB pacTOHETeneMB. OftaaKO, cb HedojiBiHHMH orpa- 
HHHeHiHMH, pacTOHETejiE, yBiftOMMH oneKyHCKoe ynpeacfteHie, MoryTB 
caMOGTOHTeJiBHO HCKaTB n OTsinaTB Ha cyfti (ct. 20 Yct. rp. cyft.), 
K&KB, paBHHMB OOpOBOMB, H OHeKyHBE HHftB paCTOHHTeJIHMH MOrjTB 
CaMOCTOETe-JIBHO ECKaTB E OTBiHETB HO HMyHjeCTBeHHLIMB ftfciaMB 
pacTOHHTexE 6e3B ero coMack (90/66, contra 73/801). HecocTO- 
HTejtBHHe He JEsmaiOTCH Tame codcTBeHHofi ftiecnocodnocTH bb 
O fijiaCTE HHHHBIXB OTHOHieHIE (82/167) H HMyifteCTBeHHHXB, HOCKOJtB- 
Ky oto se HeodxoftEMo ftxn orpa^fteHia HMYmecTBeHHHXB npaBB e 
HHTe.peCOBB HXB Kp eftETOpOBB, yHaCTByH>Hi;HXB BB KOHKypci (96/19, 
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03/22). Ho orpaimeme hxl sflecnocoOHOCTH BLipascaeTcn 'BL tom*, 
hto KOHKypcHoe ynpaBJieHie, BO-nepBtiXL, MoaceTL cosepiuaTL lopn- 
^mecKie aKTH caMOCToarejiBHO h, bo-btophxl, oho MO^eTB ocno- 
pHTB lopH^HBecKie asT h, coBepiueHHHe HecocTonre jilhhml , ecm oho 
Hafi^eTB hxl Bpe^HHMH pa cefia. Cjii^oBaTejiBHO, lOpH^mecEie 
aETBi HecocTOHTejttHaro c&mh no ce6i Boofiipe aMcTBHTexLHH, xoth 
h onpoBepncHMBi. IIoaTOMy npaMoe HOCTanosjieHie ct. 770 t. X n. 
1: „3anpem;aeTCH iracaTL h coBepinaTL otl HMeHH.... HecocTOHTe£L- 
HHXL ^OJIHCHHKOBB.... BCHKie BOO 6j%e BETH OtVL HM^HiH ME 3afl~ 
Maxi,....", ne corjiacyeTCa cl ceHaTCKHMH pa3LHeHemaMH*). 

■ 3) Hto KaeaeTca $H3HiecKofl 6oari3HH, to a^icn npeac^e Bcero 
HMieTx Mi cto orpaHHneHie ^iecHOcoOHOGTH othhil ^amnHecKoe, no- 
CKOJILKy $H3HHeCEH 6oarLHOS He BT> COCTOHHm COBepiIiaTL ^iflCTBin 

caML jthhho, a BHHy^eHL HpnOiraTL el eo^McTsiio ^pyraxL jchijl 
( npe^CTaBHTejrel). lOpn^mecKoe 3 Ke BHanenie hmAjotl art cxynan, 
EOr^a jinpa, HMiiomin $H3HnecKie He^ocTaTEn, HanpHMipL ray- 
xoniMHe h H&MHe, eojejkhh hmAtl nonenHTeJiet, ecra, no 30 CTH- 
nceHin coBepiueHHOJtiTia, Sy^era npH3HaH0 ? hto ohh He story tl 
„ ynpaBMTL n pacnopaHcaTL cbohml HMyinecTBOML HapaBHi cl npo- 
HHMH COBepineHHOJliTHHMH“ (CT. 381 T. X H. 1). 

4) 3aMY3KHHH jEenupHa orpanMena bl CBOefi siecnocofiHOCTH, 
rxaBHHML odpasoML Ha Sana^fl. V nacL miieTcn HGMHoro 
orpaHmeHifl en ^iecnoeoSHOcm OHa bl rpaa^aHCKOso, npasi He 
MOHceTL BKi^aBaTB BeKce^ieft 6e3L corjiacin My« (ct. 2 Fgt. o 
Bene.), a p&BHO.He bl npani 6e3L oorjiacin Myaca BcrynaTL bl pp- 
roBOpL arHHHaro HaflMa (ct. 2202 t. X n. 1). lips Heart, 3a uy- 
aceML coxpaHseTca bosmojkhoctl HapymHTL goroBopL ranHaro HaflMa, 
HecMOTpa Ha p;aHHLifl hml aceni OT^ijiLHEifl bh^l (71/504), 3a 
HCMiOHeHleML HaflMa iseH u Ha (|a6pmHLiH patfora (ct. 90 Fct. 
npoit.). 

06l' orpaHHHenHOfl siecnocoOHOCTH ropsp^ecEaro imm 
MoaEHO roBOpHTL HOGTOXLKy, nocEO^iLKy oho Hy^aeTCH Bcer^a bl oprani 
npe^GTaBHTeJtBCTBa h He imleTB, nOBTOMy, co6cTB6HHoft siecno- 
co6hocth, CBOtCTBeHHOfl ^HSEEnecEOMy jinny, KaEL nexoBfey, o6xa- 
paHKm,eMy BOJieio. 


*) 06b orpaHHneHiH ( n,Becnoco6HOCTH hpbbhbhhxb nbaHCTBy Bnep~ 
BHe roBopHTB IJpoeKT'B (n. 4 ct. 7). 



d. Ecjiu dmmmeie sui\a ecmb eupmmnie eojiu] mo , oneeudno , 
a;«a hoa# Jiemum% ei> ocuoerh ocyityecnwjieuisi ejiaomu Jinya. Bb 
HayKi enopno, opnaKo, octb m bom oinpa TBopaecmH (JiaKTopBBB tomb 

CMBICOlt, BTO iOpE^IPICOKifl nOCatpCTBlH pMcTBUT JIHH,a CyTL HCKTK)- 
HHTeafBHO peayjiBTaTB booth aupa? ^pyrnMH eoroBaMH, hb HacTynaiOTB 
01H lOpHpHHPCEiH IXOGJE'fe r 3iCTBi5I T 0 01 B E 0 IIOTOMY, HTO TOrO „3aX0Tijia“ 
ii no(‘KOJiBKy „3axo f ri;ora“ bom orapa (cydBeETHBHan Teopin)? 9 toI 
TPopiH CydBBETHBHOH,' HpH3Hai0ipeH MHHOCTB HeOTOB&Ka TBOp'ICCEoft 
CUMOH no cedi, HeodxO^HMO IipOTHBOHOCTaBHTB TOTB $aETBj HTO BOOLS 
oinpa onnpaeTGH na onpep'kireHHHt rpa^ancKil nopn^OEB, h ototb 
to nopapoKB onpe^MBTB TBopnecEyio bojdo ompa. Hhhmh coiOBaMH, 
jopspniecKls noeoii^cTBin pMcTBin ornpa BHTesaiOTB H3B npaBOBoro 
nopHpKa ? nocKOoiBsy to onpepioiaeTB npaBOBoir nopapOKB (Teopin 
odBeKTHBnaa). Eooiie npaBHornna dypeTB, o^naKO, Ta Teopin, KOTopas 
npe^GTaBMBTB codoH) eoepHHenie ,a,ByxB nanaoiB: booth h npasoBOro 
nopnpEa, EaEB TBOpneoKHXB HanaoiB, eohmh onpe^ijniioTca Topn^H- 
BBGEin nocori^CTBin pMcTBis ornpa. IIoaTOMy, BLicTaBMH odipee no- 
oroHcenie, hto orapo, oeyipeeTBoisn cboio BOiacTB, pMcTByeTB c o- 
roracHO CBOefi bo si, coripyeTB noHHMaTB booiio nejiOBiKa bb 
GMHCJ ii TBopaecKaro nanaoia, nocKoorBKy 9Ta bom . cana tbophtb 
npaBonot nopspoKB n bb cboio OHepppt onpepiMeTca upanoBUMB 
nopnpKOMB. 

s. Jlwufi dr&ucmeyem'h coimcho ceoeu eojm e<h $opjmz eu- 
pazmenifi esh eoenm , m. e. e% manoM% eudrh y e~b nomopoM'b oua 
docmynua djisi cosucmiji mpembux'b Tbesmb Bupa^enieMB 

bom dypyTB ne tootbko naEia 6 h to hk duoio pMctbIh neorOBiKa, ne 
tomko nncBMeHnoe HBonmenie, coiOBa, memheb, ho h MOornaHie (§ 6. 
L 1. b.). Bb nocoi^neMB caynai BBipaHcenie booth dypeTB hm&tb 
M icTO, Korpa oinpo mose e tb h odssano tobophtb, no moothktb* 
HanpnMipB, MOomaoiHBOe npHcyTCTBie popHTeoiel bo BpeMS dpaEa 
hxb phthtit ecTB BHpajKeme hxb booth— cororaeis na dpaEB phtstk. 

5 , Taniuwb o6pa30M% dmucmeysi nymeM% eupaotceuin ceoeu 
eojm eo sum, jm'ufi npouseodmm wpudunewitt nocjmdcmeisi. 

IIo^b lopip^ecKiMi nocoii7i;cTBiHMH coii^yeTB pa- 
ayniiTB BoaHHKHOBenie, H3M±Henie h npeEpan^enie botbcth, hie npa- 
BOMOnin aspa. Theb ? ocyipecTBoran cboio BoracTB, iianpHM^pB npaBO 
COdOTBCHHOGTH, aHpO M0K6TB HOCpepCTBOMB HBBHBaenin CBOeS BOOTH 
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iimapifTB HMynjecTBO (ixpeKpam,eHie). Ho YKasaHHtiH lopH^HxecKiH 
noc-ui^iTBia MoryxB BOBHHKaxE xooilko nps t4xb yeoiOBiHXB, ecM 
1) bom orHii;a, BHpameHHaa bo bh4 ? HanpaBoreHa Henocpe^;- 
o t b e h h o na to hm ,a;pyroe jopn^HHecEoe nocjrfjflCTBie h 2) eoorn 
xaKoe BHpaaceme booth ^osBoateno rpaa^aHCEHMB npajBonopa#- 
komb (§ 6. I. 2* r.). IIoaTOMy ^apeHie HMymecTBa ho noBoreneTB 3a 
coooio npeKpaipeHia npaBa co6ctbbhhocth 3 ecora 1) bom offlipi 6eto la 
HairpaBJteHa Ha saororB axoro HMymecTBa mh 2) ecom no^apei-iHoe 
HMVIUiec.TBO gy^OTB pOftOBLIMB (§ 14. 2. d.). 

5 . IIpunuMasb eo enuManie ece eutaecnasauuoe, cm- 
dyem'b onped%jiumb yopudunecniu anm% nam eojieim'bmMnie, 
do3eoJieHHoe u nenocpedcmemuo uanpaejieuHoe na %a%ist-Jiu6o 
mpudmecnin nocMdcmeisi , m. e. na eosnumoeeme, mMf&ueuie 
uau npenpauienie npaea jiutja. 

CaMoe HaBBaaie lopH^HiecKiii hetb— xepMHHB (Jojtie 
TOHHHf, h£mb ropE^HHecEafl c^iorica. IIocjiiTJiHHH irperpioora- 
j’iioTT) BBipajKeme booth ^yxB ctopohb (o^iuma), neapy t£mb kbeb 
iiPpBBTii o^HHMaeTB de3pa3orHrao KaEB BupasseHie booth ;pyxB cxo- 
pOHBj xaEB it BHpa-ffleHie booth owffofi cxopoHH. IIoaTOMy Hassame 
3a-Biro;aHiH, ehkb BOJieHBBHBOTeHiH o^hoh cTopoHH, lopn^HHecKOH e^ior- 
itOH, dy^ert ho tohho. OTCio^a npaBHonurije nooii>30BaTBc*H c>6ii3;hmb 
xepMHHOMB TOpH^HHeCElH a E T B, H&MB H) p H $ H H e CE H H C ^ 4 01- 

Ka, 8 to t4mb 6oorfce, hto Hajoiemy 3aKOHO^axeoiBCTBy hohbbIjGtho 
Hassame „ropH7i;HHecE0i c^eeh". Kb coma^im®, npoeEXB rpaH^iH- 
CKaro yoroaceHiH (ct. 56) He xooibeo npEsnaeTB TepMHHB c^&otkh, 
HO H BBOgHTB HOBOe Saxpy^HGHie, nOHHMaa nO^B aETOMB hceooobh- 
TeoTBHO HHCLMeHHMH ^OEyMeHTB, coBepmaeMBii HpH ynaCTiH irpa- 
cyTCTBeHHHXB m4ctb heh eoehchocthhxb othh;b (mothbh kb ct. 58). 

TL, Hudw wpudimecmix& anmoev (cdrbJionv). 

1 r lOpudumcKie anmu pasMinawmcsi: odnocmopoume u 
deycmoponuie , 2) de3Me3dnue (dapcmeennue) .u eo3Me3dnue u 
8) Meotcdy mueuMU u na cjiynau CMepmu . 

OjpcOCTOpOHHif JOpH^HHeCKlt aETB eCTB BOOreH3BiIBOTeHie 0,01011 
CTopoHH, HanpHMipB, saBi^anie; ^BycxopoHHit betb cctb soae- 
HBBHBOieHie jjppCB CTOpOHB, HMeHHO „C£falKa“ ; HapHMipB, Kynora- 
npojaHa. BeBMessHiift betb bctb xanoe BooreHSBHBxeHie, bb eoxo- 
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poMB m nib o^aa oTOpOHa iiojtynaeTB Bbiro^y, ehkb HanpHMipB, irpir 
BasimaHin, OTKasi, ^apeniiB HanpoTEBB, B03Me3£HHft hktb em» 
xaEoe B<Mem%&B3ieme, bb kotopomb Kai^an cTopona nojrynaeTB 
BaaMiHT, npasocTaBJtaeMoii cb ea CTopoHbi Btiro^R spyrony jrax^y, 
BHro^y orh BTOro Jrm;a, HanpHM’fepi> ? KynM-npOAavKa. IDpH^nneCKiiT 
as™ ateas-ay acHBmiH ecTE Taicoe BoaeraBffBJieHie, KOTopoe HMieri* 
Cray yace ups hoibhh o^hoh ran gBjXB ctopohb, 3Ty bootio snpa- 
shbjiihxb. MaiipoTHBi,, Boae.HBBHBjreme aa cjiynan c-MepTH iioxy- 
naen> Cray tojelko noojrfs cMepTH rajya, cOBepinHBiuaro a.KTB, h #o 
nesi sioaceTB 6h \tl OTMfeieHO, HanpHMipB, BaBimaaie. 

§ (). npMHa^aJieVKHOCTH lOpHAH^teCKHXTj aKTOB'b (cAifejIOKT>). 

X HeooocodtiMbisi npmiaOAeomHocmti. 

1. llodo UMeneM'b npunadjiemnocmeu iop u diiu ec%ux% a%- 
moe% {cdfbJiom) . cjm>dyem% pa3yMmmb yejioeisi dmucmeumeM- 
ndcmu awmoerb (c dn>jioK%). IIpu amoM% pa3Jiu%awmm: npuuad- 
jbeofCHocmw ueoOxoduMbm, oOwKuoeennuM u cjiynaunusi. 

2 . HeoSxoduMUMU npiiuadjiemuocmsiMii 6ydym% ma%isi 
yclmeisi, 563% codjiwdeuisi nomopux% wpudmeeniu a%mn> ne- 
dffiUcm6U?nejieH%. Tokui npuuadjieofCHOcmu : a) ncuimnocmb d?be- 
cnocodnocmu u3 r bmjh$mw i a3Q sojiw , eupaxceuie dmtcmsu- 
mettbum {ucmunuou) sojiu, e) uadjiemauiee supaatceuie sojiu u 
a) 608 MoofCH 06 u dossojienyoe nocji'mdcmsie, na nomopoe uanpa - 
sjieua sojih. 

Haiim rpasp;a.HCEie 3aK0HH He saiOTB ofiiipxB yKaaaHil Ha 
Heo6xo^BMiia ran, khkb moskho hxb HasBaTb, cymeCTBeHHHH npH- 
Ha^areKHOCTH ropH^HHecKHXB aKTOBB (ct^jtokb). JEhihl ofipainaacB 
KB IIOCTaHOBJteHlHMB HaiHerO BaKOHO^aTeorBCTBa H ce- 

HaTCKOt npaKTHKH, B03M05KH0 yCTaHOBHTB He0(>XO7i;HMHH HpHHa^JteHv- 
HOCTH iOpHXHHeCKHXB aOETOBB (CT^JEOKb) HO HaiHeMy HpaBJ. 

a. OnajiUHHocmu dmecnocodnocmu cm. suuie § 5 } 1.1, a. KairL 
o6n^ee upaBrao, TpeSyeTca Hpn btomb, hto6h HBBHBjiHiomee BOJito 
sms,o 9 ^fiecnocofiHoe cano no ce6t ? hm^xo ^iecHOCofisocTB kb eo- 
BepmeniK) hmchho Toro aKTa, Ha KOTopBit nanpaBHena bom xapa. 

5. Omcymcmeie e% wpudu%ecKOM% anmm dibucmeumeMuon 
, (ucmuHHou) sojiu nasueaemcM o6u%uoseuuo n nopo%amu sojiu He 
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6y&eTh HSBHBJieHiH ^tCTBETeiBHOl(lICTHHHOH) BOJIE BT> CJI t>- 
%ymw,KX r b cxynaaxB: 1) mho, BBipamaa bojiig, He mejiaeTB, hto6bi ero 
BOJteHBXHBoreHie BJieiuo Kama 6u to he 6bijio lop hj^ht e cnin noani^- 
ctbih. HanpHMipB, Jispo pa^n HiyTKH npo^aeTB cboh rowb (cnMy- 
MpOBaHHBlt, MHHMH® aETB). 2) JThD.0, E3BSBJIHH CBOIO BOJIIO, 3K<?- 
motb, hto6bi HacTynmo lopsHEnecEoe nocji&HCTBie, ho He to, ko- 
Topoe ecTL cJit^CTBie naHnaro BOJieKSBHBJieHia, a npyroe, EOTopoe 
CKpHTO bt> hshhomb BOJteHBBHBseHiH. HanpEMipB, jieho npO^aeTB 

ftOMB, HO EM^eTB CBOeft B^JIBIO, IipO&aBaH flOMB 3a HEETOHEHJTD 
eyMMy, eoBepiiiHTE napeme (npETBopHEii, ho TepMEHonoris cenaTa, 
OE CKptlTBli JOpH^HHeeKin SETT-). 3) ilHHO, BLipaSKan CBOIO BOJIK), 
meoraeTB, hto 6 h ero BOJieH3BHBjreHie BJieiaio hmohho to ioph^h- 
necKoe Hoeri^cTBie, na EOTopoe ero BoatensBHBJteHie Haiipasjiero>, 
ho HOTOparo oho He mejiajio 6 h, ecM 6u bhom4 echo co3HaBa.no 
see 3HaHesie 9T0ro noGJii^CTBifr. Ilpn stomb, eejm OTCyTCTBle na;p 
jiemaiHaro cosnaniH nponcTesaeTB E3B- nenpasEJiBHEiXB npefteTarae- 
Hit Mn,a, to 6 y,a;eTB em^tb m£cto sadjiymnenie (ornsdEa), 
ec.nn me TaKoe sadjiymneme bhsbhho shbimb yMLicaroMB hpothbhoh 
CT opoHH, to Sy^eTB ofiMaHB. 4) Ecm jmpo, BHpaaeaa cboio bojiio, 
ho mejiaeTB ropH^MecKaro nocjti^CTBiH, *Ha EOTopoe HanpasjieHa ero 
bohs, h t&mb He MeHie BBipamaeTB 8 Ty bojiio, npraym^aeMoe hb 
TOM y $E3HHeCEEMB HaCHJlieMB ME yrpOBOfi (HCEXEHeCHHMB HaCH- 
jiieMB), to 9T0 dy^eTB npEHym^eHie. HaiuB cenaTB otjih- 
TaeTB atHEMHe ropB^mecEie seth otb hpetbophbixb: „Tor;a;a k&ei> 
enfaKH mhhmbis... no;pemaTB desycxoBHOMy yHEHTomeHiro no cysy 
(bb BH^y OTcyTGTBia cym,ecTBenHaro HJieMeHTa...), ch&jikh upETBop- 
HBTH, npEEpHBaiOmiH C 060 IO HpyrOe, flMCTBETeJIBHO COGTOHBHieeCH 
Hem^y CTOponaMH ^oroBopHoe corjtaHieHie, no^xemaTB VHEHTOmeiriio 
jihhtb bb tomb ejrynafc, ecxn cmh TaEOBoro eorjiaiueHia ne oxpa- 
HffeTca 3 aK 0 H 0 MB; ocm me oho cano no ce 6 i sanony He hpothbho, 
to c,a;ijiEa He yHEHTOmaeTcn, a xehib npEEpBisaeMoe eio eorjiame- 
Hie odcyacgaeTca no iipaBEJtaMB o tomb ^oroBopt, EOTOpoMy oho no 
GBOEMB SaEOHHMMB npE3HaEaMB CO0TB4TCTByeTB“. TaKB nanpEM., 
ecjin gyseTB npE3nano cya;OMB, hto no,a;B beti;omb nposamn 
mux) HMyrn;ecTBa 6 hjib aaiunonenB aaeMB cb saiufa^OMB OToro Eivty- 
mecTBa, to Ta,EOH ^orosopB ftGMceHB o5cym,a;aTBCH no npaBEJiaMB 
0 3 aSMi e odesneneniB: saiia (01/45, 05/105). Tshemb o 6 pa- 
-30MB, npHTBopHHe aETH He Bcer^a dy^yTB. se,a;McTBHTex&HH, kheb 



TO HM'tOTT, M^iCTO BT, OTHOIIIeHVH RKTOBT, MHHMMXT,. x ItO KaCaPTCH 
BafuiyavjeHia (oiuh6kh), to eeHaTT, (90/9) npe^ocTaBMera cy,i;y 
iipaso onpe^iarBTB bt, KaK^OMi, OTaijrBHOMT, eJiynai, nacEOJiBKo 
f)Liao cymecTBOHHO Badjiyac^eme (omndEa), h eooTBiTCTBeHHO stomj 
npn3HaBaTB hjih He npHBHaBaTB 3,iIcTBHTearMocTi) lopH^meeKaro 
beta *). Bt> wthocth, eyn^ecTBCHHoe safiaryac^eHie (oiroidKa) bob- 
Moaoro bt, jrimi (ct. 1026 t. X a. 1), bt> o 6 t, e et i h jl h npe^;- 
m ptIj Ha EOTopnl nanpaBJieHT, lopH^HaecKit cIett, (xa ace CTaTB5i) > 
bt, KanecTBi h EOJinaecTBi npepeTa K)pH;n;HHecKaro 
aETa (90/0 h 84/88, 95/14). T^mt, dojrie Tops^mecKit rett, dy^eTi, 
He^McTBHTejteHT,, ecJiH bt, ocnoBi cymecTBeHHaro BaSayH^ema: 
(oihh6eh) dy;a;eTT, jiescaTB odMaHT, (01/86, 90/9, 83/78, 78/129). 
t Ito ace EaeaeTCH, Ha.K0Heii;T, ) -npaHy^eHia, to ctt. 700—703 t. X 
a. 1 IipHMO CTaBHTT, ^t&CTBHTeJIBHOCTT, JOpH^HTeCKHXT, aETOBT, BT, 
3aBHCHM0GTL ott, „HenpHHyE$eHHaro npoHBBOjra h corjraciii“: „IIpn- 
Hya^enie dtiBaeTT,, Eoraa eto rado, 6 bibt, saxsaneHT, bo BJracTB 
^pyroro, irpHHyac^aeTCH et, OTHyac^eniio HMymecTBa hjih eo BCTy- 
njremK) bt, oda3aTejiLCTBa HaeraBCTBeHHO, expaxoMT, nacTOHiiiaro ms 
dy^yinaro 3ia, MOrymaro nocTHrHyTi, ero jihut) hjih HMymecTBO C£ 
(ct. 702). Tips btomt, 3aK0HT, Tpedyen, saHBJieHia nocTpasaBiixaro 
o npHHy^eniH ne no3iKe He,n;£jrH okojibhbimt, jiio^hmt, hoot MicTHOl 
nojiHii;iH (ct. 703). CenaTT,, o^Haso, pa3T,HCHH,M, 5 mto jihe^o, He 3a- 

HBHBHiee bt, TeaeHie ceMH ftnei o coBepmeHiH hjih BBi^ani hmt, 

* * 

aKTa no irpsHysK^eHiio, HMieTT, npaso ^OEasHBaTB ero He,n;MeTBH- 
TejiBHOGTL ,a,o HCTeieHia yrojroBHoi ^aBHOCTH (76/398)**). BonpocT, 
o npHHyjK^eHiH bt, namet ropH^HaecEofi arnrepaTypi cnopeHT,: 6y- 
^eTT, jih He^itcTBHTeaeHT, lopH^HHecKifi rett,, eorjiacHO ct. 702, 
ecjiH npHnyac^eHie 6 mo hc $H 3HHecKoe (He „5 mbt, 3axBaieHT, bo 
B oracTL ;a;pyroro“), a neHXHHeeKoe (HpascTBeHHoe, nyTeMT, yrpo3T>), 


*) lOpHnnaecKie ekth, coBepmeHHBie 6e3i, BHpascenia ^McTBHTejii,- 
Hofi bojih h Eepeme^inie bt, pyres TpeTBHXT, sodpocoB'fecTHHXT, 
hert., . 6yjs t yT r h, ogaaKo, eorjiacHo HpHHamiy rpaacaaHCKaro odopoTa, aEfi- 
CTBHTeJIBHHMH, HanpHM. BBKCeitl,. Bt, 9TOMT, CJiynaE HHTepeCT, TpeTBHI'O 
anaa, ne 3Haioiaaro o tomb, ’tto npioSp’ETaeMBiS hmt. ropHaHHecKifi aKn, 
noponeHT,, npeaHOHHTaeTca HHTepecy .imaa, cosaasniaro qtott, aKTT, CeaT, 
a'fefiCTBHxeJiBHoa na to bohh. HHaHe CfcuiT, 6 h HOKOiceCjieHT, rpaacaaKCKiS 
OdopOTB. 

**) T. e. aeCHTHH*feTHeg aaBHOGTH BT, flaHHOMT, GHyna'fe. 



27 


hjih KOCBemoe (ecjra kto Bocnojn^OBa.iCB onacHocTLio, rpoBHBiuM 
^pyrOMy Mny), ran, HaKOHepB, eera irpHHy^oHie Oy^eTB He yro- 
ji0BH0-HaKa3y omlijib? IIo64^0H0cn;pBT, noHHMaoTB y3Ko ct. 702, MOHCjiy 
* tIjmb KaEB MenepB, IIIepmeHeBHHB h niKOTopiae ,a;pyrie naira n; h- 
BHJFHCTH TOJIKyK)TB PC HlHpOKO. TflEOe 7KP IiIH])OKOe TQJIKOBafrie 
CTaTbH BBiC'Easa^rb h eenaTB bb pimeHiE 01/21: „IIo cmrcJiy 
gtt. 700- -702 no%h iipHHy^eHieMB, HapymaiOBiHMB cBoOt^y upo- 
H3Boara h eonaciH ups BaKJtmeHiH e^tnEH, pasyMteTCH hp o;\ko 
tojilko HacHjcBCTBeHHoe, $H3HiecEoe BOS^icTBie, HaKasyeMoe yro- 

JIOBHBIMB BaEOHOMB, HO E HpaBGTBeHHOP IipHHyapieHie HOCpeftCTBOAlB 
yrpo3B, BOsOyHc^aroiipxB cepBesHHft orpaxB npejyB HacTOsm;HMB hjih 
O y^yBlHMB ^MCTBHTeJIBHBIMB 3JIOMB w . EnpOTPiUB, BB HpeHCHHXB pl>- 

lixeHiHXB cenara ^epaeaJiCH hhoh npaKTHKH. IIpoeKTB rpaae^aHCEaro 
yjioaceHiH HgeTB em;e ^aitiue: ohb mpH3HaeTB EOCBemoe npHnyav^e- 
Hie, npHpaBHHBas ero, o^hbeo, eb ooMany; „Kor^a eto-jih 6 o, 3ao- 
ynOTpeSMH npra^ejEamet euj BJiaoTBio me oeb 3HBa omhmb eny 
^OBipieMB, jihOo HOJiBsyacB cjiaOocTBio bojih, hyjk^oio m «e- 
cnacTieMB gpyroro, saiunouHTB cb hhmb npe3MtpHo HeBHro3- 
nyio &jle Hero G,D,4«y“ (ct. 64).— 

e. Rod'b uMeueM'h nadjieoicau^aso eupaomum eojiu cjimdyem'b 
nouuMamb Hadjiemau^yw 0opMy eupaowemsi m. Hams rpajKpmrde 
saEOHH ne ^aioTB TaK/Ke o6ih;hxb npHHUHnoBB onpeateHiH na^- 
neammefi $opMti lopH^mecKaro aETa. O^hhko, ct. 707 t, X a. 1 
jyca yEpimeniH npaBB Ha HMyipecTBO TpedyeTB coBepinenitf Kpi- 
HOCTHLIXB, HOTapiaJIBHHXB, HB0HHHXB, HJIH £OMaiUHHXB HKTOBB, HJIH 
saace orpaHHinsaeTCH TpeOoBaHieMB nepe^anH HMymeeTBa hjih bbo^b 
bo BJia^iaie. Ct. ate 711 t. X h. 1 ycTaHaBJiHBaeTB, hto ^BHiKHMBiH 
HMyn^ecTBa MOryTB 6 bitb npioOp^TaeMsi „ saEOHHHMH eiroci >f>aMH, 

6e3B BCHEHXB HHCBMeHHHXB HKTOBB, HO O^HHMB CJIOBeCHHMB JJjorO- 
BopaMB h eorjiameHiHMB“. Thehmb oOpasoMB, name saKOHO^aTearB- 
ctbo Ha^JiexcamHMB BBipaiEeHieMB bojih, HanpaBjreHHOi Ha npioOpi- 
TeHie HMymecTBB, euHTaeTB: 1) nHCBMeHHyio $opMy, 2) upocTO 
^iScTBie (nepe^any HMymecTBB) h S) GJiOBecHyio $opMy. Ilpn 9 tomb 
name aaEOHO^aTejiBCTBO ne ^aexB o6maro yEasanin, Easie lopn^H- 
necKie aETBi TpeOyioTB nHeBHeHHot ^opMH h Eaide ejtoBeeHOi fopMBi, 
HO OTCHJiaeTB EB KHHT'fe IV, BB EOTOpOH IipH EaHC^OMB lOpH^H- 
HeCKOMB aET'fe TpeOOBanie $OpMBI 03HaH0H0 BB OT^JIBHOCTH (npHM, 

kb ct. 571 t. X m 1 ). 0 MOnnaniH, eseb ocoOofi $opMi BBipaTO- 
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mss BOJIH, CAI. BHIUe § 5. I. 1. B. TjVKHMT, OOpaSOM'L, OTCyTCTBie BB 
Hauie.MB 3aK0H0,a;aTejiBCTB4 o6hi;hxb npHupHnoBB, OHpe^jFHroniHXB 
$opMy ropH^mecKHXB bktobb, KpafHe saTpy^HHPTB H3yneHie rpa;K- 
ftaKCKaro npaBa. Hecog.iio^eme na^ieiKamei (|>opMH BJiiaeTB t^boh- 
KHMB 06pa30MB Ha ^MCTBHTeJILHOCTB K)pjp,HHecKaro aim. $OpMa 
mototb hm4tb 3HaneHie „KopHyca aKTa". Bto shhhhtb, hto eeM 
$opMa ho cofijno^eHa, to h^tb h caMaro aKTa. HanpuMipB, npn 
3aBiiu;aHiH KopnyeoMB ^annaro lops^HHecKaro a.KTa 6y,n;eTB tihclmoti- 
Han ^opaia (gt. 1028 t. . X t. 1). $opMa mototb hm^tb, o^HaKO, 
h 6orfe cjtafioe 3HaneHie tjjih hMctbhtp 2 tlhocth lopH^HnecKaro aura. 
TaKB, bt> t&xb c^ynaHXB, Koiyja 3aK0HB Tpe6veTB nHCBMeHHOfi 
$opMH, He cTasa ee KopnyeoMB aKTa, Hecotf.oofteHie nHCBMeHHOii 
(jjOpMLT ftijJLaeTB HeB03M0'iKHHMB ftOKastisaHie lOpH^HTeOKarO aKTa 
CBB^iTeJELCKHME HOKasamHMH, BTO GaMT> HO Ce6i JOpH^HTeCKlH HKTB 
^MeTBHTejreHB h MOKeTB 6 htb ^OKa3MBa pmb kskemh xk6o hhhmh 
HHCLMeHHEMH ^OKaBaTCJILCTBaMH. TaKB, HanpEMipB, 3aeMB HO Ha- 
meMy saKOHO^aTeaBCTsy Tpe6yeTB nHCBMeHHOfi: $>opMH. OiptaKO, 
eera 6 m 3aeMB 6 lueb eoBepme-HB 6e3B eo6jno,a;eHiH iiHCBMeHHOH 
$opMH, eymecTBOBaHie Tanoro 3afiMa hojibsa 6mo 6 bi no^TBep^HTB 
tfHlHB CBH^iTfWlBCKHMH IE0Ka3aHiHMH, HO erO M03KH0 ^OKasaTB, Ha- 
npHM^pB, HHCBMaMH, BB KOKXB ^OMHHKB yHOMHHaeTB 0 CBOeS 06 h- 
saHHOCTH ynjraTHTL B3 Btlih ^entrs bb ^ojrrB. 

s. lOpu&mecnoe nocjiTbdcmeie , ua nomopoe Hanpaejieuo eojie - 
m^bmjienie^ dojimno 6umb eosMOmnuM^ u do3eoJieunuM r b. IIo-^ 

BTOMy fiy^eTB He^MCTBHTeJIBKLTMB TOTB lOpH^HeCKlH BKTB, lOpH^HHe- 
CKoe nocJc^CTBie KOToparo HeBOSMoacHO mh BOo6nj,e thkb He hcho onpe- 
ftfareno ho npe^MeTy w eo^epHcamio, hto h£tb bo3m03Khocth exo 
HenoraHTB. Bb nauxeMB 3aK0H0;a;aTejn>CTB'fe h£tb o6hi,hxb nocTaHOBjre- 
Hin h no Boirpoey o HeB03M05KHMXB lopH^HHeeKHXB noC^CTBiaxB 
(cm., o^Hano, nacTHoe nocTaHOBJieHie bb gt. 215 L t. X h. 1). Pan- 
HUMB OfipaBOMB JOpH^HHeCKit EKTB gy^BTB He^ilCTBHTeJTeHB, 6GM: 
1) ero co^epjKanie, ran 2) ero mothbb (KaB3a), ms 8) ero n,§JiB 
npoTHBHH saKony, HpaBCTBeHHocTH ms o6ni;ecTBeHHOMy nopn^Ky, t. e. 
6ysyTB He^oBBOzenHBiMH. IIpaB^a, HaniB 3aK0HB bb ctt. 571, 
1580, 1029, 2151, 1529 (cosepacaHie ^orosopa), 1666, 2014 (ocho- 
Banie, ms KaB3a ^oronopa) h 1528, 1529 (piun, ^orosopa) t. X 

H. 1 HM’feeTB BB BH^y TOHBKO ^OTOBOpB, HO CeKHTB paCHXHpHeTB 
ofijiacTB npaMtaeniH, othoch nocTaHOBJEeHin BBHHeyKasaHHLixB CTaTefi 
KO BCtMB lOpH^HHeCKHMB aKTftMB* 
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U . 06biKUOQeuwhisi npunadjiewcnocmu. 

1 . nod*b uMemM'b oounnoeenHux^ npuuadjiemHocmeu 
wpudunecnux'b anmoe’b ( edmaon%) dojimno pasyMmm mania 
ycaoeia ux% dmucmeumejibnocmu , nomopua Moeynvb dumb cmo- 
poHaMU ue ynoMHHymu npu 3a%jiwwHiu wpudmecnux'b m- 
moe% %am npednojiasamqima caMU cooou, ujiu dame Moeym'h 
dumb ucKJiwneuu no mejiamw cmopon'b d&3% moso y %modu 
wpudunecnie anmu cdmaojiucb om/h omoso Hed&UcmeumeM- 

HUMU. 

HanpM., p&sa npa Kynrl-npoparf Sypera Heo 6 xopHMOi, ran 
cyipecTBesHOfi npEHas^escHOCTBK) jopn^HEecKaro aKTa, h 6 o ctopohh 
o&mHH ycjroBHTiica o pini h He MOryTB piny hcmjohhtb m% 
yeiEOBia Kynra-npopaKH. HanpoTro^, yc^OBie o 6% otb§tctb 6 hhocth 
irpopaspa 3a npaBO codcTBeHHOCTH na ppopaBaeMyio Beipt (ycjroBie 
OHHCTKH HJEH 9KBHEpia) eCTB 06 HKHOBeHHOe yCJEOBie, TaEH EaEB OHO 

iipepHOJraraeTca cano coCjoioh moskctb 6 htb 'HCMKHeHO no mjraHiio 
cTOpOH'B (cp. ct. 1427 t. X a. 1; 69/735 h ca.). 

HI. C^iynamimn wpuuadjiewMocmu. 

1 . Cjty%aUmtMU npuuadjiemuocmjiMU uasueawmca ma%ist 

ycjioeia dmicmeumejibmcmu wpudmecnux'b anmoex (cdmjioK'b), 
Komopua 'ue mmanodo eMauia na eosnuKHoeeuie wpu~ 

dmecnux^ anmoe% no ejimwm'b na uxx ocyn^ecmeAeuie u npu 
moMb uuoeda {§ 6. Ill 2 . a.) man% mo eosminmiu u dmii- 
cmeumejibHuu cumx - no cedm wpudimemiu anm^b coecft>M / b ne 
ocyvjecmeMemca e% mmnu , 

HanpraipB, rapo A ofiaaaJEOGB jtapy B upopaTB pomb, ecjm 
jiHpo A cano KynHTH ce 6 £ poMn y.aspa B (poroBopx sanpopa&cH). 
9 xotb poroBopx pitcTBETe^eEx h jme cyipecTByeTB, ho ocyipecTBjreme 
SToro poroBopa (aaMHHeme poroBopa ny MH-npopas®) He Sypexi hm4tb 
nicTa, ecra jrspoBHe npopacT'B CBOero ponaA, iHto thkhx'B 
npHHapjte^HOCTei—upepocTaBHTB noaoBtoy bobmokhoctb dojtie cbo- 
6 opno coBepmaTB jopHpmecKie aK.TLi. 

2. TanuMU csynaunuMu npuuadjiemmcmsiMu 6ydym% 
npemde eceeo: a) ycjiooie u 6) cpoK%. 
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a. Ycjioeie—amo mmmhcmme oScmomneMcmeo , umbuho 
mame , nomopoe Moamm% naemynumb m Sydyu^M^, ho o %omo - 
poM^b 3apanme HBM3H ocasamb, nmmynuvhrb jiu oho ujiu mthm/b. Ta- 
kemh ycjiOBieMH 6yji,eTB bb BBtinenpHBe^eHKOMB npHM§p£ (III. 1.) irpo- 
ftama ^OMa jehb;omb B mny A. MelepB nonaraeTB, hto ycxoBiem, 
MO^eTB 6u tb h TaKoe odcToaTeJEBCTBO, KOTopoe yace HacTynHJio ro 
exe bb MOMeHra coBepraejriE iops^iecKaro ama, ho o HaoTyiuie- 
H m KOTOparO He E3B&CTHO CTOpOHaMB, 3aKEHJTHBIHEM'B 3T0TB aKTB. 
TaKMB o6pa30MB ? MeiepB craTae-TB, eto jskg nponre^mee (a He 
toebko dy^yme^e) obcTOETeJEBCTBO, HeH3B§cTHoe cToponaMB, MO^eTH 
6 bitb TCJiOBieMB JopH^teecEaro aKTa. Upothbb TaKoro eecto cyfe- 
eKTHBnaro B3rjLs^a Ha yexoBie BHcKaBaxeE e'enarB npEM&HETeJiBHo 
kb nacTHOMy exyHaio ftapeniE ho^b ycEOBieMB (ct. 976 t. X e. 1). 
Ohb paaBHCHran, eto bb ct. 976 iiokb ceobomb „ycjroBie“ nojjpaajM'A 
BaeTcjr TaKoe oOcTOHTeJEBCTBO, KOTopoe o^apseMHt oe>E3aHB echos- 
hhtb bb 6yn;yin;eM:B, me EaKoe-M6o coOtme, Mfeom;ee .iacTymm 
BnoeaiftCTBiH, ho ctetbe 9Ta He HpHM&HEMa kb co6htik), eosep- 
EiEBiiieMyca & 0 ^ape-iris e nocjry5&HBineMy nodyftETesBHOio nps- 
HHH010 ero. UpH 3T0MB CeHaTB EpEMO ^OdaBEM, ETO CftijCKB 6y- 
,n;eTB 6e3yexoBHoi ? ocse sapETesB no oihe6k£ cEHTasB ycxOBJieH- 
Hoe emb co6BETie em;e He cob epEtHBniHM ce (74/179). Tbeemb o6pa- 
30MB, Ha OCHOBaHiH HaiHOt cesaTCKOE irpaKTHKH oOcTOETeJTBCTBO 

nponre^piee, xgte 6h h HeESB'fecTHoe cToponaMx, coBepinaTOiu.HMB 
KpEftHEeCKifi 3KTB, He 6y3;eTB K^fiCTBHTeEBHBTMB yCJEOBieMB, a MHH- 
mbimb. Kb mhemklmb to ycjiOBiEMB -cjriftyeTB othocte cxiftyEO- 
ipia o6cTOETejiBCTBa: 1) ecjta ycxOBseBsoe bdcTOETextcTBO ecTB 
$aKTB yace HacToan^ifi, 2) ecxH btotb $aKTB ne MOxceTB He sa- 
cTynHTB (nanpEM., ele xh6q CMepin), 3) ecsn 9T0TB $aKTB He- 
BOBMOKeBTB HO 3EK0HaMB HpEpO^BI (HanpHM., ROCTaTB XyHy) EJTE HO 
cyipecTByEnneMy npasonopa^y (nairpEM., cobophietb iro^orn) s 
4) eCEE 9TOTB $aKTH COCTaBXSeTB HeobxO^EMVK) (cyE^eCTBeHHyiO) 
EpEHa^easHOCTB lo-pE^HEecKaro a.ETa (HanpHM, ? npo^aTB 
0CJEH HOKynaTeHB ynjiaTHTB pisy *). 

^TO KaCaeTCE BE,H;0BB JI.McTBHTeJEBHBIX'B yCXOBif, TO 3AiCB pas- 
XmaJOTB: 1) HOJEOXCETeXBHHH E 0 T p E H a T e JI BE H E, BB 3B- 


/ 

*) CymecTBeHHyK) npHHaaJieacHec'rb lopB^HEccKaro aKTa bt» KaBCcTEB 
ero yciroBiE naeuBajoTi. ta«e moji 1 !aa hbwmt* ycnoBieMH. 
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BHCHAtOOTH OTB TOTO, tfyyP'TB JEH yC.TOBieMB HaCTyiUEPHie HJEH HCHa- 

CTyraenie KaKoro Jintfo $aKTa; 2) n p oh 3 b o ji b h bi jr, c a y h a h hbi a 
h c Him a nil Ha, bb 3aBHCHM0CTH‘ otb Toro, cTasHrca jih ycjeo- 
bIomb TOjfBKo npOBBBOJiB mpa (xohctb), mh oxyaai (noacapB), eih 
hrctbk) npoH3BOJTL XHpa, nacTBio cxynaft (c^ana HKsaMeHOBB). Hrko- 
hchb, paBXBYiaiOTB: 3) OTjiaraTeJiBHBiH (cycneHBHBHBni) h 
OTM tHHTejEBHHfl (pesoJisoTHBHHfl;) ycxobIh. OTjraraTe.ii>- 
HBIMB YCIOBieMB tiy^eTB TaKOe OfiCTOHTeiBCTBO, BB BaBHCHMOCTB 
OTt KOToparo CTaBBTcn BCTymrenie aKTa bb chiy. Hhbimh 
cjioBaMH, noKa ycxoBieKHoe oficTOffireatTBO ocTaeica dy^yii^HMB h 
HeH3BiCTHBIMB, ^MCTBKTeJEBHBIH caMB nO Ce6& lOpHOT^CKifi aKTB 
He HMieTB ft&icTBia, *), tree ok. OTjraraeTca (OTjraraTejnnE>e 

YCJEOBie), HJUT, npHM^HHTeJIBHO EB pHMCKofi TepM^HOXOriH, ERKB 
6 bi bhchtb bb B03,n,yx£ (cycndH.3 hbho e ycxoBie). IIpHM'fepB, ct. 938 
t. X h. l: „3eMJtH, p03,n;aHHbifl npaBHTeiBCTBOMB Ha ycJiOBiaxB Ha- 
ceJienia ran ^jeh xosshctbchhbixb aaBeftemi, ho npeKae, kreb no 

HCHOJIHeHlH CHXB YCIOBit, COCTRBJIHIOTB HOJEHyiO C06CTBeHH0CTJE» BJER" 
^kimeBB". Pa3yM^eTCH, eejin OTiaraTeiBHoe yexoBie, se ocym;e- 
ctbhtch, lopH^MecKifi retb iipcKpaTHTB cBoe cymecTBOBasie. Ha- 

npOTHBB, GTM&HHTeJIBHBIMB YCJIOBieMB gy^eTB TaKOe o6cTOHTeJO>- 

ctbo, bb bhbhchmogth otb KOToparo ctrbhtch npeKpameHie 
y ac e BcTynsBinaro bb csjiy aKTa, Hhhmtc ciob&mh, nona 
yc.irnB.ieHHoe odcTOHTeiBOTBO ocTaeTCH tfyaynjHMB h HCHSBicTHHMB, 
ftMCTBHTeJEBHBIH CHMB HO Cefi'fe TOpH^HHeCKifi aKTB UpO^OJTiKaOTB 
ftfjCTBOBaTB £0 CBOefi OTM&HBI (OTM^EHTe JIEK06 yCJIOBic) 
HJIH, UpHMiHHTeJTBHO KB pHMCKOft TCpMHHOJIOriH, ^McTByeTB £0 
piniemH CBoefi ^axtHMiHCf ey,n;B6Bi (peBO'jrjomBHOe yoatoBie). IIpH- 
MivpoMB MoaceTB cjtyjKHTb BHnieynoMflHyTaa ct. 976 t. X h, 1: 
„Ecjth ii;apB yyssesB hoji,b ycxoBieMB, h yexoBie co eTopoHH 
nojiynHBmaro sapB He HcnojiHeno, TO-^apr. B03Bpaui;aeTCH ftapHTe- 
joo“. PasyMieTca TaKSce, earn oTMiHHTejrraoe yciOBie He ocy- 
mecTBHTca, fopH^HaecKit aKTB npoji.ojoKHTB CBoe cyiu;ecTBOBaHie # 

He bo BCHKie ropH^HnecKie hkth bosmohho, 03,HaK0 , bkjhohhtb ycxo- 
Bia. Hame saKOHoxaTextcTBO, kbeb paBHO h cenaTB ;pjmB bb btomb 


*) 3tO He SHaHHTB, OKHaKO, HTO S>pHHHHeCKiH aKTB CB OTJiara- 
TeaBHHMB yciioBieMB He HMBeiB mpH^MaecKaro 3HaaeHia bb nepicwfc m 
HcncwiHeHiH ycjioBia. Taicoft hkib mo3£6tb nepexoAHTB ho Hacji1i/i,CTBy, ero 
npHHHMaioTB bo BSHMaHie njm KOHKypeli h t. jj. 
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oTHoine-HiH HeMHork yKauaHk. Tbkb, corjacHO cenaTCKoi irpaKTHik, 
bb r jxobhhh aasimaHia bo3mojeho BEiman oTjEaraTeJEBHBiH ycxo- 
Bk BCHKaro po^a, He hpothbhbih saKOHy (02/122, 76/460, 71/643). 
HanpoTHBB, corjiacHO ocHOBHOMy HpHHja,ray pyccKaro saKOHOftaTejiB- 
eTBa: npiodp&TeHie npaea eodcTBesnocTH OKOmaTeaBHO,—cjrjyyeTB 
npH3HaTt, hto OTM&HHTejEBHHH ycjiOBk, KaEB iipeKpaiHaionpH npaeo 
co6eTBeHHOCTH Hacjii^HHKa, ne MoryTB 6 htb BExmaeMBi bb 3aBiiu;a- 
Hk. IIoaTOMy h cenaTCEoe ptnieme (79^27), EOTopoe ^osBOMeTB 
aiyacy 3aB^ni,aTB HMym;ecTBO sceni ho^b ycjiOBieMB HeBCTymema bb 
hobhh 6paKB, npHHeMB, bb cayna'i BCTyraenk ea bb hobhh CpaKB, 
ona TepseTB npaeo Ha 3aBiin;aHHoe HMymecTBO 0 TaKOBoe nepexo- 

3,0TB KB HaCJEi.ipiHKaMB HO 3aEOHy,—CJli^yCTB CHHTaTB CH6E0aJELHBIMB 
pasBHOHemeMB, He bobbo^h stoto paBBacHema bb hphhuhhb oe- 
naTCKOH HpaKTHKH. T£mb 6oji£e, hto bb TipyroMB pimemH (69/583) 
cesaTB npH3HajEB, hto npaBO co6 ctb ohhocth He mohcbtb 6htb epon- 

HEIMB, BpeMSBHHMB. IIO TOH SEe HpHHHHi OTjVI'feH.HTeJIBHBIH yCHOBlH 

He MoryTB obitb BraHmeMM h bo bc4 t£ lopH^HnecKie aETH, kbkb 
HanpHM., KyMH-HpO^aHCH, M&HHHftp., gjiarO^apH EOTOpBIMB ran,o npi- 
oSpiTaeTB npaso co6ctb6hhocth. 9TOMy ho npoTHBopkiHTB ct. 974 t. 
X h. 1, ho EOTopoi $apB B03Bp8Hj,aeTCH ji;apHTexio, ecra o^apaesitiil 
OKaTKeTca HeOjraro^apHMMB, oCkapyatHTB „HBHoe HenoHTeme u kb 
3,apHTeffi>. Bb ftaHHOH cTaTBi HM&eTca cnenjajLBHoe nocTanoBie- 
Hie t. X h. 1, h nps tomb caMoe ycaoBie saHO 33 /&CB saKOHO- 
^aTejreMB, a ne jehhomb, coBepHiaioiipiHB ropajpcHecEifi hktb. Bo 
Bci iOpH^HHeCKie aETLI, EpOM’fe BJbniieyKa3aHHElXB, B03M0HCH0 bkjiio- 
HBTB KHKB OTJtaraTeJEBHEIH, TBKB H OTM^HHTej[BHBIH yCXOBk: „BCflKk 
ycotOBk saKonaMB ne hpothbhklh" (ct. 1530 t. X h. 1). 

Bb ysenm o iopH^HHecEofi BasKHOCTH yraoBifi &&& aKTa npe3- 

BOTatHO CHOpeHB BOHpOCB 0 T. H. OfipaTHOfi CHJT§ HaCTyHHB- 

maro ycjEOBia. IIo^b HMeHeMB odpaTHOH cwjtbt pa3yM&eTca 

yHHHTOHcenie noca^cTBifi HCHOJiHeHk Jopn^mecEaro §ETa, B03- 

hhehihxb jsf> MOMeHTa ero npeKpanjenk (npn omtaHTeJiBHOMB ycjro- 
bIh) h OTHeceHie na mom6htb co3ftaHk aETa nocjti^cTBift hchoje- 
HeHia, B03HHKHIHXB CB MOMeHTa BCTyHJieHk aETa BB Cray, BB 
raynai HacTyraenk OTaaraTejiBHaro ycjtoBk. IIpraiipB: jihtto A 
c^ajio HMfoiio Jinpy B ho/^b orjtaraTejtBHHMB ycjiOBieMB, HMeHHO, bcjeh 
xhi^o A eaMO 3aapeH,n;yeTB m&Hie y JTHn,a JIhh .0 A gaapeH^OBaxo sto 
HM inie, HO 3,0 9TOrO MOMeHTa H3BJteKaaO, EOHeHHO, 3 . 0 X 03 B H3B CBOerO 
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HMfaia. Ecan B Hiiiera npaso m\ stott poxopT on anna A cb m\- 
('TymreHieM'B yoaoBiff, toh OTaaraTeaBHoe ycaosie hmIutb ofipaTiryio 
cray, B r b npOTHBHOMt cay«ia’k He miiert. Ecan so bi> pchhomb 
iipHMipi anno A c^aao HMforie B nopi, OTMfaiHTPaBHburB ycaoimm, 
to o6pa-THaa cnaa btoto ycaOBia BBipnsHTCH eb npaui aixpa A Ha 
%OXOm>, HOHyTeHHBIH CT, HM&Hitf HHpOMB B. ^McTBYIDipee SaKOHO- 
;prreJO.CTBO h eeHaTCKaa xtpaKTHKa He panm, noaoacHTeaBHBLVB yKa- 
samii pa paspiineHia Bonpoca 06% odpaTHOft ciol4 iichojihhbibrtoch 
yeaoBis. CniftOBaTejcEHO, be KaaapacB OT^iaBHOME caynai cypE 
odasaHE bohth be HaMipema ann;a ran amp,, coBepmHBiiiHXE lopii- 
aHHecKift aKTB nop ycaOBieME, h piniHTt, hm&ih an ohh be bh^j 
H as h£te odparayFO csay ycaoBia? Tto ace KacaeTes odparaOH 
CHau ycaoBia be OTHOineHis npaBE TpeTBaro aapa, bobhhkhihxb p 0 
HcnoaHema ycaOBia, to bt, nmepecaxE rpajspaHCKaro odopoTa bth 
npaBa octPiotch be cnai, ycaoBie He HM&eiB odpaTHO# cnaBi. 9 to 
noaoaceme, noHaraoe cano no ced£ (ndo nepep&asa iropnpraecKHXB 
OTHOiueHin rpo3naa 6 bi TBeppocTH odopoTa), m. 6 . nopBepncpno ct. 
574 T. X 1. 1. 

6. CpoK'b—$mo manoe odcmoswiejibcmeo , nomopoe doMtcno, 
nan^b u ycjioeie, nacmynumb 60 8ydyu\eM% ho 0 nomopoAVh us- 
erbcrriHO, %mo oho nacmynum b.- TaKHMB odpasoMB, ecan ycaosie 
QdycaOBaHBa'eTB HacTynaenienan HeHaoTynaemeJopH^mecKHXB 
nocaipTBii aKTa, to epoKs anun> OTKia^HBaen HacTynaenie 
ropn^OTecEHXT, HOcaipcTBil aKTa (oTaaraTeaBHBri, nan cycneHSHB- 
hhS cpoKT.) kjii ace, naodopoTB, orpaHHBHBaeTT, cpoEB piicTBia (no- 
cafcflCTBit) Jops/iHTecEaro aETa (oxM&HHTeaBHBiK, Han pe3oaioTHBHE[i 
opoEn). Ilpn &tomb HBBicTHOc-TB HacTynaema cpoKa ca'fepyeTB no- 
HHMaTB BT, TOMB CMBICai, HTO OHB KeHpeM'fajHO HaCTyHHTB, XOTffl 

6h h He dnao sapanie h3b£ctho, Eorpa oht, HacT'ynHTB, HanpHM., 
h cMepTt, h coBepmeHHOaiTie 6ypyrT, opoKaMs: nepBast HeirpeHinno 
HaCTyHHTT,, HO He HBE^CTHO, EOTpa HaCTyHHTT,, BTOpoe HenpeM^HHO 
HaCTyilHTT,j H H3B&CTHO, EOT^a HaCTyHHTT,. HaHpOTHBT,, 6paKT, se 
MOSCeTT, 6 hTB CpOKOMT,, TaKT, EtCiCB He TOaBEO He H3Bi(rTHO> EOTpa 

oht, nacTynHTT., ho h ne H3Bi>eTHO, HacTynHTT, an oht» Eor^a-ando. 
IIoeTOMy dpaKT, dypeTT, ycaosieMT,, a He cponOMT,. CpoKH dtiBaiOTT, 
TaKT, ace, EaKT, h ycaoBia, oTaaraTeaBHHe (cycneHSHBHBie) h otm 4- 
HHTeaBHBie (pe 3 oaH)T.HBHHe 5 cm. ycaosie). To ace caMoe ca&pyeTB csa- 
aaTB h o6t> odpaxHOf caai cpoKOBB, KaEB cayHainoi HpnHasaeaiHO* 

8 
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cth sopH^HHecKaro aETa, h phbhmmb o(5pa30MB o ^onycTHMOCTH 
epoKOBB bb iopH^H T iecEHXB aKxaxB (cm. BtiHie: ycjrOBie). Harne 3 a- 
KOHO^aTejiBCTBO, npHMiKHTextHO kb saiurioBeiriio RorOBopoBB, TaKHte 
T^OBBOJEKeTB BOsmTE 3aKOHaMB He npoTHBHBTH „ycxoBia 0 apOE^“ 
(cr. 1§3Q T. X H. I). 

i 

3. K'h nucjiy cjiynaunuxo npuuadjiemHocmeu omnocttm r b 
a) npednoAoofcenie u 6) nanm^ {eo3Jho^cmie y ujiu Modyc-b ). 

а. npeanojioxeHie. 9 to xaEoe HensBicTHoe*) o6cTO&Tejn>- 

CTBO, BB 3aBHCHMOCTB OTB KOTOparO COBepHiaiOlipfi aKTB XOTH H HO 
cTaBHTB nacTymeme nocai^cxBifi ysce BOBHHKHiaro aETa, ho ohb 
nocTaBmiB 6 h, ecra 6 m npepo^aran, hto gannoe o6ctos- 
XeJEBCTBO M03K6TB HaOTyHHTB. HanpHM&pB, eCJTH 3aBiin;aTeJIl» CHH- 

xaexB, hto Ha3HaHeHHLii HacJift,n,HHKE ero BHyKB, a Ha eaMOMB js$3& 
ne h3b§co»ho, BHyEB jih ohb, to 3aBiin;aHie MOacera 6 bttb ocnopeHO, 
X. e. He HM.&TB TfcB lOpHftHHeCKHXB nOCJti^CTBifi, KOTOptTH CB5t- 
saHBi cb HasHaneHieMB ^araaro Haejr^HHEa. IXoaxoMy npaBrat»Ho 
cHHTaxB npe^noxoateHie He#opa3BHBiHHMCH ycJiOBieMB. Ilpe^- 
HOXOSKeHie M03£H0, O^HaEO, CB iOpH^HeCKOt T0HKH 3p^HiiT p^3CMa- 
XpHBaTB H KHKB CyiQeCTBeHHyiO HpHHa^eaCHOCTB aKTa BB Ti>XT> 
cjryaaHXB, Eor^a h&tb narapo ^HCTBHTejiBHofi bojih. Theb, bb Bume- 
npHB6Ti;eHH0M.B HpHMip^ HM^eTCH, OHeBH^HO, 0- HI H 6 K a BB KaneCTBii 

AHn;a. Bb apyrnxB cjiyHasxB npesnoJEOjEeme, khkb h,4jib mh mo- 
thbb mu, a, coBepniasomaro aKTB, HanpM., saB'fcipaHie hjih sapeHie, 
xpy^HO gOKasBiBaxB, h noaTOMy Ha HpaKTHE'fe floicasHBaHie iipe^nojro- 
acesia aerKO MoacexB noBecxa eb ocxadaeniio TBepgocra sasfcMtaHiff 
h &apeHia **). 

б. HaKa3B (B03j[03KeHie, kjlk mosjcb). 9to Taicoe 
■ HBB^CTHOe OScTOHTejEBCTBO (ftitCTBie, OfiHSaHHOCTI.), BB 3aBHC0MOCTE 

otb EOToparo coBepniaroHiit aETB xoth h He cthehtb HacTymeme 
nocjr^cTBit yace B03HHKinaro 6e3B03Me3^naro aKTa, ho h a k a- 
3 hb ae tb ? BoeaaraeTB BHuomeHie btoto odcTOHTeaBCTBa Ha 
jmn;o, noayHHBHiee BHro&y hsb btoto aETa. Tbeb, HanpHMfcpB, 3 a- 
BtiaaTeaB HasHanaeTB nacJti^HHEa h B03xaraerB Ha Hero ycTpofi* 


*) Bespas^HHHo, npome^niee Ha h 6yflyn^e. 

**) flpeHHoaomeHie, k^kb caynaHHaa npHHa^reKHoeTB eete, jiamm 
iroaTOMy He npH3H&eTesr yaeHHMH. 
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ctbo 6H&dOTeEH, nocTaiiOBiiy naMHTHKKa h t. ir. TaKoS HaKasB, ms 
B03J0ateme caMB no ce6^ ho OEaatiBaeTB HHKaEoro imsHiH Ha 
ocym;ecTBjEeHie B03HHEmaro lopHjyiuecKaro aETa. IIoaTOMy, ecm 6u 
aacJi'fesHHKB ae beehojihmb B03JE0KeHia, to ohb He nepecTajtB 6u 
6HTB HaGJr^HHEOMB. 3aHHTepeCOBaHHBTMB JtHH,aMB M03KH0 3JHIHB Tpe- 
dosaTB otb Hero B&moJEHeHia ftairaaro B03JEoaceHia. TaEHMB o6pa~ 
30MB, B03Jl0aceHie pi3K0 OTMHaeTCH OTB yCJIOBia H cpona, CB Oj^HOft 
ctopohbi, h npesnojEO^eHia, cb spyroiL Hmchho, ecra ycaosie 
jiaeTB ooymecTBJEeHie lopB^meoKaro aKra comhhtcjebhbimb, cpOKB 
me OTraaAEiBaeTB ero ocymecTBneHie, to BOB-JEoaseme hhihb orpa- 
HHHHBaeTB ero ocyni;ecTBHMOCTi>. Ecm, npeftnaameme, 

KaKB He^opasBBBHieecH yeJEOBie, TaiQEe ^luraeTB lopH^HHecEif aKTB 
COMHHTejtBHHM.B BB OTO OCym;eeTBjieHiH, TO B03JE0HC6Hie, HaiEpOTHBBj 
He hm§otb 3TOro ^MctbIh *). Bo3JE(xaceHie cjr^yeTB, o^Haso, otm- 
naTB otb 0TEa3a (jieraTa), t. e. B03H0aceHiH Ha HacrfftHHEa TaEoro 
o6a3aTejri,cTBa ? EOTopoe coe^HHeHO gb npe^ocTaBjreHieMB EOMy-raOo 
HMJIHeGTBeHHOt BHrO^BI. PaBHHMB 06pa3OMB, B03JE0HeHie GJT&RYeT'h 
OTJiHnaTB h otb Ha3HaHemH scepTBOBaTeJreMB ran 3aBfan;aTejieMB 
HMyniiecTBB h EauHTajiOBB Ha EaEyjo-rado onpeftineHHylo itfutb (cp. 
ct. 986 t. X h. 1). Haiue sMcTBymmee 3aE0H0,a;aTe:o>CTB0 ne iobo- 
pHTB npHMO 0 BOBJEOHCemH. T&MB He MeH&e, Ha OCHOBaHiH GT. 1530 
T. X H. l: w ^OrOBapHBaiOIpHMCH CTOpOHaHB OCTaBMeTCH Ha BOJOO 
BEJoonaTB bb Ti,oroBopB no odoiosHOMy coraaciio h* ho hxb yoMOTpi- 
Hiro BcmdH ycJEOBm, 3aE0HaMB He hpothbhbih, eekb to; ycjtoBia o 
cpoEii, o njiaTesrik, o neycTOHEi, o o6esneHeHiaxB h TOMy no^ofi- 

HHH W ,-CJli^yeTB npH3HaTB B03M03KHBEMB BKJEiOHaTB BB JOpHgmeOKit 

aETB B03jro3Keme. Jiao bb tomb, hto ct. 1530 HM&eTB o6iu;ifi xa- 
paKTepB („BGHEia ycjiOBiH... h TO&iy nOftofiHBia"), cai^oBaTejiMo h 
Bosao^eme **). 

§ 7. He > u t 'feftcTBHTejfu>HOCTf> lopHA^^ecKaro aicra (ca^jikh). 

1 . Uod'h mdmucmeiimejhbnocmbio wpudmemaao a%ma 
(cdftjwu) GJirndyem^pasyumwib a) eeo neeosnunmeenie (ummooiG- 


*) IIoaTOMy ne npaBHjibHO pascMaTpHRaib B03Ji0Hceme, Ka kb' bhmb 
HpeAHOjiOKeHiH. 

**) BnpoqeMb, RaHHaH CTaiM HMBerb bb BH^y .norOBopB, a He 3a- 
BB^anie.—Upoexcrb bb ct. 1409 npano npe^ycMaTpHsaoTB BoaaomeHie. 
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wcmb) turn o) ymmmoMceuie eo3Humaaao emmet (ocnopiuiocmb, 
onpoeepDiGUMoemb ). 

\ * 

IIOBTOMy pa 3 .IH^aiOT' 3 » ^Ba.BH^l He^lilK'TBHTeXBHOeTn lOpHAH- 

aecKaro aKTa: hhhto^hocte h ochophmoctb, hot oupoBepamioeTB. 

а. Hhhtobzhoc-te beta fir^eT'B Tor^a ; Eor^a bete He tojibko 

lie HpOHBBO^HTE HHKMEHXE CBOHXE ropH^HHeCEXT'E nOC^iftCTBiii, T. 
e. He ‘ ocyiipeTBJiaeTca, ho ero h h&tb bobco be rpa;Kp;aHCKOME 
OdopOTi. Il 03 T 0 My HHHT 03 KHOCTB aKTa M 05 KH 0 CpaBKHTB CE pOjKfte- 
HieME pedeHKa MepTBHME. Hkhto^hocte aETa HM&eTE m^cto be 
t 4 xb .cxy'iaaxB, KGr,a;a He codxsofteHti cym;ecTBeHBi>Ta npRHa^xeaC' 
HOCTH, CE KOTOpBlMH BaKOHE CBHBHBaeTE BOSHHKHOBeHie 
aETa. HanpHM'fepB, npn 3 aBiin;amH, HecodxiofteHie Ha^xeacampH hhcb 
K eHHOH (|)OpMBI: 

б . OdnopHMocTB, 0 H onpoBepacHMOCTB aKTa, 6y,n;eTE Tor^a, 
HOTJI& aKTE B03HHEE H 6. M f yxce HPOH3BOAHTE CBOH HOCxii&CTBia, 
t. e. ocym;ecTBxaeTea ? ho ero ocyiu;ecTBHMOCTB mojsho ochophte, 
hxh onpoBeprHyTB cy^edHHME nopaffOMB. 9 to HMieTE m£cto be 
TixE cxyqasxE, Kor,a;a ne coCkio^eHBi cyin;ecTBeHHBi5i npHHa^ex&HO- 
cth HjpHftHHecKaro aETa, ce kohmh 3aEOHE coepsaen ero 
OCHOpHMOCTE. Haiip., npH OlHHfiE^ o6MaH&, npHHy3EJi;eHiH. * 

TaKHME odpaaoMB, 6 y,n;eTE xh He^’McTBHTexBHOCTE aKTa nepBO- 
HauajiiHoif (hhhtoskhoctb), me nocxi^yioiHeii: (ocnopHMOCTB), lopa- 
^HHecKifi aKTE Bee ace HegitcTBHTexeHE. 

2. BnpomM% nedmicmeumejibHocmb wpudmeenaso anma 
ne nopaemaem/h ezo ecezda so eceM'b codepmauiu. Bo3MQwma 
Hacrnmnaa nedmucmeumeMuocmb. 

Hmohho, eexa He,n; 4 tcTBHTexBHOCTB nopaj&aeTE TaKyio- nacTB 
coftepacania aETa ; KOTopas He paspymaeTB ero cyruecTBa. Be ct. 
1029 t. X a. 1 npHMO CKasaHo: „Ecxh be 3 aBiipaHiH ftony- 
iu;eHBi paenopaaceHia, 3 aEOHaME npo^HBHBia, to eia pacnopaacenia 
ryTB He,n;McTBHTexBHH; ho npn ceME Bci gpyria pacnopaxceiria, sa- 
KOHBME He IIpOTHBHHa, OCTaiOTCa BE CBOet CM§“. CeaaTEj BE pa 3 E- 
acHeHin ct. 1529 t, X a. 1 , npH 3 HaeTE aacTHOTyxo He^ttcTBHTexB- 
HOCTB BE OTHOHleHiH H irjyPHTE JOpHJpHCGKEtXE aKTOBE ( 73 / 717 , 
73 / 1172 , 76 / 342 ), oTHoca ee ke cym;ecTBy gixa ( 72 / 13 ). 

3* HedmiicmeumeJibnocmb wpudmecnaso anma , cjiy- 

nam eeo ocnopuMocmu, eosMomna, odnano , npu coojimdenm 
u3mcmna&o epona . 
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Thee, am ocnapuBaiiia lopHAmecRaro aKTa, eOBepmeiiHaro no 
npHHyiKAP'Hiio, TpeoyeToa coojno^eHie vto.iobih> u akbhocth, t, e. 
AecamiiTHaro cposa. ycTaaoBaenie cpoKOBE oiipoBep'/KHMOcTK iopH- 
AHHeCKHXE aKTOBE HM&eTE, EOHOHHO, CBOeii BjfjJTBK) TBepAOCTB 
rpa^aHCEaro oC>opoTa. IIoaTOMy, ce apoaycKOME cpona ocirapEBa- 
Hia HeAMcTBETejrLHaro aKTa, ohe CTaHOBHTCH A'^SctbhtojiTjHHMe, 

4. IlocjffifdcmeieMfy npmnauiH ned^uemeumeMHoemu'Wpu- 
dmecnaeo anma ffydem e 603cmaH06Jienie npeotcumo nojiomenm. 

Hm6hho, ran,o ms ran,a, coBepxiiHBiiiia iopHAHaecKii aKTE, 
CTaBSTca be to no.iOHceHie, be kskome ohh aaxoAMHCE &o 3aMio- 
neHia ero, noaeny h BoSBpaaiiaeycs KaappMy npHHaAJteacani,ee eny 
(70/982, 73^881, 73/1316, 74/719, 76/519, 78/85, 80/36, 90- ; 32). 
BnpoaeME, jehh,o hm4ote, .csepxE Toro, npaso HCKaiE B0BHarpaxiA f *- 
Hie sa spe^E h y6i>iTKH ote HcnomeHiH iopHAHaecEaro aKTa (70/66, 
70/885). 


§ 8. npe^CTaBHTeJIbCTBO. 

T. Honnmie u eudbi Ttpedemaeumeji'bemea. 

1 . lOpudmecKiu anm% nam eomu3%mseme be 

HfcAttXb ocyufecmejieHitt UMb eeoeii ejiacmu, ecmecmeeuuo nped - 
nojiazaemb , %mo UMenuo Qmo muo caMO eupaomemb ceow 
PQ/PWi a H? dpyeoe Jimyo sq neeo (npedcmammejib). 

Bmjio, oahoro, y*E(' bwhchoho bruho, uto i) wpHAfrimdH jnr- 
pa He MOPVTE ClUfH BM]m#KHTr» CBOK) BO.TK) (ffP HMtlOTE (‘OOCTIieHHOU 
AftecnoeooHOCTH, cm. § 5. I) h hto 2) ae Bcf> $H3HHecKiH Mija mo- 
ryTE TaKme caMH BtipaKaTb cboio bo.to (a£th } AyareBHO-do^BHEto, 

CM. § 5. I) H1H 3) XOTH OHH H BblpaHCHIOTE 9TY BOffi) CRMH, HO 
ce coraacia ApyraxE jrHn,E (naap., HecoBepaieHHOH'feTHie, HHOrAa h 
saMyacaia HceHiAHHK, cm. § 5.1). PaBHHME o6pa30ME, 6 hjio OTM^aeiro 
TaKKe, hto 4) |)H3HaecEia mn,a, xoth a MoryTE h3ehbmtb cboio 

BOJEK), HO, BCa^ACTBie $H3HHeCKHXE HGAOCTaTEOBE, HpHCtraiOTE 
ee BLipaTOHiio CBoeii bom apa nocpeACTB§ apjthxe jehae. Boi 
anna, KOToptra yaac-TByiOTE 3a ApyraxE be iophahhockome aart 
TaKE, hto hxe coocTBeHaaa' bom cxy-EHTE BHpa^eaieME bojih $py- 
thxe aan,E ? HasHBaioTca npeACTasHTe-aaMH, Hhhmh cJEOBaMH, 
upeACTaBHTejEB octb jehijo, jCOBepmaroiiiee lopaAHaecEit hkte am 
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jipyroro mh,r. OToio^a: a) npe^eTaBHTeM jjpMeHB BBipaEaTL co 6- 
cTBPHHyH) bojeh), a He bojih) npe^cTaBJEaeMaro.Unane ohb dy^eTB 
nepesaT^HKOMH bom, a ho npe^eTaBHTejieMB spyroro Mn;a. Hanp., 
^le^OBiKH, nocjEaHHBt nepe,n;aTi> bojoo apyroro JEHDta, He 6j&eT% 
npeflcTasHTeMMi, TaEB KaKH ohb HepeflaeTB bojek> nocMBHiaro, a 
He HSHHBMeTH cboh) bomb HanpoTHBB, oneKyHB BHpaacaeTB co6- 
cTBeHHyK) bojeto, K&KB, paBHtiMB o6pa30MB, h opraHH lopH.pHecKaro 
jEHpa hbbsbjeeeotb TaicaEe ecTecTBeHHO codcTBeHHy® bojeio. 6) Co6- 
CTBeHHyH) BOJTH) Upe^CTaBHTeJIH H6JEB3H HOHHMaTB BB TOMB CMHCfli, 
hto 9Ta bojih mojkptb 6bttb KaEan yro^HO. Boje 4 npe^cTaBHTeM 

06BIKHOBPHHO HJEH CftMB BaKOHB (BB OTHOBieHiH OneKyHOBB), HJTH 
caMB npe^cTa-BJiHeMBiS c t a b s t b n p e £ £ x bi (^OB'fepeHHHe), hjeh 
^ aace sth npe^iuiH cxaBSTCH rpa^aHCKHMB npaBonopEftKOMB (oay- 
Hcanpe bb Mara^ffaaxB, ,o;bophheh h ,a;p. mb; a), b) IIpeftCTaBHTejEH 
BBTpa^aioTB co6cTBeHHyio bojeh) bb Hpe^iaaxB, OHepneHHBixB shko- 
homb, Boaeio npe^cTaBjraeMaro h, BOo6m;e, rpasK^aHCEHMB npaB< >- 
nopH/pjOMB .npyrsxB mb,b; nosTOMy h ftMcTBie ropa^H- 

neoEaro aKTa coesHHaeTcn cBHMeneMB sthxb jehb.b. Otckh 
, a;a npeflCTaBHTeM, BLipama eoScTBeHHyio bojeio, ftitcTByiOTB otb 
HM eHH spyroro Mija, a He otb codcTBeraaro hmchh. r) IIoBToMy, 

CB JKHTetCKOf TOHKH 3pJiHiH, Ha npe^CTaBETeMH, BB T&XB CJIJ- 

aaaxB, EorRa ohh ^iftcTByiOTB 3a B03Harpa£c;a,eHie no nopyae- 
Hiio ftpyraxB $bh,b, moskho dmo 6u cmotp^tb Ka-EB Ha jrioftei, 
HaHHTETXB $JIH 3TOf T4 mB 60Xie, HTO bb COBpeMeHHOMB 

rpaac^aHCKOMB o6opoT r £ ^OB^peEHtie o6hkhob6hho HOjiynaioTB bos- 
Harpaac^eme. OftnaKO, dygeTB HenpaBMBHO chhtetb npe^CTa-BiiTejEeii 
HaeMHHMH jeioji.bmh: hxb siHTeJiBHOCTB BBipaacaoTca bb eoBepiueHiH 
K)pip;HTeCEHXB aKTOBB, KaKOBaH ftiHTeJEBHOCTB He BXO^HTB BB co- 
aepstame ftoroBopa Mmaro Hama. 

2 . Rmm% npedcmaeumejib ecmb jiwi\o *), nomopoe coeep- 
maem'h wpudmecKiu anmb om% umbhu npedcmaejisieMazo , eu- 
pawcaM coficmeeuHyM) eojm manuM'b oSpasoM^, %moou dn>ucmeie 
Topudunecnaso anma nenocpedcmeenno cmsuecuiocb cb nped- 
cmaejisieMUM r b . 


*) Bo3m:o^ho, KOHeHHO, h hBckojibko npeftCTaBHTeEefi, Hanp., hBckoub- 
ko oneKyHOBB nasHaneHo kb MasortTHeMy. 



- 39 


OTcro^a, Jipe^CTaBHTPjn> ec*Ti> KoHTparoHTB bb iopiotugckomb' 
RKtL Ilpe^CTaBMeMHfi:-—Henocpe^CTBeHHHfi Hocsrevifc t4xb npaBB 
h ofiasaHHocTefi, KOToptia bhtokriotb hbb cosepmoHixaro lopHftii- 
necKaro aura, bb kogmb ohb caMB hp yaacTBOBaJiB, kbkb KOHTpa- 
reHTB. CKaaaHHoe mo}kho BBipa3HTB bb $opMyjifc: 

ji — 11 j i 1 


Bb 9toh (popMyjife ^ 03Hiumm> o^Horo KOHTparPHxa (ecaa 
P^HB HftGTB O TOpPGKOll C^ijEKi), II —ilpP^CTaBHTPM JUTRa .l 1 H 
JI 1 —npe^cTaMaeMoe rasp, Majiaa nopra—OTHouiPHie JI h II, kskb 
KOHT pareHTOBB cftferra, 66jiB]iiaa nepTa—OTHomeme Jt h JP, kbkb 
C yfiBGKTOBB npaBB H OfiasaHHOCTet, BHTeKaiOIRHXB H3B ^aHHOH 
caijrni. Bb aTOft $opMyjri hg noKasaHH OTHOiuraia Measly H h ,P, 
mkb Meac^y npe^CTaBHTeJteMB h npescTaBMeMHMB, noTony hto 

9TH OTHOUTPHiff MOryTB CTpOHTECJI Ha 3aKOH&, ftOrOBOpji H B006lU,6 Ha 

rpaJK^aHCKOMTj npaBonopa.ps'L Cootb4tctbphho 9TOMy, hxb othohig- 
His caMH HO ce'64 fiynjTB caMOCTOHTeJEBHHMH H HesaBHCHMUMH OTB _ 
Hpe^cTaBHTeJEBCTBa. IIOBTOMy me npeftCTaB&TejiBCTBO Ha-ao cxporo 
OTMHaTL OTB ftOB'fepGHHOCTH, KftKB CftMOCTOHTeJEBHarO UpBBOBOrO OTHO- 
HieHiHj XOTH ^OBipGHHOCTB H MOiKGTB (Jim OCHOBaffleMB ^TH Hpe#- 

CTaBHTGJiBCTBa. 8 toh> pasJEHHia He npoBO^HTB Hanie npaso* 

3 . ffo cux% nop'h uMThJioeb e'b eudy npedcmaeumejibcmeo ne- 
oGxodwMoe, nomopoe uasueaemcH ma% t b nomoMy , mno iopudu - 
necmn Jiw^a t paeHo %a% r b mweyna3cmnux% cjiynasx'b (§ 8, L 1 .) 
u cfimmecnm eunyatcdawmcM. ucKyccmeeuno ujiu ecme- 

cmeeuno uMmmb npedcmaewmemu. 9mo ueooxoduMoe npedcma- 
ewmejibcmeo npommonoMsaemcs doopoeoMuoMy. 

XoJiroe BpeMH fituia cnopHa ^ohvcthmoctb 3 ;o 6 poBOJiBHaro npeji,- 

CTaBHTGJILCTBa. PHMJIHHe He C^HTaJIH B03M03KHLIMB, HTo 6 l>I O^HO 
jehd;o tojibko no meJi&nim ^yroro rapa coBepiinuio 3a Hero h 
OTB ero HMOHH lOpH^HHeCKifi aKTB Ta-KB, HT 06 bT lOpHSMeCK-iH HOCJlts- 
CTB 1 H HeHOCpeSCTBeHHO CBH3EIBHJIHCB CB npG^CTaBJIHeMHMT. JIHAOMB. 
OxcyTCTBie raKoro Hpe^eTaBHTejiBGTBa bb Phh% oSBHCHseTCH oxqacTH 
T^KB, HTO BB TO BpOMH GH^e HG 6 HJia BBipafiOTBHa M’fepKE cpe^HBO 

qejioB^Eaj npHMiHHxeJiBHo kb Koropot Morjia 6 bi oficys^aTBCH co6ctbgh- 
Haa BOJia Hpe^CTaBHTejiH bb OTHOmeHiH npe^CTaBMeMaro. Ho, rjiaBHHMB 
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o6pa3<>MT>, ho paaBnjiocx, B r i> PnM’fe ^otjpoBOJiBHoe npa^cTaBHTeiBCTBO 
noTOiiy, hto pHMMiie, rain ecTOOTBeHHBiXB npeacTaBmeaeft—pa- 
5 obb h no^BJtacTHHXt, He iiyapajnieE bb noMomu nocTopOHHHXB, 
nyjK^HXB pHMCHoii cpmb£ npe^eTaBHTejie-S. HairpoTHBB, bb coBpe- 
MPHHOMB rpaaa&HOKOMB OOOpOT r i HeodxO^HMOCTB BB ^OOpOBOHEHOMB 

npe^CTaBHTejiBCTB'fe hbctojibko BeaKEa, hto stoto po^a npescTasH- 
tgjeectbo nrpaeTB BH^aiomyTocH pojiE bt» rpaaiaaHCKOMB odopoiyh. 
IIoaTOMy HBiHi o^HapyaEHJEOCB, npaB^a xiOKa bb MTepaTypi, cTpeM- 
JieHie paBCMUTpHBaTL ^ofipoBOJiBHoe irpe^CTaBHTeJiBCTBO, coBepmae- 
MOe otb iiaiohh npeflCTaBHTeaffj a He npe^CTasjEHeMaro (npeft- 
CTaBHTPIBOTBO CKpBITOe, K0CB6HH0 e), KHKB 6U UpeftCTaBH- * 
T6JIBGTBOMB HBHHMB. JijEO BB TOMB, HTO H pHMJEHHG 3HajEH Tipe^CTaBH- 
TejEBGTBO CKpBITOe, HJIH KOCBeHHOG, BB (JjopM'fe ftOTOBOpa HOpyHeHlil 
(MaH^aTa). 9to bh&hhtb, hto oaho jihb;o nopyHa.no spyrOM.y coBep- 
HTHTB iOpH^HHeCKiH BKTB He TOJttKO HO C 0 6 CT B6IE0I BOJlii, 
HO H OTB CO6cTB0HHarO HM6HH, CB T%MB, H T 0 6 BE K) p H- 

SHxecEifl nocjii^cTBia bet a, bosehk nri h Henocpe^- 
gtbghho bb e r o je h h; 4, 6 h je h nepeHeeeHHt Ha JE H H, 0, 
ft a b in e e nopyqeHie, CjrkftOBaTeiEBHO, EOCBGHHoe npeftCTaBHTejiB- 
ctbo npe^nojraraeTB pa JopuftHTeGEHXB axTa, bm4cto OftHOro bb 
npe^CTaBHTejiBCTBB hbhomb, EOTOpoe HasHBaeTca Tarae n p a m h m b 
ni)esCTaBHTejn,cTBOMB. JIhu;o A Hopyamo Jinny B kjiihtb JEomaftB. 
Ecjih B HOEynaeTB ee otb CBOero hmbhh, to sfticB He SyfteTB 
HpHAlOrO npe^CTaBHTeJEBCTBa, TaKB kheb jihi^o A gctb hb tOjibko 
KOHT pareHTB, ho h cydBeKTB ftaHHaro npaBa. ^jih toto, hto6bi JEomaftB 
nepeimia eb jinny A, ftOJDKCHB hm^tb m£cto ftpyrot JopEftMecKifi: aETB, 
ycTyima jEOmaftn Jinny A co ctgpokh B. Ecjih He B HOEynaeTB 
JiOinaftB ftjiH jEHB;a A otb ero hmchh, to A npio6p4TaeTB JEomaftB 
HenocpeftCTBenuo otb npoftasija. 

TaEHMB 06pa30MB ? EOCBeHHOe npe^CTaBHTeJEBCTBO, BB OTJEHH1B 
otb upHMoro, mohcho BBipasuTB bb cjrtftyioiDieH $OpMJJEi: 

■n — 11 n — 11 .n 1 

9T0 3H3HHTB, HTO HMiK)TCH ftBa aETa: 1) MeSKftJ EOHTpareHTOMB H 
npe^CTaBHTBJieMB, npHneMB bb Jinni npefteTaBraeM gctb He to jib - 
eo EOHTparenTB, ho h cySBeETB npaBa; 2) Meffifty npeftCTasHTeneMB 
h npescTaBJEseMBiMB (JB-), HpsneMB npeftCTaBJuieMHt gctb EOHrpa- 
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tghtb h cyoBOKTB npasa tojebko bb stomal btopohe ain't. Bb sif^y 
jiojihoh pas p< ibhghhocth bthxb aKTOBT>, Toanie —HecBaaainiocTK 
KOHTpareHTa (JI) h npo^cTaB^rseMaro (JI 1 ), npasraBwo i>luo 6 r,i Ta- 

KOe OTHOmOHie H HO HaBHBBTB HpO^CTaBHTOJIBCTBOMB, XOTH OR, KO0- 
BeHHBIMB H CKpBITMMB. TclKOO OTHOHieHie 6CTI> Ha CftMOMB ftfcjrh 

rarnr, 3 o r o b o p % n o p y <x o h i h (pHMCKifi Maifflara) kohtph- 

reHTaain II h JI 1 . BttnoJEHPHie 9 Toro nopyxeHis s&omaoTDi in, 
coBepineHiH xopH^HHecKaro aKTaaimoMt II. Tim. He mgh£g, topmhhb: 
„KOCBeKHoe, c-KpHToe, noGpe^cTBOHHOe npe^eTaBHTeJiBCTBo" oOhkhoboh- 
ho npMaraeTCH kb ^oroBopy nopyaoHia; cosepmeHia iopM,n;B:HecKar<) aK r ra 
apyroro rau;a otb oo<5cTBeinraro hmohh.- —Emo aantyoHo bw- 
Hie, HTO BB COBpOMeHHOH MTOpUTypt CA&iaHa nenblTKa OnpUB r 'l,aTB 
nasBanie ^aimaro ;a,oroBopa Hpe^CTasHTejiBCTBOMB, ycTasoBHBT, bb 
H eMB xopn^H h e ckih OTHOuiema Henocpe.a.cTBeHHO bb jehh;% KOHTpa- 
reHTa h npejipTaBMeMaxo pjx^OMB cb Henocpe^CTBeHHBTMB xopn- 
HHSeC-KHMB OTHOineHiHMB MGSv^T EOHTpaTGHTOMB H npe^OTaBBTeJIPMB, 
HTO M05EH0 BBipaBHTB BB CXt^TIOII^eM (^OpMJJlt: 

Jl =g-—.n 1 

CaMaa SJxxiHHaa aepTa napa^y cb cposneii jioKUBMBaen,, hto bb 
KOCBGHHOMB npe^CTaBHTOJTBCTBt BOSHHKaiOTB pfftfOMB JOpHJHHPCEUI 

OTHOiiieHiH neapy KOHTpareHTaMH JI h II h steady JI n JI 1 , xoth 

npe^CTaBJuxeMBiI h He 6um KOHTparesTOMB bb qpjkx&b i>% JT ? K 

* 

caMaa c^ijraa 6HJia coBepxneHa He otb ero hmohh, a otb hmohh 
II. Tbkb ? MiojuEepB-8pi];6axB npe/maraeTB hojk>&hti> bb 
ocHOBy pa3JiHHiH npe^cTaBHTejiBCTBa KOCBeHHaro h npHMOru naMt- 
pesie CTOpOHB yCTaHOBHTB OTBtTCTBGHHOCTB Upe^CTHBKBKB 

^ofiaBOHHaro ^ojiKHHKa. Thmb, tj$ HMteTCH 9 to naMipemc, 6y,v*TB 
kocbghhog npe^cTaBHTejiBCTBO, v%k ero h^tb— npaaioe. IIpn 9 tomb, 

eCJIH Tpy^O yCTaHOBHTB HaKtpGHie. CTOpOHB, TO CJlt^VOTB upo^- 
nojiaraTB kocbgithoo npe^CT&BHTe jebctbo. OTcxo^a, CQBepiiieHie anra 
otb hmghh npe^CTaBraeMaro, kbkb xapaKTepHbit npnBHaKB 
HpescTaBmeaBcma npHMoro, HpHraTBit rocno^cTByiomHMB yuoirioMB, 
OTBepraeTCH hobhmb # ). 


*) ripOTHBB GTOFO yHeHiSE BHeKBSajICSI MlDJUep'B. 3a XfpaBHJIfaHUCTB 
ocHOBHoro xapaKTepa npeAaoHceHHofi pe$c^)HH: neprawe. htb (oh. 
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4. Goommmcmeenno 8umeu3S03feeHH0My,pa3MmaK)m6 eudu 
npedcmaeumejibcmea : a) neodxoduMoe u dofipoeoMUoe, 6) 66 co6- 
cmeeuHOM'b cmucm smoeo cjioea — np&Moe (uenocpedcmeenHoe) u 
ne 6% codcmeeunoMb cMucjm cjioea — c%pumoe (nocpedcmeeunoe, 
noceennoe) u e) saKonnoe ? dosoeopnoe u Mojmcuiwsoe , 86 3aeu- 
cuMocmu om6 / topudmecm30 ocnoecmiH , 66 cu./iy mmopaso jump 
eucmynaerm npedcmaeumejieM6. 

a. h 6. (cm. § 8, 2 h 3). 

b. ^mkohhhmb npe^CTaBHTPJiLCTBOMB 6yii;yTB, rjraBHMMB o6pa- 
somb, oneKa h nonenuTeJiBCTBO, KOroBcpBMMB—npe^cTaBiiTCMBCTBO 
no. nopyueHuo, moj™jihbhmb—^ npe£CTaBHTejrbCTBO 6e 3b yno.iHOMo- 
nk. HanpmiipB, coci^B ToproBipi npo^aoTB bpiijh cb Bosa xcrnisna, 
xotb o6b 9tomb ero ho npocMB yme^inii xobhhhb. CenaTB pas- 
BMaTpHBaeTB Tanoe nppgCTaBHTejrBCTBO no asaJioriH cb ftoroBopHHMB 
npescTaBHTejiBCTBOMB, npHpaBHHBasi nocji^^yiOH^ee o^oOpenie. 

OTBif X03HHHOMB KB erO Itpe^BapHTeJIBHOMy yilOJIHOMOHilO (79/141). 
IIpoeKTB rpajEg. yjioneeHk bbo^htb tskscb MOjmMBoe npejj,cTaBH- 
T6JEBCTBO H BB TfaB ejiyqaaxB, Kor,n,a npe^CTaBHTeJIB He TOJIBKO HB 

HM^eTB HOJiHOMonia, ho h BBmiejiB H3B npe^%JioBB nojTHOMoqis, eexH 
HocJi^OBajro jiotomb o^oSpe-Hie xosairaa <ct. 70). 

H. XIpedemamimeJi'bemGO m> pycenoM# wpaoth. 

I. ffrbucmeymu^ie 3cmouu no%mu ne codep3tcam6 nocma - 
noejiemu o do 6 poeojibu om 6 np$iM 0 M 6 npedemaeumejibcmem. 
Ta% 6 , npeofcde eceso , cmambsi 2826 m. X %, 1 , 86 noeu soeo- 
pumcH 066 uenosHeniu no doempennocmu , jiuuib dosojibuo sjiyxo 
npusnaem/b dannuU eud 6 npedctnasumejibcmea. 

„KaKB BO BCHKOii ^OBipeHHOCTH ^OBfcpHTeXB H3BHCHHeTB, HTO 
OHB BO BCeMB, HTO H0B4peHHH& nO ero J3;0BipeHH0CTH C^'LiaOTB, 
OMy CHOpHTB H HpOKOCJlOBHTB He 6yS0TB ? TO HOCeMy BCe C^JiaHHOe 
HOBipeHHKTMB Ha OCHOBaHiit T^aHHOt euj ^OBipeHHOCTH, XOTH OM 
TO too H KO Bpe^iy gOBipHTeJIS, OCTaeTCH BB CBOeft CHJli; HO npH 


BBcthhkb IIpaBa 1906 kh. I eTp. 414; TaMB sse Oo^i'Be nogpoOHo hshgtoho 
HOBoe yneHie Mio^niepa-SpHoasa). Hojeoe yreaie nepeBepxMBaeTB bbcb bq- 
apocB o npescxaBHTetffcCTBB; y^e no o^HOMy oTOMy oho aacjiyjKHBaeTB 
noasaro BHHMaHiH hhbhhiictobb. 
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cexiB noBipoHHHfli 06mm b ne bbixo^htb hbb iipe^iuioB^ ^OBipeH- 

HOCTH, H BT> npaBi UpOHBBOftHTB TOKMO TO, TOO eM y HO TOTHOMy 

coftepasaHiio ohoh ^obbojegho" (ct. 2326, ep. 2307 t. X h. 1). Bt. 
TOOH CTaTBt OTCyTCTBj6TT> yKftSaHie Ha CU-MBlt rJiaBHbXM HpH3HaKT» 

ji;o6poBOJiBHaro npsMoro npe^cTasHTeJEtCTBa, na to, too aKTB cosep- 

IiiaeTCH OTT> HMeHH ftOB^pHTeM, nOBOMY JEOp^HHeCKiH HOCfl&£CTBUI 
H 0XIO Cp 6$ C TB GHH 0 BOBHHKaiOTT BT. MH± ^OBipHTOJIH. OftHaKO, CO- 
rjiacHo GGHaTCKOt iipaETHK'fe, ^odpoBOJiBHoe npHMoe npe^CTasHTeJEB- 
CTBO HBJEHeTCa OCHOBHHMT. HHCTHTyTOMB HaiHerO ftMCTBySHHOTO npaBa 
(67/107, 70/800, 70/1039, 75/273 h ap.). 

2. Eu{e Menme mookmo omudmm onpedn>seHHHX% ynaaa- 
uiu uaweao sanonodamesbcmea no mcmnoMy, no eaotcuoMy 
eonpooy 08% omerbrncmeennoemu npedcmaeumejifi u npedcmae - 
jimMazo sa yMUces'b u nedpeotcHocmb , act noponu eojiu u m . d. 

IIpaB^a, ct. 2293 tobophtt., too ^OB^pHTeJiH Moryra nopy- 
na-TB eoBepmeme lopasHqecKHXB aKTOBB, ^Kor^a ho eocTOHHiio cbo- 
mj ohh MoryTT* BCTynaTB bt> aorosopH, koh Moryra Ohtb no sa- 
Eony eoBepmaeMBi 6e bt> arnHaro hxt, npHcyTCTBin". Bto osHanaeTT., 
too ftOBipHTera aojisckh oda&aaTi. npaBoenoeodHOCTLio h ftieenocod- 
HOCTBK), Ta.KT» KHKB, eCJEH OHH HO HMfoOTT, nepBOH, TO HXT> nOB&peH- 
HBie ho MoryTB npiodp'fecTH hmb npaBT, eera He hm±h}tt> BTOpofi, to hg 
M oryTT* BHftaTB ^OBiperaocTH npiofipiTeHia bthxt. npaBT>. Bip- 
ho TaK^ce, too ct. 2294 t. X 4. 1 TpedyeTT> otb noB^peHHBixt 
tojibko ^iecnocodHOCTH, a He npaBOcnocodHOCTH, kt> npiodpfereHiio 
T'fexB npaBB, KOTopBTH B03HHKaK)TT> bt> pesyjiBTaT'fe cosepmemaro HMH 
xopHSanecKaro arcra. Ho nee oto He p&maeTT, B&nnenocTaBJEeHHaro 
Bonpoca. UpHXO^HTCH, nOSTOMy, npHBHaTB, TOO ^MCTBHTeJIBHOCTB 
aKTa H OTBiTCTB6HHOCTB Hpe$CTHBHTexS 3H yMHCOTO., HefipeSZHOCTB, 
nopoKH booth ycTanaB-asBaiOTCH y nacT, Ha ochob& ooiparo npaBHJia 
o nopoKaxT, bom h otb^tctbchhocth npe^CTaBHTejia, KaKT. k o h t p- 
areHTa bt> BaramaeMOMT. hmt> aKrf>.—9 to npasraonpHBHaeTB h 
npoeKTB BT» nepBOH nOOEOBHHt CT. 71, HO BO BTOpoS 6H HOHOBHHi 

ohb ^aeTB HCKsjEoqeHie: „Ecm ace HOBipeHHHi cOBepnmaB c^toy 

corjiacso ynaBaHiiiMB aoBipmejra, to ^OBipHTeat He bt. npaBi 

CCHXaTBCH Ha HeH8B%CTHOCTB nOB'fepeHHOMy TaKHXT. 06CT0HTejII,eTBB 7 
KOTOpHH 6MH HBBiCTHH XHHHO GMy, ^OBipHTeJEK), H KOTQpHH OHT* 
HMfalT, B03M03KH0CTB COOfimHTB CBOeMy nOBipeHHOMy (H, 2 CT* 71)“. 
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8to 3HaWLB, too ecjoi HOBipeHHHfl eoBepuniTB aim, Hes&iicTBii- 
TGJlBHHlt BB CHJiy, Hanp., COOCXBeHHOt 01HHOKH, TO TaKOft aKT.B 6y- 
geTB sMCTBHTeJieHB, pa3B XlOBt P GHHBIM StilCTBOBaSB BT> 3T0MB 
Gjzyqa r i corjiacHO yKaaam.HMB ^OB'ftpHTOJra (op. ITpoeKTB, ot. 66). 

5. Hamuei$% cjmdyem r b 3(ummumb , wo npedcmaeu - 
mejibcmeo ueeo3M03fcno e*b mauuxo wpudmecKux'b anmaxo, 
npu coeepmeniu nomopux'b mpedyemcn natuuM'h 3anouo3i o 
jimnoe ynacmie cmoponu ujiu cmopom . 

Tairie lopn^HHeeKie ekth: saBimjame (ctt. 1036 1 h 1046 t. 
X h. 1), 6paKT» (ct. 31 t. X h. 1), y3aE0Heme ^ixet (ct. 1460 1 
ycT. rp. cya,.) h h4k. sp. 


rjIDBa IV. FpaH{JIOHCKO-npaBOBtI8 HO0MH. 

§ 9. lloH^Tie o rpaHf^aHCKO-npaBOBOH HopM'fe. 

1. TpawedaucKQ-npaeoeusi hopmu cymb npmujia , cosjiacno 
nomopuM'o na'cmncm ejiamib Jimdeu man-'h ujiu uume nonnpem - 
ho pampedmjwemm u ocyiu^ecmejmemcji spawedcmcnoM'b 
odufecmem (§ 2, 1). 

8th npaBHJta iiphboshtch bb ncirojiKeHie hjih nyTeMB 1) xt&- 

CTBia Toro jassfy KOTopoe hvHgtb BJiacTB (npasoaiOHie), hjth njTeMB 

2) ^HCTBIH TaKOrO KOTOpOG HG HM&GTB Ha TO BJiaGTH (npa- 

BOMOHia). Hapymas npaBa spyrnxB mpB, 3to jehh;o npoH3BOSHTB 
HSMineHie bb pacnpesiuieiriH eyfiBGKTHBHHXB npaBB. Hjih, HaKo- 
hgd;b,— TaKHMB oSpasoMB, 3) hto iiomhmo sMctbih jihhb, kbkb npa- 

BOMOHHHXB, THKB H HBnpaBOMOHHBIXB, ^HCTByOTB y HCG CaMa HO 
cefrfe rpaas^anGKO-npaBOBaa HopMa. Bb nepBOMB cjiynai &McTBie 
HpaBOMOanaro JiHii;a h rpaJEsaKCKO-npaBOBaa Hopjaa nposBJiaiOTB ce6s 
bt» corjiaciH ii^pyrB C7B Spy bomb— 10 pH^H^scsifi aKTT» (§ 5); 
BO BTOpOMB—CTOHTB SPyTB CT, ftpyrOMB BB npOTHBOp'feHIH—H p a- 
BOnapymeHie (§ 10). Bb tpgtbgmb cjiynat rpamsancKO-npaBO- 
BaH HopMa coBepineHHO He cBssasa cb ^SctbIomh jnma—c o 6 u t i e 
(§ 11). Bb cyipnocTH, bo bc4xb TpexB yKa.3aHHKXB cjiynaHXB bb 
ocHOB'fe pacnpeftfaiemH h ocymecTBJteHia nacTHoft bjiscth jehh;b jie- 
J&HTB, EOH6HHO, rpaJESaHCKO-npaBOBaH HopMa. Ho BB IiepBHXB SByXB 
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erTynanxB ftaa ea npomieHin HeoSxojHMH ^tiTCTBni bb no- 

cvifaHeMB ohh ire HeooxoAHMH. ^McTBifl aima, noaTOMj*, mmiBiuoTca 

IipaBHJItHO JDpspqpCKHMH, T. 0. TUKHMH, KOTOpHfi Ilpe-UfOJia- 
TiXiOTh CBOK) COrxaCOBaHHOCTB ran npoTHsopime CB rpaiKftaHCKO- 
npasOBoS nopMofi h BHSHBaiOTB T-feaiB chmhmb lopH^HqerKijE nocji'fca- 
eTBia. lOpB^H^ecKoe ^teeTBie MB,a, coraacyromeeca cb rpaas^HOKO- 

npaBOBOH HOpMOt, HBJIOHieHO BBIBie (§ 5); STO—ropHftHHBCEifi 
a k t b. lOpn^H^ecKoe je© sMc-me, He coraacyronjeeca cb rpa^aHCKO- 
iipaBOBOH HopMOiij—np a b o h ap yin e h i e, HBJiaraeTca bb cxJ^yio- 
jii;eMB naparpaiJ'L 


10. IlpaBOHapymeHle. 

1 . IIod% imeneMb npaeouapyrneuin 'cjimdyem'h paay^mmb 
mpuduHQonoe dmucmeie, ue cotjiacy'iou^eecH cb spmfcdaucno- 
npaeoeoii uopMou , m. e . dT&ucmeie nedosmsennoe. 

Bra HecorjEacosa-HHOCTB CKaBusaeTca bb tomb, hto rano 3,4 h- 
<*TByeTB BonpeKH HopM'fe, Hapymaa cy6 bgkthbhhh npasa spyrHXB 
jihb;b. rpaa^aHCKO-iipaBOBan Hopna, jieacajn;aa bb ochob 4 Bcero rpa- 
TK^ancKaro npaBonopn^Ka, He mojkgtb, pa3yMieTcn, mhphtbch cb oh 
H enpHSHanieMB t4mb ra ^pyrHMB. oth,omb. OHa 0 Tpm*aeTB neeo- 
rjtacyioii];eecH cb Heir ^McTBie rana h yKaBiisaeTB choco6b bob- 
CTaHOBJEeHiH HapyHieHHBtXB. CydBeKTHBHBIXB lipaBB. IIOBTOMy odpax- 
m& cTopoHa npaBOHapymeHitf h * dy^GTB musfnxm HapyineHHHXB 
npanB anna. Tskhmb odpasoMB, gcjih ropnanaeciaH aKTB ecTB no- 
jEOHCHTeJEBHbe BOSj^ScTBie na eej>epy nacTnoi BJiacTH mv$> rpM^aH- 
eKaro odnjecTBa, leaKB Hexo^Hxu;ee otb eaMHXB up a bom ohhhxb mix% } 
to npaBOHapymeHie Sy^eTB OTpnpaTexBHHMB BOB^ficTBieMB Ha 
^aniryio efepy, naKB ncxoftanpee otb «ip>, na to h© ynpaBOMonen- 

HHXB. 

2. Gyiyecmeennun npuuadjiemnocinu npaeonapymenm, 
ncffib dfaucmeitt, necosMcymi^aeocsi c% spamdamno-npaeoeoU 
uopMou, 5ydym% noamoMy : a) napytmnie eyS'henmuenaso npaea 
u 6) uecosjiacoeaHHocmb dnucmein cb zpamdaueno-npaeoeoU 
uopMou , m. e . eso nedo360JienHocmb . 

a. Hapymeme cy6 b eKTHBHaro npaBa npeanoaaraeTB najira- 
hoctb npaBa y Jinna. IIoaTOMy TaMB ? h4tb cydBeKTHBHaro npaBa, 
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He 6yn;eTx at HpaBOHapyiireHin. CiropHO, ojpheo, CHi^yexx &h 
bh^tb be. HapyuieHin eyfiBeKTHBHaro npaBa npuHHHeHie Myiqe- 
cTBeHHaro Bpega mh ace up hhhm ae tch bo BHHMaHie Taitace npHra- 
HOHie Bpe^a HpaBGTBeHHaro. Cnopx btotx cbo^htch be. eyiipiocTH 
ex gpyroH ochobhoS npoSjieM'fe: gctx in rpaac^ancKoe npaBO cobo- 
KynHOCTB ropupraecKHX'b nopMx, peryjispyioipHX'B tojibko msjJBfi' 
CTBeHHHJi OTHOineHiH rpaJK^aHx, hjih me h ^pyrin HacratiH hxx otho- 
ineHiH (§ 2. 2). Ti, kto cmotphtx Ha rpaac^aHCKoe npaBO be, o6x- 
gkthbhomx cMHcai, Kaicx Ha peryjmpOBaHie qaeTBXixx OTHOnieHit 
rpasKftaHx, He MoryTX He npHBHaxB, hto h npuraHeHie BpaBCTBes- 
Haro Bpesa MoaceTx 6 htb TaKace npaBOHapyiHGHieMx. Btotx ho- 
ejii&Hii BBrjiH^E, naxoftHTE, ee6fe bcg 6ojn>nie 3aiB,HTHHEOBx be, HayEfc 

H HpOBO^HTCH BE, HGpe^OBOME, GOBp6M6HH0MX SaKOHO^aTGJIBCTB'fe *). 

6. HecorxacoBaHHOCTB ex rpajE^aHCKO-npaBOBOl nopMOt npe^no- 
aarae-Tx He^OBBOJieHHOCTB ftfeacTBia. OHai BMpasEaeTcn: 1) be, sanpe- 
meHHOCTH gMCTBiH H 2) BX yMBIIHJFGHHOHX MH HGOCTOpOSKHOMX He- 
npHBHaniH aToro sanpemenia. 1) IIo3T0M:y hg‘ 6yn,GTX hg^obbojigh- 
hocth ^McteIs Tanx, vjsjk rpaacftaHCKO-npaBOBaa HopMa RonyeKaeTx 
Hapymeme npaBX aEn;a, Hanp., npn B3XiCKaHiH no HCHOJEHHTGJiXHOMy 
jiHCTy. PaBHBiME, o6pa30Mx, ne dyfteTX hg^obbojighhocth aificTBia 
H THMX, H’feT'B 2) HH yMBFimtGHHOGTH, HH HeOGTOpOJEHOCTH:. Ta 
h i^pyraa Tpe6yeTca ipH HpaBOHapymeHia noTOMy, eto ^McTBie 
ran;a be, npaB-fe gctb a k t x -ero bojih. IIoaTOMy, ex tohkh 
3piHiH npaBa Tanoe aiftcTBie, be, eqtopomx He dy^eTE, oOnapyaceHO 

HH yMMCJia, HH HGOGTOpOaCHOCTH, He MOiKGTE* ()BITX HH3BaHO ftfcfi- 
CTBieafE,, a cjiyqaeMx. T4 mx hg MeHie, be, Hayri ciropHQ ftaHHoe 
nonoHceme. HtaOTOpHe yneHHe CHHTaiOTx npaBOHapymeHieMx bch- 
kog ^tcTBie XHn;a, 6y#GTx jeh oho yMHinjEeHHHME., hgoctopojehhmx 
HJEH CJiyqaSHHME., eCJIH TOSBKO B03M05KH0 yCTaHOBHTL OTHOHIGHie 
Meatfty sthmx ;a;MeTBieMx h hphehhghhhme, hmx Bpe^OMX, KaKX 

OTHOHIGHie HpHHHHBI EE, CX^CTBlE), EOpOHG ? SOEa3aTB UpHHHHHyK) 
CBH3B. IIoBTOMy egjiob'£ke, ? ynaBHiit bx o6mx>poke» bx ivtarasHH^ co 
CTeMHHHOf noeyapt h paBdHBinil xaKX nacTB en iipn cbogmx na- 


*) B* B. IlacceEx, HeHMyiaecTBeH^KS HHxepecx bx o0H3aTe3ii»cTBX, 
lOpBeBi,. 1894; nexpajSHixKiS, BosMXiqeHie HGHMyiaeGTBeHHaro spena ex 
TOHEH Bptaia coqiajEBHoa houhxhkh (IIpaBO, 1900, 11, 12, 13 h 16). 

Cm. Taicme coOTfiXTCTsyioiaia MXCTa odmerepMaHCEaro yjioateHis. 
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V 


Sonin, 6y sbtt, OTBinaTB 3a pa36nTyio nocysy, eera sasee 6yg;eTT> 
S0Ka3aH0, "a to ero naseHie ho 6bijio bhsbsiho yMBicjiOMT, hot ho- 
ocTOposKHOGTi»K)j a GJiy'iaflHHMT, naseHieMT,. 

3. Harne dmUcmeywiqee 3a%ouodameMcmeo cMompum% net 
npaeouapymenie , %cwi> ua manoe dmuemeie, nomopoe , fiydynu 
Hedo380JieunuM‘b, npednojimacmm npmuneuie epeda u ydum- 
% 08 ~o KOMy-su6o „di&BHieM'b ujw ynyu^euieMm, xomsi Su cie 
dmsmie uJm ynyu^euie u ne cocmaejifum nu npecmyn&eHi v % hu 
npocmyn%a“ (cm. 684 m. X h. 1 ). 

Kt> eoHcajEiHiio, HaniT> saKOHT, He roBopHTB hcho, pasyMikeTi, 
jih oht> no^T> ^HHieM'B hjih ynyinemeMT, tojibeo yMBmmeHHOe h 
H eooTopoamoe sifieTsie hh h ejiynaHHoe. IIpaBsa, bt> spyroft 
CTaTBi spaMO nocTaHOBJieHo: „EaKT> no o6m;eMy 3aKOHy hhkto ho 
MO iEeTT* 6 bitb 6eBB cysa othiohb npaBT,, mj npHHasjimaisHXE, to 
BCHK ifi yiu;ep6T» bt, HMyn^ecTBi h npHHHHBHH&ie KOMy-rafio Bpest, 
HIH y6HTKH CT> O^OH GTOpOHBI HBJiaraiOTT, o6H3aHHOGTB $OCTEB JESTI,, 
a ct> spyrot npoH3B()AaTT> npaBO TpeSoBaTB B03HarpaH^eHla“ (ct. 
574 t. X a. 1). KasajiocB 6u, noaTOMy, hto pa3T> sought, 6htb 
B 03Harpa3K3;effB b c a k i fi ym;epf)T>, to, cjii&OBaTGOTHO, h BpesT>, 
cjiyaalHO npHHHHeHHHH oshhmb jihpomt, spyroMy. Ho ct, 684 
jsfi,BTb ocHOBaKie npesirojio3EHTi> ; hto host, sinnie^T, hjih ynyipo- 
HieMB H6JEB3H pa3yMiTL cjiynatHaro skneTBia: ofeaHT, 

B03Haij)a3,HTB sa spe^pB h j6bitkh ? npHHHHeHHHe' KOMy-JiH6o ero 
hjih ynyiu;eHieMT>, xoth 6h cie $&HHie mi ynyiqeHie h 
eg cocTaBJiHJEH hh npeeTymemH, hh npocTyirKa, eera tootko 6y- 
SPtt> ^OKasaHO, hto oht> ne 6 hjit> npHHy^neHB ktb TOMy„„ creae- 
H i 6 M B T a EH X T> ofiCTOHTeJIBCTBB, KOTOpHXT, OEi HP 
MOTB. UpeftOTBpaTHTB (ct. 684 T, X 4. 1). OsHaKO, 3£&Cf» 
HMieTCH bt> Busy ogo6hI, KBa^H$Hn;HpoBaBHHi e^yaa! (t. Ha3. 
HeonpespjEHMaa cua). Ha ocHOBaniH 9TOro HCKjnoTeHia—ocso6o^a;e- 

H in OTT> OTBiTCTBeHHOGTH 3a EB HJIH HIT; Hp OB cl H IT .BI ft C.iyaaH, MOX-CHO Hpe^' 

nojioffiHTB, hto HaiHT> saEOHT, cHHTaeTB ^iiCTBie npocTo cjij^Moe 
(npocTof cxynat) HpaBOHapyniemeMB. 

Bt, npOTHBOHOJEOSKHOCTB 9T0My JIOrHTeCKOMJ BUBO,a;y CGHaTH, 
BT, CB06MT, TOJIKOBaniH CT. 684, HpH3HaeTT>, 4T0 XH 40 , HpHTHHHB- 
mee y6HTOKT, c^ynafino, a He BCJiis^Bie HetfpeaaocxH mm ho- 
OCTOpOSHOCTH, He HO^JieSCHTB OTB'feTCTBeHHOCTH HO CT. 684 (74/84), 
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Kponi eaynaeBB, Kor^a iifcpa h cxeneHB otb^tctbphhocth tohko 
onpe;ifejieHH ;a,oroBopoiviB (72/422 ).—Rb co^ajtiHiio, name saKOHO^a- 
TejrBcTBO He gaexB HCHaro OTBiTa h no gpyroMy cyHjec-TBPHHOMy 
nyHKxy: npe^ojiaraeTB jeh iipaBOHapyinenie npmHHenie HMyipeeT- 
BeHHaro Bpe^a, hjih TaiwKe h iieiiMyipeeTBeHHaro? IIobh^hmomv, iio 
H ameMy npaBy bobmox;hq HapymeHie xaKHXB HeHMyipeeTBeHHHXB. 
npaBB, KOTOpLis o6e3neneHi.T HeycTOHKofi (ct. 1554 t. X h. 1) h.ih, 
BO BCHKOMB CJiyHai, yrOJLOBHBIME SBKOHOMB. PaSMCHffH CMHCJTB CT. 
1585, h ceHaTB- CKJiOHeHB ^ymaTB, hto mihb Ta HeycTOHKa He 
uo^esKHTH HcnoxHeniio, Koxopan ycjEOBaena 3a ^itcTBie, „kohmb 
coBepmHBinifi ero HHKaKOfi CBoet HMyipecxBeHHOH KOHxpa- 

reHTOMx. o6n3aHHOcxH h HintaKoro eroHHTepeca He Hapy- 
niaexx." (03/83). IIosTOMy bx> tomb ace caMOMB pasBHCHeHiH (03/83), 
ceHaTB roBopHTB, tto ecjm obi: hckb onpaB^HBaxcn o6e3neneHieMB 
„HpaBcxBeHHaro HHxepeca“, xo cy^y ^ojekho 6htb oobhcboho, bb 
yeMB axoxB HHxepecB aipxioHaBea;, jj;a6H cyn,B hm&jeb bosmoschoctb 
oh^hetb 3aKOHHOcxB ero mrepeca. 


§ 11. Co6blTi# H, BT> MHCTHOCTH, BpeM#. 

1. B% m%x f b c&y%asix'b, %oeda epawcdamm-npaeoeasi nop- 
mcz npou3&odum% u3M%ueuie 83> pacnpednjieniu u ocyiqecmejie- 
niu nacmnou ejiacmu &uyft> uemeucuMO om-’h ux% dmuemeiU ,— 
30 ecmx'b smux'h cjiynanx%, cb monnu spmniH epawcdancnaso 
npaea , 6ydym% UMmmb Mmmo cofiumiti. 

He3aBHCHMOCTB rpa^aHCKO-npaBOBOH HOpMM OTB ^-fetCTBit 
jiHn;a cJii^yeTB noHHMaxB bb tomb cm&icje%, hto ona BJrinexB Ha 
npaBonopn^OKB He nyTeMB lopHftMeeEHXB hktobb h npaBOHapyHienii, 
a HOCpe^CTBOMB KaKHXB-JIHdo HHBIXB cjmKTOBB, IIpH TOMB OTH cJ)aETH 
MoryxB B03HHEaTB bb mmym 6e3B Bcmaro ynacyin bb tomb jnoseft 
me h npn hxb ynacTin. Ho bb otomb nocxi^HeMB cjiynai 
ynacTie Jiio^eS HHEOr^a hg jmOjkotb cEa3MBaTBCH bb H>pHjpraecEHXB 
aKTaxB hjih HpaBOHapynieHiHXB, a oSnapyKHsaeTCH jihihb bb Ea- 
KHXB-JIH 60 HHBIXB HeJIOBfcteCKBXB ^McXBiSXB. IIOSTOMy kb co 6 m- 
tIhmb coE-fe^yeTB OTHecxs; 1) cJiynaf (§ 11. 3), 2) CMepxB (§ 3. III. 1), 
3) poas^eHie (§ 3. II. 1) h Mnorie spyrie $aKTH. Cpe^H othxb 
(J aETOBB saacHoe m4cto 3 aHHMaeTB b p e m a. 
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2. Hcmeneuie epeMeuu oedema ujiu a) eosmmnoeeuiAo 
npm% {npio5pn>mamejibnash daenocmb ), ujiu o) %% npenpau^mm 
3au$umu npae'h nymeM^b ucna (ucnoean daenocmb). 

а. Ilpiodpmnamejibnan , ujmeeMcnan daenocmb , naeueaeMasi 
mano-toe daenocmbio ejiadtmin, ecmb cnoco6~b npiodpmmemn npa - 
ea codcmeenuocmu jiuMjOM'b, nomopoe npoejiad%Jio nymcou deuomu - 
mouujiu uedeuofcuMoU eeiifow, %a%% ceoew coocmeenuo r to,e% f Me%e- 
uie onpedmjienuaso cpona *). „Chokohho© ? 6©3chopho© h HenpepHB- 
Hoe BJia^Hie b'b be^ co6ctb©hhocte, nocTaHOBJEHeTB ct. 533 t. 
X e. 1, np©Bpam,a©TCH sb irpaso oo6ctb©hhocte 5 Koraa oho npo- 
ftOMHTCfl B'B TeneHie J CTaHOBJI©HHOH 3aK0H0MB ftaBHOCTE w . Ilpa 
9T0MB, „o6lftig CpOE/B 3©MCK0ft ftaSHOCTE KaKB B’B H©ftBEJfSEMHX'B, 
THEB E B'B ftBEHEEMBirB HMyiH,©CTBaXB HOJEara©TCH fteCHTEJliTHlE" 
(ct. 565 t. X h. 1). IIpioSpiTaTeJiBHOH ftasHOCTE npoTHBOnojiaraeTCH 
noTepa npasa co6ctb©hhocth toto jrEn,a ? hb© B-aaftime npio6p , feT©HO 
ftpyrHMB jeehomb no ftasHOCTE. T. o6p., b'b ftaHHOMB c-aynafe, Bp©MH 
sefteTB kb HBM'feHOHiio cySBeKTEBHHXB npasB. Canoe nee BJEaftim© 

XOTH E ©CTB ftMCTBi© JlHH;a, OftHaKO H© Tpe6y©TCH, eto6h 9TO ft&t- 
CTBie 6 bueo lopHftEHecEHM'B aETOMB mh npaBOHapymeHieM'B. 06- 
jiacTB npHMiHeHi.3 npio6pferaTe:aBHot ftaBHocTH BecBMa orpaHEHesa. 
HocpeftcTBOMB ea mossho npi©6p , fccTE jeehib npaso eo6eTB©HHOCTH H 
cepBHTyxH (cm. 6 o.rke hoji;po6ho § 24. Ill 3). 

б . Ecnoeasi daenocmb ecmb , uanpomue% npe%pau\mie 
eau\umu npaea nymejwb ucna, ecji%dcmeie eso nenpedwe- 
jienisi e% menenie * yemanoesennaso eaKonoMrb epeMenu . „Hckh 

THKB 3E©, KaKB H TEE^H, OrpaHEHEBaKJTCH o 6 m©K) 3©MCE0B> fteCHTH- 
Jl4TH©I0 ftaBHOOTlK). KtO B'B T©H©Hi© OHOt HCKa H© HpeftBHBEJEB, 
HJEH, npe^'BHBHB'B, XOSKfteHiH no OHOMy B'B HpECyTCTBOHHBlSB M&- 
CTaSB H© EM'fcjE'B, TOTB T©pH©TB CB06 EpaBO" (CT. 694 T. X H. 1). 
BflpOHGMB, EpOM^fe 3 ;© C^THI^THSTO CpOSS, H3B&CTHH J HHCB 
h M©H^e npo^OMHTejEBHH© ©poke: 1) TpexjrfeTHit — ho 
HCEaMB o6b ym©p 6 aXB H y6HTKa5B J EIpHHHHeilHHXB B'B HeftBEECH- 
&OMB HMymeOTBi B'B ry 6 ©pHiiIXB 41©pHHTOBCEOfi E IIOMaBCEOfi 

(iipHJE. eb ct. 694 h. 7), a p&BHO ho HCEaMB o BHEynfc npo^aH- 


*) 0 npiofipBxeHiH no ^aBHOCTH cepBHxyTOB'B cm. § 24 


4 
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Bare po^OBoro HMyin,ecTBa (ct. 1368 t.X?. 1), 2) HByxjiiTHii 
— /cm Bc&0B*b 06% yHHHTOSKeniH Epinocra: EymeS (ct. 1524 t. X 
*i. 1) h aasHoI (74/877, 90/9, 03/64), a Tame pa hckobt. o 
npnauaHiH 3aBtmaniB He/vlicTBHTexBHEiM'L h bc^xb sooOme 
cnopoB'L npoTHB'B sasimaHift (ct. 1066 12 ), 3) —jyia 

hckobt. o upHBHamH BHidpaxHOCTH pe6eHKa (ct. 1850 y C T. rp. cya;.) 
H rO^HTHHi 3K0 ftSH HCEOBT. 0 B03Harpak/i;eBiH 3a Bpe^-B H ydfilTEH, 
Bc/rtftCTBie CMepTH huh noBpeameHia b% 3,a,opoBi>e, npe^'BBBaaeMHX’B 
et» BJia.n.toBBaMB ^ealmHO-xopoiKHBix'b h napoxojiiHHX'L npe^upisTit 
(ct. 683 n. 7 t. X h. 1). HanporaBT., 6oaie npo^OJiscHTeatHHe 
cpuEH, h4mt. cpoKT, ^ecaTHJEBTHii, no HameMy npaBy He ^onycKaiOTCH. 
Pbbhmm'b ,Q.6pa30MB, name npaso He paspimaerB hh yuMHHTB, hh 
coupamaTb cpoEH ho cooaciro cTopont *). 

"Mro KacaeTCH ofiaacTH npsMiHeiia hckoboh a a b- 

HOCTH, TO OHa, BT> TipOTHBOHOaOJEHOCTb HpioOp&TaTe-JIbBOH XaB- 
HOCTH, IHHpOKO HpHM'fiHHeTCH BT> rpaHC^aHCKOMB n p a B KaB- 
hocth He H O^JEeazaTB Miub &ckh: 1) ofrb hm$h]hxt> 3anoB&;n;- 
HKIXB (CT. 564 T. X T- 1), O ^BOpBOBMXB HMyUjeCTBaXT.,- HMeHyeMHXB 
I^cy^apeBHMH (ct. 562 1 t. X t. l), t. e. 3th HMymecTBa se rtoji;- 
sexcaTT, npioop^TaTejiBHot ^aBHocTH, **) 2) hceh B^oBn.a ran bb,obh, 
TaK*L h nac^^HHKOBTj hxb o6t. yKa3Hoi HacTH H3B HMymecTsa 
yMepmaro cynpyra, ecra ToxbEO npoctda o BHftfcufc nonasa npn 
JKH3HH OBEOB^BIHHMB CynpyrOMt (CT. 1152 H 1153 T. X H. l), 
3j hceh o npH3HamH SpanHocTH poac^eniH (ct. 1347 Yct. rp. cy#.), 

4) HCEH 0 HpH3HaHis 3a K^MB-JIhSo npaBB COCTOHHiH (ct. 13 T. IX), 

5) hceh poflHTejfel o B03Bpain;6JiiH a'feTefi ott He3auoHHo hxt, 3a- 
aep^CHsaioiBHX'B mb;t», 6) He notate hcst'b j],aB hocth coxpaHHHH po- 
CHHCEH MOSC^y KOHTpareHTaMH (n. 1 CT. 2113 T. X HU 1). 

CpOEB X^BHOCTH HeCHTHJT&THei MH donfce EOpOTKOt HaHH- 
iraeT'L tghb ct MOMeHTQ ., npaBa (79/118, 79/299, 

03/29). ***). Ups btomb, HanaBHiaHCH ^aBHOcTb ftoajKHa Tent 

*) CoKpan^esia BcxpfeaioTcs bt» apaKTHK'B cTpaxoBbix'b oCmecTBT*. 

**) Cio^a ace ertsyerb orseCTH h bcB spyria HMyn^ecTBa, He iiosse- 
acanjis iipioOp'feTaTejibHofi naBaocTH (g 17, ill. 2 , 6). 

***) ^oaroBBixB CescposHHX'b o6H3aTesbCTBax'B—co #hs npensB- 
seals Tasoro o6s3aTesbCTBa ko B3HcicaHis> (ct. 1549, p-Bui. Pp. K. A. 11 
09 r. no s. BaABHHGKaro; cp. npHM. etj ct. 1259, cm. ToHxOapr'b bt> 
scyp. ripaso 1910 40). 
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senpeptiBHO, sdo aepepMBB ^aBHOCTH yraiTcmaeTB sHaaeHie npo- 
TeKmaro BpeMeHH. IIoaTOMy, bb c-ayaali iiepepBtBa, saBHocTB bo- 
3o6HOBMeTB csoe Teqeme 3aHOBO, a He HpHcoejtHHHeTca kb npeiK- 
Hef (79/347). HepepsiBB ^asnocTH HM&eTB m£cto bb 
cjEyqaHXB: 1) npe^BHBJieHia nosa bb HaA^eaxamee cy^edHoe m4cto 
(ct. 559 t. X h. 1 h ctt. 689 h 692 Yct. rp. cyA*) h 2) npHBHU- 
Hia npasaco ctopohh HapyunrreM, Hananpra., yHJraTot apeHAti 
Han* npe^ocTaBJieHieMB bosmomocth ocyin^ecTBJiHTB HapymeHHoe 
npaso KaKHMB-JEHdo CHOCOdOMB, KaKB-TO: nOCeJIHTBCH BB flOMt, npo- 
H3BeCTH HOCTpOHEy BB H T. U. BupOHOMB, 3aKOHB 3Ha6TB 

HcoiOBeHie. Ohb AonycKaeTB TaKof nepepHBB ^annocTH, hto npo 
TeKiniH cpoKB ao nepepHsa npHcoeftHsaemr kb TOMy cpoKy, koto- 
pBiS HaHHHaeTB TevL noG&’k nepep&r&a. Taicoe ncmmeffie Ha3Kt- 
BaeTCH ? H03T0My, bb npaB$ He nepep&iBOMB, a npiocTaHOB- 
Kof nasHOCTH. 9xa npiooTaH03Ka ^onyeKaeTCH bb OTHomeHiH 
1) MaiojiiTHHXB, 2) yMajEHmeHHHXB, rjiyxoHiMHXB, a Tame 3) am 
COCTOHHJHXB BB M$Hy ME Ha GJLJ3&6& BB 3arpaHHHHHXB HOXO^aSB. 

1) „Ecm HacriAHHKB mh apeeMHHKB Hpasa aa HMymeoTBo 6y- 
A6tb MajroxkTHift, to na see BpeMH MamafecTBa ero Teneme ^as- 
HOCTH HpiOCTaHaBJIHBaeTCH. Cb AOCTHKeHieMB 3E6 COBepineHHOJliTiH 

eMy npOAOCTaBjiaeTCH... toibko ocTaaBHoe otb ero npeAinecTBeH- 
HHKa BpeMH; ho 6y^e oho cocxasHTB Meirke A^yxB jrikTB, to eMy 
HpeAOCTaBMiOTCH noMHe A^a ro^a" (n. 2 npnji. kb ct. 694 t. X 
H. 1). CesaTB pa3BHCHHJlB, HTO TeHOHie AaBHOCTH HpioCTaHaBJlH- 
BaeTCH BciixB hckobb MaflOJiiTSsro, a He tojebko am hckobb, 
nepemeAHiHXB kb MajEOjr&THeMy ho npeeucTBy (04/21). OenaTB me 
npH3Ha:aB, hto apiocTaHOBKa ahbhocth bb noJiL3y MaxoriTHHro He 
HpHM^HHeTCH KB cpOKHMB npOHeCCya^BHEJMB (80/298), KB TpeX^I^THeMy 
cpoKy BMEyna poaobbixb HMimfi (82/48) h kb cneaia^BHofi 

roAOsot . AasHOCTH a m hckobb o B03Harpa3£AeHin 3a BpeAB h 
yduTKH, BcafeACTBie cMepTH h nospejEAenia bb 3AopoBiH, upeAB- 
HBJTHeMHXB KB BMA r kMIl,aMB wEejdl3HOAOpOECHLIXB H HapOXOAHHXB 
HpeAHpiaTlfi (94/111). „ CosepineFHO hohhtho, sto irpioeTaHOBKa Aas- 
HOCTH A& a HeCOBepmeHHOJE^THHXB HM&6TB BB BHAy OTCyTCTBte y 
hhxb a^ 6C hoco6hocth. IIoaTOMy, bb c-aynai nepeAaaH coBepmeHHO- 
THeny Mn;y HpaBa Ha noAyieHie yAOBaeTBopeniH HOodnsaTeJiBCTBy, 
HpHHaAJieatara,eMy HecOBepareHHOJEiTHeiiy, upiodp&raTeAB bb apasi 


V 
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B0Cn0JII>30BaTBCfl Ha^aTiH HCKE MIHB T&MB CpOKOMB ^aBHOCTH, 
Hanoi ocTasajicB HecoBepmeHHOjriiTKeMy bb momohtb nepeso^a kb 
Epio&p£TaTejiK> o6a3aTeJiLCTBa (89/81). 

2) YMajiHmeHHHe h rJiyxoH'fcMwe upspaBHEBaiOToa kb neco- 

BepineirHOrfTBHMB, cb t£mb HciUHiTeHieMB, hto cpoKB aasHocra 
caHTaeTca jpa hhxb go npH3HaniJi hxb 3/i;opobhmh h Eieeno- 

coShhmh (h. 2 ct. 2 npnJr. kb ct. 694 t. X n. 1). 

3) CocToamie bb mfoty ran no cayacGife bb 3arpaHHqHBixB 
noxo^asB, Kor^a nocTaHOBJieHa a oGBHBjrejaa ara hhxb oTcponKa, 
nojtsyiOTca npiocTaHOBKOi saBHOcra aa see spears csoero orcyT- 
cTBia (a. 4 npHJi. eb ct. 694 t. X n. 1). Maxo, ojmaKO, hohhtho, 
iioaeMy 3aKOHB ycTaHasMsaeTB emus npojiOJEJKHTeJiBByio npiocTa- 
HOB&y ^asHOCTH ;ps Majioji'feTHaXB^ ,a,ymeBso6ojEBHHXB a rayxoHi- 
MKTXB, h 60 OTCyTOTBie y HHXB fl'feeCHOCofiBOOTH BOCHO^HaeTCa JI^G- 
chocoShoctbio hxb oneayHOBB. HanporasB Toro, IIpoeKTB (ct. 122) 
Bna,n;aeTB bb npyryio KpaiHOCTt, npH3naBaH, npaB.ua cb oroBop- 
Kofi, bto Teaeme hceoboh ^assocra eg irpiocTanaBJiHBaeTca bb 
nojfL3y BHinayKa3aHHiJXB jthub, xoth 6h obh h eg hm$jih onenyHa* 

3. j Bb py^ccngjmx mpaerb eecbMa cnopen'b eonpoch o wo.ro, 
npenpau^aem^ jiu ucnoeasi daenocmb moMno npaeo ua ucm 
%jiu u caMoe npgeo. 

JOpH/iHBecKOG 3HaTGHie ftamiaro pa 3 JfHTia secLMa Ba5KH0. Ecjih, 
sanpHM., Jingo A nojiynajEO goxrB, norameHHMH sasHocTtK), nyTGMB 
goSpoBOXBHoi ynjram oo ctopohu CBoero goajEHHKa, no onraGsi 
me no KaKOMy jeh6o jcpyroMy ocHOsaHiio, to rago A o6a3aHO B03- 
BpaTHTB nojiyneHEBit ,a,0JirB oSpaTno, pa3B HCEOBaa gaBHOCTB npe- 
Kpan^aoTB n caMoe npaso. Hao6opoTB, xhho A bb npasi ygep- 
scaTB HoxyTesHKit jcoarB, pa3B HCKOsaa: gasHOCTB norainaeTB tojibko 

HCKB. Bp^IIIHHCTBQ HaiHHXB B,0BHJIHCTOBB IipH3HaeTB, BTO HO pyc- 
CEOMy npasy HCKOBaa jiabhoctb norainaeTB se toabep hceb, ho e 
npaso, TtMB ne Henke, bb noejikgHee BpeMH cesaTB 3aHsjiB npoTnso- 
mM&njm noanniio. CenaTB pa3B#CHMB CTaxBH) 694 bb tomb cMHCji, 

HTO o6H3aTGJlBCTB0 3 HO KOTOpOMJ HCTGKJia #aBHOCTL, npogojEHcaeTB 
CBoe cymecTBOBaHie, gcjih otb^ttheb ne 3ain;HinajiCH B03paKeHieMB 
o ;o;aB^oeTHj a hotomj BSHcsaHie no raKony oon3aT6 Jlctb y He no;n- 
jieatHTB ofipaTHOMy TpefiogaHiH); tohho t&eb n ^ofipoBoaBnoe, 
no HCTeneBlH ,a;aBHOCTH, ncno^HeHie ofinsaTOJiBCTBa ne moegtb cxy- 
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3 EHTI, ocHOBanieM'E eb nosopoTy HcnomeHin (04/101). Ob xaEMB 
bbxjehpomb ceHaTa nejii>3fl He corjEacHTLca, h6u caMaa TopHpnHecKaH 
npnpo^a HCKosot ^aBHOCTH: rosopHTB 3a norameme tojebko hckh. 
JicKB h caMoe npaso hhkohmb odpa30MB He MoryTB <5 htb cmSihih- 
BaeMH, H, XOTH dyEBaJIBHHt CMHCJEB CT. 694 H 692 x. X n. 1 ro- 
bophtb o noTepi npaBa („totb TepneTB esoe HpaBo“) ? —oipcaKO, 
hopb npasoMB, bb ^hhhomb c-iyrai, mokho pasyMfm* noTepio 
npaBa aa hckb, a He noTepio MaTepiaaBHaro npaBa. PasHHMB 06 - 
paBOMB H CGHJTKH Ha HCTOHHHEH ftaHHHXB CXaTel (Ha MaHH$eCTB 
1787 r. ? bb eoomb roBopHTcn: nr Htoo 3 ;a npe^aexcn 3 a 6 BeniK>“ a sa 
BasKpoTCKit yGTaBB: „TaKOBtre hceh h B 3 BTCEaHin yHHXTO&caiOTCH^), 
He yKa3BiBaiOTB npawo, hto6h yHOTToacajEOCL caMoe npaso. Ha&o~ 
Hen;B ; He mmeHO 3HaneHiH ; txo cy^B He oCmaHB caMB otb cedn 
(ex officio) Bp36y^aTb Bonpoca o ^aBHocTH, hxo ohb 6e3ycjtOBHO 
6 bijib 6bi oSsaasB c^fuaTB, ecra 6 bi HCKOBan ^obhoctb noramaxa 
npaso. Bb hpothbhomb cxynai, Hoxosjesie cy^a obtjto 6bi ho mohb- 
uret M^pt cTpaHHBEMB: ohb npncy^ajEB 6 bi npaso, KOTopoe He 
cym;ecTByeTB. 

4, Mman% epeMji , g% cfiopMax^ npio5pmmameMHoU u uc%o- 
oou doGHocmu , dmucniGyeiiio manuM'h o6pa30M% %mo mo jiu^o, 
Komopoe Se3d76ucmGyem r b, m oeyu^eemejmem^ cgok* GJiacmb , me - 
pmmh ujiu caMoe npaoo mm cpedcmGo saitfmnu ceoeso npaea —• 
ucn'b. 


9tmmb kbeb for nosnepEnsaeTCH, xxo rpax^aHCKoe npaBOTpo- 
6yeTB otb sHn;a nocTOHHHaro h sehboto noaB30saHia cbook) bjiuctbkk 
T pa^^aHCKoe npaso He mhphtch cb hhopthoctbio jEnpa. Tpa^aHCEO- 
npasoBaa nopMa HainaaeTB bb stomb cjiysai KaEB 6 bi pMcTBOBaTb 
3a JTHpo. Bb HayEt nuTaiOTCH nogtieKaTB t4 km ppyris ocHOBanin 
kb onpaspamH) TaKoro HenocpepcTBeraaro pitcTBia BpeMens. Cpepn: 
othxb ocHosaHii (yBa^eniH kb e&osEHBnieMycH npaBonopsgpcy, oxpe- 
nema: jispa otb npasa, HaEasamn ero 3a nepapime) cjE^pyexB bw- 
PBHHyiB HHTegecB rpa^saHcEajo oSopoTa, T._e r EnrepecLp TpeTUiXB 
JEBHB . 9th JEHpa HpHHHMaiOTB piHTeJEBHOe JHaCTie BB OcyjpeCTBJEe- 
His csoefi BJEaCTH, BB HpOTHBOHOJEOSCHOCTB deB^HCTByiOipeMy JIKUJ. 

rpa^ancsoe npaBo h pojesso npn 3 iiaTT>. noaxoMy, hobhh oxHOixieKifl, 
COSpaHHHH* TpeTBHMH JIHpaMH, TBKB KEKB HH OCHOBi 9THXB OTHO- 
meiiif, bb cboio onepeps, MoryxB B03HHKHyTB eipe ppyria oxHomeHiH 


i 
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h t. Bcrf^cTsie 3TOro, san^Ta npaBB ■ 6e3,a,McxByioiE(aro anpa 
jierEO Morjta 6u bh3betb EOJiefiaHie rpaacji;aHCKaro ofiopoxa. ^amroe 
o6BacHeHie hhxoshtb cefrfc no^xsep^eme h bb tomb, hto cb Tene- 

HieMB BpeMGHH yxpanHBaiOTCii ^OKasaTejiBC-TBa. TaKB, yMHpamB 
CBH^TeJTH, yHH^TOJEaiOTCa ^OEJMeHTH H BTHMB SaxpyftHHeTCH ^oKa- 

BBiBaaie npasa. 


§ 12. Hctouhhkh rpajK^aHCKO-npasoBoM HopMbi* 

J. TlpaGoofipasywtu^ui cu^irn u 0opMw npaGOoopasoeanin 

(uemOWMKU 603KUHU0Genitt MpCLGCL). 

1 . . TepMum r ucmo%HU%u npaea u ynompedjisiemctt oi? 
uayKVb e% pasjiwmux% eMuejiax'b. Ilod'b ucmonuimaMu npaea 
pasyMffi'iom'h: npaooo6pa3yn)Vjisi ctisu, $opMU npaeoodpaaoea - 
nisi u najmmutmu npaea . 

npaBoo6pa3y*oiii;aa cMa —sto xa cm a bb rocy^apoTBi ($aK- 
Top'Bj opraHB), KOTOpaa tbophtb npaBOBBia HopMH. Thuhhhhh o6pa- 
3en;B npaBoo6pa3yx>m;efi crasi npegcxaBxseTB co6oto 3aKOHOji;aTe£i>. 
HanpoxHBB, fopna npaBOofipaBOBaHin—9T0 xa BHinraas oSojioHKa, 
bb EOTopof o6hkhobghho o6Hapy3EHBaexB csoe TBopnecKoe ^'ktexBie 
itpaBOofipasyKapaii craa. Jlpm aaKOHOflaTexx xaKoio $opMOio 6y#eTB 
3aEOHX>. HaKoaepB, naMHTHHEH npasa —oto pasHoodpasiiBie Ma- 
xepiam, cb nOMompio kotophxb bb pasjiOTmjxB p'fcjEHXB no- 
SHaiOTca: npasosBia hopmli, aanpaMfeps, KO^eKCtp cbo^li sanoHOBB 
H X. a. 06HEHOBeHHO naMHTHHKH BpaBa Ha3HBalOTB, HOSTOMy, HCTOH- 
HHEaMH noSHamn npasa, mh HCTOHHHKaMH npaBOB^iHia a npoTHBo- 
nojaraioxx, hxb npaBOo6pa3yjoiii;HMB cMaMB h $opMaMB npaBo- 
o6pa30BaHia, Kass HcxoHHHKaMB, eosH^aro^MB npaBO. Tanoe npo- 
THBOitocxaBJieHie He cobc&mb tohho. $opMa npaB006pa30Basia cana 
no ce6i He xbophtb HopMH, a ecTB mins snisiHee BBipascesie 
XBopnecKOfi ^axe^BHOCTH npasoodpasyioii^eg cmbt. IIoaTOMy h Ha 
BOHpOCB Q TOMB, ETQ XBOpHXB rpa^aHCKO-HpaBOBHH HOpMH, CTOJEB 
HeoSxoOTMBta, KaKB HOKasaHO BMHie, pacnpe^ijEemn n ocyin;e- 
CTBJieHis nacxHot BjracTs xiogel, cx^yeTB otb^thtl bb TokB cMHcri, 
nxo 3 th HopMBi TBopsXB npaBOo6pa3yioHi;iH CH m. (2). 
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2. Kawitt, oducmo, cujiu meopnrm spa^tcdaucKo-npaooeusi 
nopMu,—na 9mo omeimmorwb e'b nayn% pasjvmuo . 

O^hh ewraiOT'L t&kkmw cmemh* OT^ijEBHaro nejEOB&Ka, napo^B, 
3aKOHoaaTeM, ey^ei h ;a;a3Ke h>phctobb k yqeHBrxB. HanpOTHBB, 
ftpyrie npH3HaH)TB TaKHMH cmaMH tojebko napojjB h saKOHO^axeJiH. 
Bb oco6eHHocTH ropsmt cnopB BegeTcn BOKpyrB Toro, MoryTB jeh 
^itCTBia OTsi^BBaro HeJEOBta, caMH no ce6i Becra kb C03;a;aHiH) 
npaBOBOf HOpMH. HhBIMH CJEOBaMH, nOCTOBHHOe Go6aK>aeHie KaKEXB- 

jeh6o lopn^HEecKHX'B octb jeh tojebko $opMa H03HaHis 

npasa nin npaBOo6pa3yioin;aa cnaa? HcTOpn^ecKaa niKOJEa, bb jEnn.4 
IlyXTBI EC CaBHHBH, OTB&HaJia Ha ftaHHHft BOnpOCB OTpHB,aTeJEBHO. 
Ohb cBHTajraj htg k&kb t£jeo He ecxB Hanaro aynra, a c&opjEpia ne 
ecTB nanajro a^pa, xasB h lopn^mecKia £ificTBiH qejEOB&Ka He mo- 
ryTB 6 htb nanajEOMB npaBOBot hopmbi, xoth 6 u 9th aitCTsia n co6jih>- 
aaJEHCB IIGCTOHHHO, KaKB o6BEHat BB rpaJK^aHCKOMB o6fflieCTBi. ToHKa 
3p£ma HCTopraecKot hikojih bb HacTOSiqee BpeMH, oj^aaKo, chjelho 
noKOJEedaena. Hbih^ bc© name h name npoBO^HXca totb B3rjEH,a;B, 
HTO a^HCTBia JEIO^et, nOGTOHHHO HOBTOpaeMBla, BB13HBaK)TB y JEK) r T,eS 
co3HaHie bb hxb ipfejEecoodpasHOCTH h HeofixoftHMOcra, kerb npa** 
bhjeb noBe^esia aio^efi- IIosTOMy h sapo^B, KaKB TBopepB oSbibhoS 
npaBOBoa HOpMH, aBJEaeTca npaBOo5paayion];eS cmoh He tojebko bb 
JQ^JEOMB, KaKB HOGHTOJEL odl^OH KyJTBTypBI, HH^HBH^yaJTBHOCTH Ha- 
po^a (HapioHajiBHOCTH), ho h bb ox^iiiBHHXB cbohxb rpaac^anaxB. 
OTcio^a, HpaBOoopa3yioiu;et chjeoh, BO-nepBH5B, cxi^yeTB npnsHaTB 
Kam^aro rpa^aHHaa., KOTopnf, OTCTasBaa cboio jehthoctb h, bb 
lacTHocTH, cboh MaTepiajiBHBrft HHxepecB, He tojebko "nofflepstHBaeTB 
cyin;ecTByioiri;ee npaso, ho h h3m1>hh6tb ero bb cbh3h gb Hapon&a- 
K>3H,HMHCa nOTpe6HOCTHMH JKH3HH, TBOpHTB H0B06 npaBO (lOpH^H- 

HecKiS aKTB). Bo-btopbixb, npaBOo6paByioiu;aa cnjia —sto oaMB na- 

pOftB, BB TOMB CMBICJE^ HTO H63aMtTHO ^JEH C03HaniH OT^JELHBESB 
CBOHXB HJE6H0BB OHB MaJEO-HO-MaJEy TaKaC© TBOpHTB oShTOOB UpBBO, 

EB-TpeTLHXB, caMO co6oio pa3yMieTCH, hto saKOHO^aTeJiB ecTB npa- 
BOodpa3yioiii,aH cua, Sy^eTB jeh hmb sect Hapo^B (co6panie rpaac- 
AaHB, ero npe^cTaBHTejEei), ran OTg&XBHHe rpa^ane *— hoch- 
tgm 3aKOHoji.aTejrBHOft BaacTH (rocy^apa). EB-qeTBepTHXB, cy^BH, 

KaKB JEHB;a ? lip HOB aHHHH npHM§HHTB BB 3KH3HH rpaJK^aHCKO-lipaBO- 
BLDI HOpMH, -TOJEKya HXB H :HpH/I,epBC.HBaHCL CBOerO TOJI'KOBaHIil, MO- 
ryrB MajEO-no-Maay> coa^aTB Tassee HOpMH (cy^edHaa npaKTHKa). %o 



ase KacaeTca k>phctobb h yqeHHXB, to ohh bb HacTOamee BpoM-a 
He MoryTB 6 bitl Ha3Ba.HLi npasoo^pasyioiii;©! crnol. Ohh, npas^a, 
BJliHIOT'B Ha BBipa^OWy HOpM'B, HO CaMH HO ce6£ HXB COHHHeHIH, 

EoneTHO, ho hbmiotch HopnaMH. HainB ceHaTB 3anpeii£aeTB CCBI- 
JiaTBCH bb ey^axT, sa coHHHema iophctobb. HanpoTHBB, y pHM- 
m hb coHiraemH iophctobb, ho o6HHHowy spasy, a hotomb HO 3a- 
kohj, 6bijeh npH3HaHH rpaac^aHCKO-npaBOBBiMH nopMaMH, h hsb h;h- 
THposajiH bb cy^axi,. 06b oTnoineKiH spyrt kb ;a,pyry npasoo6pa- 
3yH)H(HX’B CHJEB CM. 3. 

3. CoomemmcmeeHHo ehtmeyKasannuMb npcioo'o6pcisyio u\um^ 
gumm% uocrb dfbucmeie Sydemb eupaotcambcti 6% c^imdymqux'h 
(fiopMax'h npaGOo5pasoecmisv. a) o&wmoMfb npaen>, ff) sanoum u 
e) cydednou npawmum. 

IIpH 9TOMB, KHE'B 6 bUI 0 H0Ea3HH0 BBHHe (2), OfolHHOe HpaBO 
TBOpHTCHHe TOJEBEO HapOftOMB BB H^JEOMB, 3BB ©TO HpaB0C03HasiH (Ha- 
pO^HOMB ayXi), HO H HyTCMB OTftfcjEBHHXB CBOHXB rpa- 

jKgaHB (bb ropn^HHecKHXB aETaxB). 

a. 06u%uoe npaeo, ncw'b $opMa npaeoo&pasoeauiM , npu- 
3naua y nac'b ue moJibno cenamcnou npanmunou, no u mm- 

UOJWb. 

1) TaEB, bo bc4xb cy^axB paspiinaeTCH hphm£hhtb odBranoe 
npaso bb ^xaxB o lacii^OBaHiH h o6b oneni cpep 
EpecTBHHB (06m. io,T. o KpecT. ct. 1 npHM. 1 h ct. 13). lips 
9T0MB CesaTB HCTOJTEOBaXB, HTO, BB HopH^Ki HaCX&ftOBaHiH HM.y- 
ipecTBa h paa^ixa Hac^i^CTBa, KpooTbane MoryTB pyKOBoacTso- 
BaTBCH MiCTHHMH CBOHMH o6HiaHMH, XOTH 6hl TaEOBBIB HpOTHBOpi- 
hmh o6iq;hmb 3aK0HaMB (78/225, 84/105) h hto o6m;ie 3aE0HH 
MoryTB HpHMiHeHBr jt hhtb bb tomb cxyaai. Kor^a THKyn^iecH He 
YKasaxs Ha cyn^ecTBOBame o6i>iqaH hjeh Eor^a odBinaS npH3HaHB 
He^oKasaHHHMB (85/3, 91/86). Uo32£e eenaTB pasBHCHMB, hto npa 
HeaOKa3aHHOCTH M'feCTHBTXB otfHHaeBB Hp.HMtHSeTCH, OftHaKO, H6 

o6in;It nopa^OEB saEOHHaro HaoxigOBaHia, a totb, KOxopHft BBixe- 
KaeTB h3b cymecTBa h cBOfcTBa Hpraa^xeiKaiHaro EpecTBmaMB 
npasa na Ha^ixBHoe hmjhipctbo, h npn hoj^bophOmb BJEa^iHiH ohb 
OHpejl.'fcMeTCH ^aKTHHeCKOH) HpHHa^JEeHHOCTBH) KB CeMB^, 3H EOTOpol 
Ha^ixB 3aHHexeHB, KaEB xo3atcTBeHHot paSonet e^HsHet (98/71, 
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cp. 0. C. 98''2). TaKHMB o6pa30MB, xoth KpecTBHHe h MoryTB 
noJiB30BaTi>ca m^cthlimh oOEraasMH, o^Haso HacaitfOBaHie no M&CT- 
hbim-e ofimaaMTb He gctl e^ hhotbohh an h OesycaoBHaa HopMa iipe- 
eMCTseHHaro nepexo^a HMymecTBB Mem^y speoxBaHaMH (TOJEKOsame 
ct. 38 06m;. noa. o KpecT. bb ocoOomb npuEO®. t. IX: 98/71, cp. 
0. C. 98/2). 

2) Bb SH3MEXB cy^axB (y ampoBHXB, ropo;a;cKHXB eyftel h 

30MCK0XB HaHaJEBHHEOB'B) Cy^BH 06tf3aHB B0 BC&XB 310 

CCHJEEi O^HOt MH 06&HXB CTOpOHB, HpHMiKHTB o6ffi;eHEBicTHBie 

m^cthho ofimaH, ho Mint bb tomb eaynai, Kor^a npnMineHie hxb 

„aO3BOJTH0TCH HMeHHO 3aK0H0MB Hffl BB CJEynaHSB n0JE03KHT6JEBH0 
nepa3p^inaeMBtXB aaKOHOMB" (ct. 130 Yo t. rp. cy#. h ct. 88 Iloa. 
3eM. Han.).*). 

3) HaE0Hen;B, odtraat spsKinaeTCH cy^eSHHMH MtoaMH nps 
TOJEKOBaaiH ^oroBopoBB (n. 4 ct. 1539 t. X h. 1). 

TaKHMB o6pa30MB, o^HHHoe npaso He tojibko HM&eTB y HacB 
orpanmeHEyK) o6aam> csoero npHMtaeHia, ho h cnaa ^McteIs 
ero Haxo^HTCH bb saBHCHMoera otb npH3HaHiH eekohomb. Meap;y 

T&MB, BOHpOCB O0B OTHOIDGHiH 0 6 H T EH KB 3aK0Hy Hpe3BH> 
HafiHO CHOpeHB. 

6. Samm ecmb wpudmecKan uopj&a, odoSpennan numb, 
cosjiamo ochoghum b 3anouaM r b &3 anp%Jisi 1906 soda, Tocy~ 
dapcmoennou ffyMOU u rocydapcmeeunuM% CoonmoM<b u 
ymeep&cdenuasi PocydapeM b HMnepamopoMh . 

SasoHB, KaKB rpasaaHCEO-npaBOBaa: nopMa, bb OTJEHTie otb 
BCHK aro spyroro 3aK0Ha 7 onpe^fcaseTB HacTHBin OTHomeHia rpasc^aHB 
Measly coOoi, t. e. ycTaHasaHBaeTB npassaa pacnpe^iaenia h 
ocymecTBaenitf cy6 bokthbhhxb npasB rpa^aHB. rpaa^aacKie 3a- 
eohh ftfauiTCsi Ha o6mie h MicTBBie. 0 6m;ie ^McTByioTB Ha Been 
TeppHTOpiH, M&CTHHe-—BB HSB’feCTHHXB HaCTHXB 651. SaEOHH £t>- 


*) BoaocTHoMy cyay, Hps paspBrnesiH thkOb h cuopOBB Meaeay 
KpeCTBEHaMH, ^OBBOHECTCH TEEM pyKOBO&CTBOBaTBCH IffeCTHUMII O0H- 
nasMH (ct. .25 BpeM. upas, o bos. cyjpfe 12 iioas 1889 r.).-~06HHa8 npHMB- 
fiaefca bb CpanHHXB gtaaXB BHopoaneBB (ct. 90 t. X h. 1). Bb 3aKaBKa3BB 
sonycKaeTca Taicme npaMBsesie (npHu. kb ct. 452 t. b 1, ct. 454 

M npHM. EB CT. 1700). 
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xetce Taoce na oco6eHHHB h eneij;iaxBHBie. OcoSoHHBie gi#- 
CTBysoTB bb OTHOineHis onpe^ikxeHHaro po^a ;h&xb, c ix e n; i a £ b- 
h bi e —bb OTHOineHiH toxbko onpe r a,'fcxeHjiHXB xed,b. 

6 . Bonpoc'b o moM% Moeym'h jiu oduoodpaam u nocmosm - 
ho npuMT&nttwufixcti p%meniH oydbu {oydeOnan npanmuna) 6umb 
(fiopMoU np a6oo5paso6(misi, ceodumcn nt dpyeoMy eonpocy — 
o5% omuouieuiu eydbu K'b aanouy^ 

Bb XIX b&k£ 3 npH HB^aHia ofinjerepMaHCKaro yxoaceniE, ero 
cocTaBHTean yKa3EiBaxH, hto o6msoe npaBO bb eospeMeHEoi rpa- 
^aHCKOH 3&E3HH Tpy^HG 0()Hapy3EEBaeTCE H He MO»TB HrpaTB CBOet 
npeacHefi poxs, KaKB HCTorasKa, BOcnoxHEH>iH;aro 3aK0HB. HoaTOMy 
OHH BE^TTB 8T0TB HCTOHHEEB BB Cy^eSHOH EpaKTEK$. Ho ^XE TOPO, 
eto6h cyaeSHaE iipaKTHEa Morxa bboioxhetl cboio joxb, ;h;xe btobo cy^BH 
£OX3EHBT npHMiEETL BaKOHB CB TOHKH SptaiE ©BO B,£xeC006pa3H0CTH. 
TaEEMB o6pa30MB, ecxa cy^LE,. BCTpi^aa hobhe ebjegeie 3Ke3hh, 
hoabo^htb hxb eo^b cxapyio HopMy, to ohb npo,a;ox3EaeTB pa^OTy 
3 aEOHO^aTe ee . Bb epothbhomb cjiynai, —h^otb epothbb hobbixb 
EBJ teEifl SCH3HH, ocTaexcE cTporHMB scnoxHHTexeMB saKGHa e Tepni- 
jtHso JE^eTB saKOHo^aTeJiLHaro TBopaecTBa. Bm%ct§ cb t6mb a§E- 
TeXBHOCXL Cy^BH, BB HOpBOMB CXyEa& ? BOftGTB KB CHpaBe^XHBOCTH, 

bo BTopoMB 7 ee HapymaeTB. Toxbko bb nepBOMB cxyxa4 cy^eSnaE 
EpaETHEa, ocHOBaHEas na n^xeeootfpasHOMB npHM&HeHiE nopMB aa- 

KOHa BB JKH3HH, M03E8TB ()BITB Ha3BaHa $OpMOt EpaB0o6pa30BaHia 

bb eo6cTBeHHOMB cMHcxi 8Toro cxosa. Hblh$ mBein;apcKoe rpasyjaH- 
CEOe yxoxceme hjemo npH3Haxo 3a cy^Bex) TBopEecKyio poxB bb co3^a- 
hIh npasa. Bb sayKi, o^saKO, e $0 ffacToanjaro speMeHE BecBMa ocna- 
pEsaiOTB 9Ty poxB cy^BE, He EpE3HaiOTB, etoSbi cy;a;eficKoe yCMO- 
Tp^Hie, BHpmeHHoe bb cyaedHHXB pinreHiEXB, 6mo $opmoh npa- 
B006pa30BaHIE. B3rJEE^B na cy$BK>, KaKB na HpO^OEJKaTeJIE pa6oTBi 
BaKOHo^aTejia, mojkotb 6i>itb hIickoxbeo npHMspeHB eo BBrxa^oMB 
na cy^tio, KaKB npocToro EcnoEHHTejiE gaEona. HecoMHinHo, eto 

Cy^BE He M03K6TB EepeXO^ETB rpaHHI^B, yCTaHOBJEeHHBXXB SaEOHOMB, 
xote 6h Toro h Tpe6oBaxa n;4xeeoo6pa3HOCTB. He^L3E OT^aTB HHTe- 
pecH rpa^K^aHB bb pyKH cy^BH, ^osipETB ero xmHOMy HOHHMaHiio 
EOTpefinocTef jehshe. Ho BMiori cb t£mb seJELBE, o^saKO, othetb 
y cyjp>s h npaso epem^betl HOpMy bobmokho hihpoko, eoxbbob axBCE 
asaxoriefi, pa3B Toro xpefiyeTB ^h3hb ? h boxe BaEOHO^aTexE npn 



59 


otomb He HapymaeTCH. Bb t&komtb cnticjii cy^eoHaa npaETHEa, ebkb 
$ opja:a npaBOodpaaoBaHis, noBCiasy cyipeeTBOBaaa h oymeCTByeTB 30 
HacToaru;aro BpenenH, ne3aBHCHM0 otb Toro ran ^pyroro paspiine- 
Hia TeopeTHaecEaro Bonpoca o pom cy^BH. 

x Ito KacaeTca pyccEixro npaea, to cy#e6Haa npaETH- 

Ea npH3HaeTca y HacB $opmoh npaBOo6pa30Bama; 

1) Ct. 9 Yct. rp„ cys. xoth a r rpe6yeTB, eto6bi bc^ cy^eo- 
hhe ycTaaoB^eHia p’feiuajca ^jca „ho TOHHOMy pa3yMy ftMcTByjo- 
hj,hxb 3aEOHOBTt“ 3 oftHaKO, bb exjmi „hxb HeHoraoTBi, HeacHocTH, 
ne^ocTaTEa hih npoTHBop'Ma^ ona oSsmiBaeTB cy^eSHBui ycTa- 
HOBJcenia , s ocHOBi»iBaTB pimenie Ha o6iu;eMB c m bi c je i 3aEOHOBB“. 
lips 8 tomb ct. 10 Toro me ycTasa BoenpenjaeTB „ ocTanaBMBaTB 
pfcmeHie ftiaa no^B npeftjioroMB HenomoTBi, h6schocth, He^ocTaTEa 
mi HpoTHBopfcria 3aE0H0BT>. 3a HapymeHie cero npaBMa bhhobhbi 6 
Ho^sepraioTca otb4tctb6hhocth, EaEB 3a oTEa3B bb npasocyftiH 46 . 
TaKHMB o6pa30HB, cyEedHHa ycTaHOBJcenia, ho^b cTpaxoMB otb%t- 
ctbghhocth, He MoryTB oTEa3HBaTB bb p^meHin ftiuia TaHB, TJ$> 
B03MO3KHO OCHOBaTB pftuieHie Ha o6h^ 6MB CMHCHti 3aE0H0BB. Bb 
3tomb OTHomeHiH 3a cy^tero HpH3HaeTca TBopaecKaa pent; pa3BHTt 
bojeio saKOHoftaTejta, xoth 6bt ona h He 6Bi.ua npsMO BHpaaceHa ;ps 
OT^iarBHHXB cjiynaeBB. 

2) TaKB EaEB cy^efiHBiH piHienia, oc hob aHHHH Ha o6m;eMB 
CMHCJti 3SEOHOBB, HI yaffle H Ha TOHHOMB paSyM^ 3aEOHOBB, MO- 

ryTB bb cbok) osepeat npoTHBopiHHTB spyrB spyrv, to BBTcman 
HHCTampa ho TOHEOBaniro 38 EOhobb— cenaTB—00H3tiBaeTB cy^eoHbia 
ycTaHOBJteHia hoahhhhtbch ea cyjK^emio. Hmghho: ct. 813 Toro 
ace ycTaBa nocTaHOB&aeTB, hto „bb pa3BHCHeHiH TOHHaro pa3yMa 
3aE0H0BB cysedHHH ycTaHOBaema o6a3aHBi hojpihhhtbch cjM^emio 
ceHaTa, h EaccapioHHBiH acaio6Bi hpothbb nocTasoBJieHHHro Ha ceMB 
ocHOBaain BTOporo pfemeHia hh bb KaEOMB cjiynai He npieM^iOTCH". 
Cb btoio piJtBK), corjtacHO- ct. 815 Toro me ycTaBa, yjBC'fe ptmeBia 
h onpeE^eniH KaccapiOHHHXB ^enapTanenTOBB CenaTa, eotopbimh 
pa3BHCHaeTcs tohhhS cmbicxb 3aE0H0BB, nyfiHHEyiOTCH bo BceoGnjee 
CBisime, pyEOBO^CTBa kb e#Esoo6pa3HOMy HCTOXEOBaHiio h 
npHMiHeHiE) ohbixb“ *). Ilpa otomb CT. 793 toto me yeiaBa $aeTB 

*) O&naico, PyOepHCKoe IIpHeyTCTBie ae csaaaHo eenaTCKHMH pa3B- 
scfieHiaMH (ct. 123 Hoji. o geM. heh. t. IX npni. Op. 3,a;Bc h me npiiw. kb 
ct. 130). 
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cenaTy bb pyra a cpe^cTBo BacTaBHTt cy^eSittia ycTaHOBJcema no^- 
ehhhtbce cyscftGHiio cenaTa: „IIpocb6bi o KaccaipH pfemeHifi ftony- 
cKaiOTca: 1) bb cxyEai EBsaro HapyuieHis npjmoro cmbicm sascoHa 
h HenpaBHiBHaro ero ToiEOBasis“... Tukhmb ofipasoMB, 
ceHaTB hm£gtb bobmohhogtb otm4hstb piuieHis cyseSHBixB ycTa- 
HOBJteHiii, ecm ohh eg corjiacyiOTCH cb cesaTCKHME paBBECHGHiEMH. 
By^eTB, oftEaieo, ohih6koh ftyiviaTE, etc CGHaTCKia pa3BECEeEis lopn- 

$HEGCK0 HM%K>TB CHJ[y 3aKOHa. CyftB MOJKGTB EOCTaHOBHTB pftlllGHie, 
Ee COBJiaCEOe CB EpGESHHMH CeHaTCKHMH pa3BHCHGHiEMH, H TaKHMB 
o6pa30MB - HapyiEHTB e^HEOOdpaBEOe HCTO-IKOBaHie 3aKOEOBB. IIpH 
otomb, ecjiH pinienie cy^a oKameTca 6 oe4g EpaBHXBHBiMB, eJmb 
npe-KEis cenaTCKiE pa3BECHGHXE, h cenaTB EpH3naeTB 3T0, to t4mb 
caM&tMB Sy^eTB co3,n;aHo hobog cenaTCKOG TOJiKOBaHiG bb oTMtoy 
HpGECHHSB. Tojtbko bb TaKOMB npon;ecc4 jkhbobo ToarKOBaniE 3aK0- 
EOBB Cy£G£)HBIMH yCTaHOBaieHLEMH H CGHaTOMB B03MO3KHO EOCTyiia- 
TexBEoe ^BEEceniG Hauiero rpam^ascKaro npasa. 

B) XoTE BB EaCTEOMB CEyEa'fe 3aKOHB H EOCTaEOBEEGTB, ETO 
„HpH HCIIOJEHGHiH ^OrOBOpBI ftOEESHBI 6 HTB H3BECHEGMH EO CJEOBGCHO- 
My hxb cMBtcary“ (ct. 1538 t. X e. 1), o^EaKO, 3aKOEOMB jkg npG- 
^ocTaBEGHo cy,n;y npaso H3 beceetb RoroBopn „eo h a m i* pc h i d 
HXB H ft 0 6 p 0 fi GOb4cTH“, ecjiH CEOBeCHHft CMHCJIB hxb npGftCTa- 
BEEGTB BaaCHfiEff COME^His (CT. 1539 T. X E. 1). IIpH 3TOMB CGEaTB 
OEpGg'jflJlEeTB 3 ETO H3BECEGEie BCEEarO ftOrOBOpa EO TOEHOMy Gro 

pasyMy h cEOBGGEOMy cmhcjej npHHaftXGECHTB cyfty ? p^maioifteMy 
ftiaiy no cymecTBy (88/20 n ftp.) h, TaKHMB o6pa30MB y oTKasH- 

BaeTCE OTB HOBipKE EpaBHXBHOCTH HCTOEEOBaEiE ftOTOBOpOBB Cy- 
ftOMB. HSBECEeEiG ftOTOBOpOBB „nO EaMipGEilO HXB H fto6pOH CO" 
b4cTH U OTKpBIBaeTB TaK3EG cyB03MO3EH0CTB TBOpHTB EpaBO, OCEO- 
BHBaECB Ha ft'feHTGEEHOCTH EEH;a (K>pHftHEeCKHXB EKTaXB). 

U. Hanonuunu nosnmiifi zpawedaneno-npaooooil nopwbi 
pyccnoM<& wpaon*. 

1 . TaxuMU ucmoHHUKaMU Sydymrb npeztcde eceso sanouu: 
a) o8u$ie , 5) jmcmuue, e) ocoSeuuue u a) cnet^iajibuue. 

a. Ooiuie sanonu: 

1) 3aKOHBi rpa^^aHCKie (Cb. 3aK. t. X e. 1 m%. 
1900 r.). Bb HacTOEia;ee bpgme EispoKO pacnpocTpanenB bsme^b o 
Hey^OBEeTBopHTeEBHocTH raaBHaro hctoeheke no3HaHiE rpam^ancEo- 
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npaBOBofi HopMBi—Hamero TOMa X xacTH 1-f. yKa3HBaK>TX>, xto be 

HGME OXGHB MaJIO 06lH;HXB HOpME, CliftOBaTGJrLHO, OHE Ka3yHCTH- 

xghe; bobophte, xto ohoe. oTcxajiE ote jkh3hh. Be home oTcyTCTByeT b 
ca’pyKTypa noroBopa, cgmghhog rrpaBO ero hokohtcs Ha naTpi- 
apsajitHMSB HaxaaraxE, Hacjc^cTBemoe npaBO, KaKE no- 
CTpOeHHOe BE CB03H . CE OTJKHBmHMH II 036M6JJEHHMM OTHOHieHiH- 
mh (ixoM'feGTHot chctgmoh), HaaSoxfcG ycTapim IIoeTOMy yjKe 
cfti-iana noHHTKa co3;a;aT£ rpaa^aHCKOG yjco^eme (cm. hhjkg 3. 
IIpoGKTE rpasp,. yjEOSK,). T£me hg mge&g, t. X h. 1 3acjiyacHBaGTE 
noraaro yBaatGnia. Ohe npGftcx’aBJTHGTE co6ok> hg tojibko nepsyio 
nonBiTKy coB^asiH rpaae^ancKHXE 3aK0H0BE na ocnoBt pyccEOfr 
yEa3H0fi ixpaKTHKH be paMKaxT> 3anaTpio-eBpoixefCEHXB rpaas^as- 
CEHXE KO^eECOBE, HG TOJIBEO OCB&meHE ^aBHOCTBIO (nGpBO© 03&a- 

HiG-1832 r.), HO BOCHO.HHGHE IlOC^'fe^yiOmHM'B XaCTHXHKIME 3aKOHO- 

^aTGJIBCTBOM'B H HCTOJlKOBaHE SoraxOfi CGHaTCKOS HpaKTHKOH BE CBS3H 
CE HOTPg6hOCTHMH H3M£HSBIIIGfiC0 pyCCKOt 2EH3HH. HGyCTOfiXHBOCTL 
JKG CeHaTCEOf HpaKTHKH, KaKX> HBJTGHiG B006 iu;G HGH3^aCHOG, hg 
M tmeTE 6 htb nocTaBjtGiia be bhhj tomj X xacxH 1 .—Ohx> pa3jxi- 

JEHGTCH Ha 4 EHHrn: KH. I—0 npaBaXX? H o603aHHOCTHXE CGMGfiCTBGH- 
HHxnbj eh. II— o iiopa^Ki npiodpfeTGHk h yKp^naeHiH npaBE sa 
HMymecTsa BooSm,©, eh. Ill— o nopwfc jxpiofip'fexGHia h yapfe- 
raeniH npaBE Ha HMypjGcTBa be ocoCjghhocth, eh. XT —o oSasa- 
TeiBGTBaxB no ^oroBopaME. Xyxniia EOMMeHTHpoBaHHJbia H3EaBia 
t. X h. 1 npHnajpemaxE: Payrcpy, BopoBHKOBCEOMy .h TroTpioMOBy. 

2) H&kotophg rpaac^aHGEiG saEonu pa36pocaHH ho ^pyrmx 
TOMaMx, Ob. SaK.: be t. IX co^epacHTCH KpeeTBHHCKoe npaBO, be t. 
XI x. 1—EiocTaHOB-aGHis o SpaieaxE MGacfly ran;aMH HenpaBOCJra b- 
HHEH, BE 0. 2'—TOprOBH© 3aKOHH % BX* T. XII 0. 1—HOCTaHOBJIGHls 
o6x> orpaHHTOHiH npasa codcTBeHHOCTH, be t. XTI x. 1— HOJtoace- 
nie o HOTapiajiBHofi xacxn, bx* x. XTI x. 2—noaoTOHie o BStiCKa- 
Hiaxx. rpaac^aHGEHXX). 

6) Mmmnue sanmu: 

1 ) CBO^x**rpa^ascKHxx, y.3aEOH6Hifi rydepmft IIpHdajxifcEHxx,, 
03»hhhS bhgpbhg be 1864 logy (3 -h xaGTB CBO^a m&cthhxx, ysa- 
Eoaesit ryfiepHifi 0 ct3gHc&hxx») . 


*) Mnorie Toprouae saitofla upHM’feejiiOTCii teksg h bb rpas^an- 
CKOM r B ()6opC)T r B. 
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2) TpajK^aHCKoe yjcoaceHie IJapcTBa IIoja.CKaro 1825 rosa, 
Hhotghbhg ycTaBH 1818 h 1825 rr. h EoseKCB HanojceoHa (ob 
KH. II no KH. III). Bc& 3TH 33KOHH sklCTByiOTB BB Vj6e^RmX r h 
SHBinaro I^apcTBa IIojiBCKaro. 

8) IHecTHEHHacie ApMeHony.ua, coa^aHHoe bb 1845 rosy, cb 
rpaMOTOE) MaBpoKopsaTO (1785 r.) h KpaTKOe codpanie saKOHOBB 
JoraBa. 9th t. b. 6eccapa6cKi© saKOHH h© HCKjrioHaioTB, osHano, 
npHM^H©Hia t. X a. 1, a paBHHMB o6pa30MB h ccotokb Ha ko- 
S©kcb K)cTHBiaHa cb noBeMaMH h naEa3MHEH, EaEB sa hgpbohctoh- 
HHEH c6opHHKOBB ApMGHOHyj£a H HOHHHa (00/72, 09/85). 

4) IUBGscEoe yso^eHiG 1734 rosa, sMcTByiomeG bb Bgm- 
EOMB KHBECeCTB’fe $HHMHT);CKOMB (hM^GTCH HGpGBOSB - MaJIHUlGBa 
1894 r.). 

5) H3BJTGHGHiG H3B JlHTOBCKarO CTaTyTa, BEJiEJBGHHtia BB CO- 
CTaBB t. X n. 1, s^ficTByiomiH bb ry6GpHinxB EepHHrOBCKOH H 
UOMaBCEOi. 

e) Ocooeunue scmonu: 

1) IlGpKOBHHG 3aKOHH: YcTaBB SyxOBH. KOHCHCTOpift BB HGpe- 
HGBaTsi 1888 rosa, Rasra npaBHjrB 1839 rosa, KopMBan KHHra 
1563 ro^a, EoHOHHHG^Kia npaBMa KaTGMHGCKOl b;gpkbh (ct. 61, 
65, op. CT. 90 T. X H. 1), yCTaHB syXOBBHXB ftt-IIB HHOCTpaHH&XB 
HCnOBis^HiH (t. XI 1. 1). 

2) ToproBBi© 3aEOHH (t. XI n. 2 H3S- 1903 r.)* 

a) OneificuibHue, sanouu: 

1) EopaHB (ct. 1338 t. X n. 1, kogk> upGsycnaTpEBaiOTCH 
pass’knH HacjttscTBB y MaroMGTaHB). 

2. ffciAm, ucmoHnunaMU no3nauiH apawcdamno-npaeo- 
eou nopMU cAyQtfam'b: a) Hosnoe codpanie sa%onoe% 5) Pvb- 
ntenm TpamQamnaao Kaccmfiouuaeo JJenapmaMenma Ilpmu- 
mtAbvmeymty&zo Genama u e) Ilpaeumejibcmeennuu BmcmnuK'h . 

a. UoJtHOG co6paH.ie 3EKOhobb eayacHTB kb no3HaniK) rpaJHsancKO- 
npaBOBOS HOpMH BB KaHGCTB’fe nepBOHCTOHHHEa CTaTGl T. X K. 1 
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(HCTOpasecKoe TOJiKOBairie). Ccbuikh Ha nepBOHCToa hh&h $aHH no^B 
CTaTBHMH t. X h. 1. HanpHM&pB, ct. 1149: „B£ 0JB a He rainaeTea 
yKaHaoft gacTH h H3B Toro raymecTBa, KCTopoe caiftOBaxo 6a mj- 
mj ea, ecjiH 6 m npn OTEpHTiH Hacjc^cTBa nooxi OTpa ero, ohb $b 
skhbmxb naxoftmca". II3 toh CTaTtefi Heiiocpe^cTBenno Haxo~ 
tfHTCS ghockh: „1731 MapT. 17 (5717), ct. 1, 2; 1772 Okt. 3. 
(13875); 1805 MapT. 30 (21687)“. U^pa, 3aEameHHaa bb cko6- 
eh, GSHaaaiOTB HOMepa 3aKOHOBB bb IIoxhomb oo6paHiH, pH^pM ace f 
He 3aKJCK)ieHHBIH BB CKO6 k 0,—BpGMH H3T)iaHk 3aK0Ha. 

6. Pkmema Tpa^aHCKaro KaccauionHaro ^enapTaweHTa Ilpa- 
BHTeatcTByroiparo CenaTa nyOxHEyiOTCH bo BceoOipee CBiftiaie. Te- 

3HCBI 9THXB p&raeHit gaiOTCH 06 hEh 0B6HH0 BB TCOMMeHTHpOBaHHEJX'L 

E3#aHiaXB T. X H. 1 (cm. II 1. a. 1)*). 

b. Bb llpaBHxejiBCTBeHHOMB BfecTHHE'fenydjtmcyroTCH rpa^ancKie 
3aKOHH. OTieTtr rocy;a;apcTBenHot JlyMH ^aioTB TasjKe 6oraTMf Ma- 
Tepiaj£T> bb KaaeGTBi 3aKOH03,aTejrHHHXB mothbobb, Hanp. pa aB- 
TopcKaro npana h jl p. 

3. ?mo Kacaemcsi Upoenma zpaotcdaucnazo yjiooteenm, 
eupadomannazo ocodou komugcwu, ynpewcdennou cb 1883 zody, 
mo oh% Mojfcem'b cjiyoicumb e% nmecmom ^munazo nocodin %% 
nosnanm uedocmamnoG^ naiaux'b dmucmeywufux'b zpaxedan- 
3a%0U06 r b . 

Kb co^ajc^HiH), caMB IIpoeKTB rpaax;o;. yaoHeesia HOCTpoeHB 
na npHHpHnaxB • o6in;efl xeopin rpajK&aHCKaro npaBa, OT-amaeTca 
noarOMy TeopeTHiHOCTBH>, ho Bcerji;a cooTB^TCTBy gtb HHTepecaMB 
pyccKaro rpaac^ancEaro oOopoTa n aepiji;E0 npe^cxaBMeTB go6oio 
6yKBajiBHMfi ran nepef pa3HpoBaHHBifi nepeBOji;B cb o6iperapMaHCKaro 
yjro2KeHia. IloaTOMy s3hkb npoeitTa thhcgjtb h cmhchb CTaxei He 
Bcer^a hohhtohb 6e3B cpaBHenia cb repMaHCKHMB ho#xhhhhkomb. 
TepMH^oaroris lopipiOTecKaa He Bcer^a tobhb, h&mb bbo^htch ny~ 
TaHHHpa bb ropH^HBecKia noHSTia. Bthmh HeaccTaxsaMH h mhothmh 


*) Cbo#b KaccaixLOHBHXB noaio3KeHi& y Mca^eHKo <cnB. 1911). 
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jtpyrHMH odMcmeTCii bb o6m;eMB OTpHn;aTeKBHoe OTnomeme pyc- 
eEoft Hayra kb UpoeKTy. HyKHO nooTOMy jKe-iaTB., hto6bi IIpoeKTB 
BB TOMB BHfti, BB KaKOMB OHB HM^6TCK BB HaCTOHm;ee Bp©Ma, He 
C^t^aJICH 3aK0H0MB *). 


*) B. H. CHHaScKiS, HeodxosHMO ant hemb chBhihtb cb H3£aHieifB 
rpa^^aHCKaro yuoacenia h mg&cbhb ot mli co.WiiB ero bb Hacmarnee 
BpeMS? Bapmasa, 1911- Gp. Bap. A. JI. ^pefiTarB-JIopHuroBeHB, Ba- 
^oHasbHOCTB bb rpaat^aHCKOMB npasB h npoeKre> rpaac^aHCKaro yjios&e- 
Hla (BCTys. ateKnia, nan. bb St. M- 10. 1911 j^eK.}. . 



HacTb II. 

BeiUHoe n.paBO. 


rjIDBO I. nOHHTie 0 BeiUHONl npOBl. 

§ IB. Iloct'poeHie (KOHCTpyiciijfl) Benmaro npasa. 

i. BeWjUoe npaeo , 6% orruimie om/b odstsamejibcmeen-Haso u 
ceMeunaeo npaea, eemb ejiacmb (npaeoMonie) jim^a (0u3u%ec%aeo 
ujiu wpudmeenaso ) ncuhi aewflMU. 

Cm. § 1, X. 6.—9xa BJiacTB gctb HenocpescTBGHHaa n hckjoo- 
TiHTejEBHaa (adcoiiOTHaa) (§ 1. 1. x.). Ka&B HGnocpe^cTBeHHan BJiacTB 
MAa Ha;p> BemaMH,. osa BBipaacaeTca bb HenocpeACTBGHHOMB otho- 
niGHin ran;a kb Benpc, t. e. eg Tpe6yGTB' CBoero ocynjecTBaG- 
Hin BjcacTH ftpyroro mpa (AO-n^rana), KaKB BJiacTB tobo me spy- 
roro jiHn;a HCMioHHTeJCBHaa (aoconroxHaa), ona ycTpansGTB BJiacTB 
bc&xb ftpyrnxB otab. IIoaTOMy bb 3am;HTy bgiahoI BJtacTH bo 3~ 
M03KH0 HpGftBHBHTb HCKB KO BOHKOMJ JtHAy, KTO 6bJ HH HapyiHMB 

BeiAHoe npaso (BexAHLiff hckb), a hg kb gapasie onpeftfcceH- 

HOMy XHpy-ftOJOKBHKy (o6&3aTe3CBCTBeHHHt HCKB). TaKHMB o5pa- 

30 MB, He HyaCTXaHCB BO BJiaCTH APyTHXB H HCMKHaS BJiaCTB 

Bc'fexB jihab, BGiAHan BJiacTB KaKB 6 bi AOB&'fceTB' eaMa Ce&L Ee 

moskho, noaxoMy, BBipa 3 HT& bb $opMyjc^: JI- B, hphhgmb 5 obha- 

naeTB mao, B osnaaaeTB bghj;b h HGpTa — HenocpoflCTBenHoe h hckot- 
HHTGJIBHOG OTHOHieHie JIHAR KB BGIAH. TaKOe HOGTpOGHie BeiAHarO 
npasa ecTt cTapas pHMCKaa KOHCTpyKAia, cOBepnieHHO hohsth&sl cb 
.tohkh spims rpam^aHCKaro npasa, kakb s&acTH Toro hjh Apyroxo 
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jnanja (§ 1). 9Ta KOHCTpyEpia dy^GTB, ojpiaKo, HeBipHa cb tohkh 
B ptaia rpam^anoKaro npaBa, kskb ropn^roecKaro OTHOinenia (§ 2). 
Hmghho, BemHoe npaBO, EaEB ropnjpraecKoe OTHomeme, gctb otho- 
iueHie m eJK $ y ane Meacfty aelostKOMi h bgh^bkb 

Hhh& co3,D;aHa, noaTOMy, HOBaa KOHCTpyKn;iac bghjhog npaBO gctb 
B aacTB „Ha^B j[J0^bmh no noBosy Beru;H K , t. g. Tasoe oTHOiUGHie 
oiipexiaeHHaro jtnxi;a kb bgiuk, Qjcaro^apa KOTopoMy bto ran;o, hckjjk)- 
aaa bc&xb ftpyrnxB jihhb otb btoh bgh^h, Haxo^HTca co scim 
jtio.sgbMH bb oTHoniGHiH OTpaniania hxb up ebb Ha 9Ty bghj;b. 0Ta 
EOHCTpyKHiiH mojkotb 6htb BHpajKena bb cjiiKyiomeS $opMyjrfi: 

JI_5_Jl"+‘ 

JI 03HaHaGTB cydBeETa Benparo npaBa, B—bgio;i. h JDH-i 03HaaaeTB 
BctxB ^pyrnxB JtHn;B. 8ta BOBaa KonbTpyKn;ia Beianaro npaBa, npa- 
BHXBHan cana no ced£ cb tohkh Bp'femn rpaaegaHCKaro HpaBa, EaEB 
HpaBOOteoniGHia ro^en, ycTynaeTB, oftnaKo, CTapoS KOHCTpyKniH 
BB KOHEpGTHOCTH, JKHTGftCKOfi HaBM^OCTH, Ey^yTO nOCJE^OBaTGJIBHiG 

nepnoft, ona Mente y^odna. Eio hg no^aepEHBaeTca pi3KO h^b 
B en^naro npaBa—rocno^cTBO HGaoBfaca na^B bg^bjo, hto npea^o 
BCGBO dpOCaGTCH BB BJia3a BB odH^GHHOH >EH3HH. 

§ 14. Beuitb, Kmct> od^eKn* npaBa. , 

1. Uonsmie o eetqu 6% npaem ojimOyefn^ cmpoeo onum- 
~%amb orm nonsimisi deiqu na oSudeuuoM'h mu%%. 

HMeHHo, BGm;i>, KaKB o6bgktb npaBa (Bem,nofi B-iacTH 
cb o^not GTopoHH, y ac e odu^GHHaro noHHTia o Bem,n, noTOMy hto 
hg BCHEaa Benp* mokgtb cjtyaKHTt npG^MGTOMB BaacTH, odjEa^anin 
(nanpHM., cOJTHn;e n Bo66m;e bgiu;h, HSBaTBra H3B rpaK^ancKaro odo- 
poTa); a cb spyron—innpe, noTOMy hto no,a,B nonaTie BenjH bb 
npaBi no^xo^HTB n He $H3HnecEie npeipceuH, KaEB to, npaBa, 
BnponeMB, Gera ^epscaTBca cTporaro noHaTia o npasi, KaEB Bjjpa- 
skghih rocno^cTBa, hm BaacTH neaOBkKa Ha#B Bern^io, to npaB& hg 

dniTB OTHOCHMBI KB BGJIljUMB. IIoOTOMy He TOHHO TOBOpHTB, 

nanpHM., o npo^anci h^hhhxb dynarB, hotomy hto npo^aiOTca He 
cann SyMarn, a h^hhoctb, BtipamemeMB KOTopot OHi cjtyacaTB. 
TiMB hg Mente, y me ^bho He Hposoji;HTca CTporaro paBxnnia 
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MejEfty Beru;Bio ? EaKB ^hshtgckhmb npe;a;MeTOMB, h npaBOMB, saEB 
6b i HeBen^ecTBeBmiMB npo^MeTOMB (y phmmhb: TtjtecHHa h 6 e 3 - 
Tfe&eCBBIH bgh^h). 

2. Tan% %an% dcume, ceoucmea eeu^eu uMn> / iom r b oywfi- 
cmeennoe 3Ha%enie Qjisi eenjnaeo npaea, mo omcwda padJiu- 
nawm'h eudu eeu^eu: a) deuofcuMun u nedeuwcuMUfi, 6) podo- 
6usi u ojiasonpioopmmeuHUtt, e) Oiojiumusi u mdt&JiuMUM, e) no- 
mpeSAMGMUSi u mnompedMeMusi, 9) mmuuusi u mmjmn- 
husi j e) aajMbHimuH u nesa^mnuMUSi, wc) sjiaeuun u nodon- 
nusi , a) csootcnuH u npocmun , u) eeu^u embodopomnusi u 
odopomnuH . 

a. Ji^GHiG Ben^Gt Ha ^hjkhhbih h hg^bsotmbih gctb HaKdo- 
rfe saacHOe ftkareHio Bexpof, EaKB bb ^pgbhgmb, TaEB h be coBpe- 
MGHHOMB rp&JKftaHCKOMB odopOTi. BnpOBGMB, HMh£ pa3JEHBiG MGSCfty 
SBHaCHMBIMH H . HG^BHMMBIMH BGIIjaMK HiCEOJEBKO CMaJEGHO, 6 iar 0 - 
ftapH t. h. Mo 6 raasapiH hg^bh^chmoctgS, t. e. of>pam;eHiio bb rpa- 

aC^aHGKOMB o6opOTfe HGTf,BH3KHMOCTGH HapaBH^ CB ^BHKHMOOTHMH. 
Bb HaCTHOCTH, I^^HHOCTB He.D.BHKHMOCTGfi MOKGTB 6BITB BBipa- 
aceHa bb SyfctaraxB, h 3th to SyMara t$eb me CBodojpio, 
E&EB ftBHKHMOCTH, HepGftaiOTCn BB rpaa^aHCEOMB o6opOTi. TaEHMH 
6yMaraMH bb ropManm hbmiotch hhotgbhog cbh^tgxbctbo, bot- 

BHHHHH H pGHTHBlt ftOJirB, J H3CB - BaEJEa^HBIH CBB^^TGJtBCTBa. TaEB, 

HHOTGEHOG CBHft'feTGJIBCTBO M03KGTB 6BITB CB06 o#HO HepB^aBaeMO 
TpGTBHMB JEHIjaMB EaEB CB TpoOOBameMB, EOTOpOG OHO o6e3HeHH- 
BaGTB, TaEB h 6gbb Tpe 6 oBaHia {o 6 nj;erepM. yx. ct. 1153). Pbbhbimb 
o6pa30MB, BOTHHHHBift £OJirB (o 6 iu;erepM. yj£. CT. 1191) H peHT- 
hbih ^ojirB (odmeropM. yjt. ct. 1199) MoryTB 6bite nepe^asaeMH, 
corjiacno npaBmaMB oSb huotgeIj. IIocx^hgg bpgmh h cghetb 

H3M&HMB CBOK) HpaETHEy, CTaJEB ftOHyCKaTB HGpGftany 3aMa,piHXl> 
CBKft&TeJIBCTBB (CM. § 21/ II) H TBEHMB 06pa30MB CHOCOfiCTByeTB 
Mo6raH3an;iH hgshhhchmocth y HacB. 

■^TO KacaGTCH HOHSTIe HG^BHaCHMOCTH, to uedsuofcUMOcmbTO 

CHumooomb seMJiw u ece mo , %wbo mpaopumo m> new cemano. 
To oice, %mo Moowem'b dumb cdsunymo orb ceoeso Mt&cma 6e3b 
noepeofedemsi ceoeU ifmnnocmu u nmnaHenifi, cocmaeMem'h 
dmjicuMoemb. Bb HaiueMB rpam^ancEOMB 3 aK 0 H 03 ,aTe 4 BCTB'l bSto 
o6bj;hxb HOHHTii no ^aHHOMy HpejiMeTY. Ctt. 384 h 401 t.Xy 1 AaiOTB 
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mwh neperacJEeHie, ^ajieKo He hojehog, He^nacHMiJXB h jtbhjkhmbix^ 
HMyii^ecTBi,. HecoMH&aHo, ognaKo, hto ftfe-neme Bexuefl Ha ftBBSKHMHa: 

H HeftBHJKHMHH 6CTB tffcffenie yCJtOBHOe,* MHOrOG 3aBHCHTB OTB T6XHH- 
kh (nepenocB ^omobb bb AMepmdk), MHoroe BaBHCHTB h otb npasa. 
Ta-KB, cTpoeme na nysEon bbm ji% khkb 6bi oho bbjehko k n;iHHO hh 
6h.uo, HanpHM., hoctohhhhI TeaTpB, cnuTaeTcs y HacB ^hskhmoctbio. 
PaBHBXMB o6pa30MB, ;g;&jreHie semen na txbhkhmmh h HeftBHHCHMBin 
BOH^H He TOJXBEO yCJIOBHO, HO H HGEyCCTB6HHO. TaKB, l) Sa^OrOBBTH 
npasa, corjcacHO ct. 402 t. X h. 1, OTnecesBi kb HMymecTBaMB 
^HHCHMHMB H 2) HCKyCCTBeHHO COB^aHO nOHHTie O^B „OTH&H£HOft 
He^HacHMOGTH“. Horb ot^jibhoio He^BHJKHMOGTBK) pasyiviieTCH BGe 
TO, HTO BB KpinOCTHOMB peeCTpi MH TaMB, TJS$ BBe^eHa HHOTeEa, 
BB HH0T6HH0MB peGCTpt, 3aHHMaeTB OCo6oe, CaMOCTOHTeJtBHOe M^CTO, 
XOTH 6hl 9T0 He OTB^HaJIO fl&fiCTBHTeJlBKOMy HOJCOKeHlIO BBHI,efi. 

TaKB, ^Ba yaacma bgmm, Haxoj^amieca bb o 6wp% uemfc h npu- 
Ha^emamie o^HOMy xo3HHHy, 6y#yTB ^bjmh ot^xbhbtmh HeflBJGEH- 
HOGTHMH, eCJIH KaK^BTH HBB HHXB HM^eTB CBOt 0 C 06 b 1 H MCTB BB 
peeoTpi. 

6 . PoftOBBiH h djraronpioSp^TeHHHH Benj;H. He 
nenie naaiHoe BHaneHie HMieTB paBafaeme bb HanieMB npaBi ne- 
^BHacHMErxB Bemel Ha poaobhh h 6£aronpio6p£TeHHBiH. „HMyru;e- 
CTBa po^OBBin cyTi>: 1) Bci HMyipecTBa, ^oHie^min no upasy Banon- 
saro Hac^^oBaHia; 2) HMymecTBa, ^oiue^inin otb nepsaro hxb npi- 
oSp'feTaTeM, XOTH h no ftyxoBHOMy 3aB4m;aHiH), ho kb TanoMy poTr,- 
CTBGHHOMy JEHpy, KOTOpoe HM^JEO 6 h HO 3aKOHy npaso HaCJt^OBa- 
H-is; 3) HMymecTBa, aocTaBinisca no KyiriHMB kp3hiocthmb otb po^- 

CTB6HHHK0BB, KOHMB ftOHUEH HO HaCJE^CTBy H3B TOTO JK© pOga, H, 
HaEOHeHiB, 4) pOftOBBIMB HM^HieMB ftOMEBl 6BITB HOHHTaeMBI BCH- 
Karo po^a B^anin h hoctpohkh, B03Be;n;eHEBia BHa^feiiBpeMB bb ce- 
aenin hm ropofti Ha 3eM.rt, sonie^met kb neny no sacaimcTBy 
(ct. 399 t. X n, l) a . CenaTB npH3HaeTB TaEEe poftOBHMB hm 4~ 
Hie, socTaBmeecH ^temb no BHfliay (88/74), ho . 6jraronpio6p'feT6H“ 
hbimb—HM' fenie po^HTejcet, Hepeme^Hiee kb hxb ^thmb ho ;n,ap- 
GTBemoi 3anHCH» 9 to paaranie bb ceHaTCKofi npaKTHE'fe o6b- 
acHneTCH tJmb, hto cenaTB Ha bh^jib cmotphtb, EaKB na npe^sa- 
pennoe Hacat^GTBO. Bc'fe ooTajEBHMH He^BHacHMua HMymeGTBa SysyTB 

fi^aronpiofipiTeHHKMH. lOpHSHnecEoe BHaneHie paB^iiteHin ne$BH- 
^HMHXB HMymOCTBB Ha pO^OBHH H 6jiaronpio6p4TeHHBIH CEa3BIBaeTCH 
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BB TOMB, HTO pOflOBHH HMyiljeCTBa He HO/peECaTB 6e3B03M63^;H0JViy 
OTHyjK^eHiio nyieMB JopHftmecKiiXB hetobb, sasB khbbimh, 

Tm% h Ha cjfynafi CMepra (ct. 967 t. X h. 1), a npo^ajmiM ny^e- 
powaM'i, noTpeJKara Btrayny (ct. 1846 h c ji . t. X h. 1). IIpoeKra 
rpa^aHCKaro yjrojKeHia yHHHTO^Kaera siuenie He^BHHEHMOCTefi Ha 
po^oBBiH h 6jraroHpio6piTeHHBiH. ' Bo -nepBHXB, iiOTOMy, hto e$jib 
poftOBBiXH HMymecTB'B — o6e3neHHTB MaTepiaJiBHoe cyiqecTBOBaHie 6m- 
HtaMHTHXH pO^CTBeHHHKOB-B no KpOBH, H6 BIKHEffife ^OCTHraOTCH, T. E. 
co6cxBeHHM, , B MOKera, yHHHTOMBB po^OBofi xapaKTepB raymCCTBa, 
pacnopH^HTBca hmb, Ea kb '6Mronpio6piTeHHHMB (n. 4 ct. 897 t. X 
H* 1). Bo BTOpKLXB, nOTOMy, HTO HpOeKTB, BB COTMCiH CB OOBpe- 
MeHHOH Teopieft rpaJK^aHCsaro npaBa, ropa3,a;o Jiynnie o6e3neHH- 
Baera HHTepecBi epobhhxb poscTBeHHHEOBB hjtcmb TaKB Ha3. o6a>. 
SaTOJIBHOt £OM (lip., CT. 1460 H CJI.). 

IIpe^nojroKeHHoe IIpoeKTOMB yHEHTomeHie fliueiris: HMyiijecTBB 
Ha po^OBBTH h 6jraxonpio6p£TeHHErs ? bb cbsbh cb co3#aHieMB hh- 

CTHTyTa o6H3aTeJEBHOH ftOM, HeJCB3H, H03T0MJ, He npH3HaTB npaBHM- 
hbimb. HejrB3H, o^HaEO, bb nojiKofi M^pi to 3Ee canoe CEa3aTB o 
nocjriprei cenaTCEOH npaKTHE&. HpaB^a, bb HHTepeeaxB rpa^aH- 
cEaro o6opoxa, OHa npaBHJiBHO cxaBnra npenaxcTBiH BHKyiry po^o- 
bhxb HMym;ecTBT, ho npn btomb ona -irpeHe6peraeTB HHTepecaMH 
KpOBHBIX'B p ORQ TBeHHHKOBB, Hero He ft^JiaeTB IIpoeETH. Bb TOMOBa- 
hih ct. 1850 t. X h.. 1: „HeHacejreHHHH 3ein # ) ? npo^aHHBia ora 
xnp'B o^hoto coctohhih mj^mb spyroro, BHKyny He no^ieaEara 4 *, 
cea&TB, ocxaBaacB BipniiMB 6yKBax£HOMy cMBicJiy ^aHHot cxaxBH, 
He npnsHaera BBtKyna po^oBoft HeHacexeHHon seMM, upo^aHHOit 
popaHHHOMB hm Kynny (00/11), hih Mn;y jxyxoBHaro 3BaHia 
(08/62). Ho cenara s^era eme ^ajiBHie h 0TEa3BiBaera bb bbiejh^ 
HenacejieHHaro HMtaia, ecM oho nposano h MiipaHHHOMB no- 
TOMCTseHHOMy noneTHOMy rpajK^aHHEy (08/75). Tasoe TOMOBanie 
npoTHBopimra iyfeM c-os^anin ct. 1850, nocpe^cTBOMB Koxopofi 

HMijIOCB BB BHSy MIHB COXpaHHTB BMftiiHie EpeCTBHHaMH BT* py- 
EaXT* HOTQMCTBGHHHXT*‘ ^BOpHHT*. BcJI^CTBie XHHpOEarO HCTOXEOBaHiH 
ct. 1850, no^pBiBa^Hiaro BBiEynx*, cenara ocjra6xaera 3am;HTy hh- 
TepeCOBB C6MBH H 3THMB CTaHOBHTCH CaMB BB npOTHBOpfele CB 


*) T. e. TaKLfr seMHH, Ha kotophxb ne 6 hhh nocesesti BpeweaHO- 
o6H3anHBie KpecTbHHe. . 
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HHCTHTyTOMB pO^OBUMB, HpH3HaHHHMB BB T. X I. 1 HHCTHTyTOMB 
ceMencTBeHHBiM'L. 

Om% podoeux'b UMyu^ecme r b cjin>dyem / b o?rum%amb, ncm'b 
oco6uu ux'b eud% uedeuowuMuti UMytqecmea: sanomdnun, epe- 
Menuo-3a?iomdHUSt u MoiopamuusL H/Ltl sanoB^imxB HMimifi— 
cospaKHTB icpynHoe ftBopnHCEoe seMoreBJia^Hie. OTeio^a to^ilko no- 
TOMCTBBHHtie ^BopaHe (ct. 478) MoryTB ncnpocHTB BHCOHafiiiiee 
3,o3BOJieHie (ct. 467) o 3anoBi^ocTH bb pasM^p^ ora 5— 

100 t. ^ecaxHHT. 3eMJiii hjtk npHHOCHiipxB emero^HBiH hoxo^b o tb 
6—200 t. py&xeif (ct. 470). IIooTOMy ftojrrn sna^ijiLHa sanoBi#- 
naro hm4im yraanuBaiOTca noacn3HeHHo jehihl cb ^oxo^obb 3ano- 
B^SHaro HMinia, a co cMepTLio BJEaftiutaa Bcasia B3LicKairia cb 
3thxb ji,oxo^obt» npespaiHaiOTCS, n HacJi4,prHKB ero ne o6s3aHB sa 
hhxb oxBinaTB (ex. 492), IIoaxoMy ace, HaEoneniB, Bcasie lopn^n- 
necsie mtu, nanpaB^enHHe Ha „o6peMeHenie sanoBi^saro HM^nia 
mh ftoxotfOBB onaro ^cuiraMH, Bonpeicn ycxaHOBjreBHBiXB jpn cero 
npaBHJiB, npnsHaiOTcn hhhtohchbimh“ (ct. 498). Bb oxaniie otb 
sanoBiftHBixB mikmt BpeieHHO-aanoBiptia hm^iotb cbo ero 
i$jq>io oxpasy cpeparo ^opancKaro seMJreBjra^iBia. TaEB, 
bo BpeMeHHO"3anoB4ji,Hoe mojkgtb 6htb odpaipaeno HMfeie, s&xjud- 
naioiBee bb c &6& npocxpascTBO seM^n hb Mesie toto, Koxopoe 
ftaexB npaBO Henocpe,a;cTBeHHaro ynacTis bb #bophhckhxb bh6o- 
paxBj ecjtH ups btomb d;4hhoctb Tasoro 3BMejiBHaro npocTpaacTBa 
cocTasaaeTB He Menie HaTHamaxH tbicotb pydJtet. Bo bcheomb 
caysai BHcinit pa3M&pB BpeMeMo-3anoB4prHXB eg floa- 

KeHB npeBmnaTB ^ecnxH thchhb ftecaxHHB 3eMJiH (ct. 493 2 ). Co- 
xpaHHOCTB 3 thxb HMiHiit o6e3neHHBaeTCH aanpeiaesiaMH: 1) 
oxny^aTB h ^jihtb hxb (ct. 493 21 ), 2) samia.piBaTB h B 006nj,e o6 r 
peMenaTB ^o-xraMH, KpoM% c-xynaeBB npe3BfcinatHBixB (ctt. 498 24 " 26 ), 
3) csasaTB bb apen^y CBHme urecTH x4tb, npnneMB HaeMHaa 
iuraTa hb mototb 6eltb noJiynaeMa BxafliuiBijeMB 6o.x%e, h&mb 3a 
o^hhb ro^B Bnepe^B (ct. 493 28 ). Kpowi toto, 4) nacjiisHHEB ocbo- 
5oac,a,aeTca otb yujiaTBi ^ojitobb BJia^aEBpa BpeMeHHO-3anoBlwraro 
HMtais (ct. 493 33 } h 5) caMB BJia-^ixei^B yraanHBaeTB ^ojith cb 
floxqapra HHisia (ct. 493 s4 , cp. 498 30 ). Xoth aaKOHO^aTeaB h o6- 
jremaeTB ynpemsesie Bp gmbhho- 3anosi ^hhxb HMforifi t4mb, hto He 
Tpe6yeTB Buconafimaro so3BOJieHia, a jihutb ^yxoBHaro HOTa- 
piajiLHaro saBiii^aHiH (ct. 493 14 ) hm ^aase npocxo EptoocTHoro 
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aETa (ct. 493 16 ), o^ano, Ha B03HHKHoseijie speMeHHO-sano- 

b^^hbtx'b hm^hIh BCTp&naeTB SoJEtirrin saTpyRHemn. TaEB, saKOHO- 
ftaTexb TpeSyeT'B, hto 6 u raisie, ofipamaeMoe bo BpeMeHHO-aano- 
Bi^Hoe, Smo cbo6o,P[o otb bchehxb BanpemeHift, Eponi ecypi, 
Bti^aHHOH H3B rocyflapcTBeHHaro ^BopnncEaro seMe-UBnaro 6aBEa 
(ct. 493 5 ), h hto6bi Smh o6e3neneH£i djinacalniie HaeriftHHEn bb 
pa3M^p^ npnqnTaxoipeficH mb no sasony flora, ecjtn hm&6tcs bb 
BH fty ynpe^nxB BpeMesno-sanOB^Hoe Mime bb najo»3y o^noro hbb 
noTOMEOBB (ct. 493 10 , cp. 493 11 ). ropa3^o Baacnie, o^naEO, to, hto 
B peMeHnan 3anoBi#HOCTi> Minin moskctb 6bitb JierEO ymraKmena. 
w JThho, ynacji^oBaBniee BpeMeHso-sanoBi^Koe Mime otb nepsaro 
sa ynpe^HTeJieMB BJtafliJiBna oaaro, paBHO naEB nocni^yioiipe 3a- 
03HaneHHHMB JinpoMB BJia^ijrBn.Bi cero Minin, hmJjiotb npaBO bb 
HOTE piaJIBHOMB AyXOBHOMB CB06MB 3aBim;aHilI OTMillHTB BpeMeHHJK) 
3anoB4,pTOCTB“ (ct. 493 41 cp. 493 42 ). HaEOHeijB, MaiopaTHHS 
Mima (ctt. 494, 512, 1214 n 1215), bb oTJxnnie otb 3ano- 
b^hbixb, xapaKTepHsyiOTca TiMB, hto 1) Mime nocTynaeTB 
Bcer^a eb.o^hOmy HacnijoiHEy (cTapnieMy CHHy, ct. 1214), bb 
piJtOMB cocTaBi, 6e3B pa3,a;po6jreHia, n npnroMB nponie nacEi^HHEH 
He HMfooTB npaBa TpeSoBaTt EaEoro-jrn6o Bosnarpa^eniii (ct. 1215), 
n hto 2) MaiopaTHoe mime octb Mime Kasemoe, BceMMOCTHBit- 
ine noacaaoBanHoe bb Sana^HBixB rydepninxB. Bb cbh3h cb oxpaHofi 
^BopffHCEaro seMJieBJiaji^Bdia cni^yeTB s&m&thtb, pyccKoe 3aE0H0$a- 
T6XBCTBO He 3HaeTB Hepa3ftpo6.?IHeMOCTH EpeOTBSHCEarO ftBopa. 
Ecjih oxpana He TpedoBaaacB panBine, npn rocno^CTBi o6m,HHHaro 
ceMJieBJia^ima, to bb HacToaiupe BpeMH, cb nepexo^OMB eb HB#KBH$y- 
a.iBHOMy KpecxBHHCEOMy seMJreBJra^Hiio, noTpefirocTB bb hgS nerKO. 
MOaCeTB B03HHEHyT£. IIpHMipOMB OXpaHBI EpeCTBSHCKaTO 36MJteBJta- 
ftima cxyacHTB repMancKoe 3aEOHo;n;aTeji£CTBO *). 

b. ^iJiHMHH k He sin hm bih b e hi, h. ^oehmootb Ben^efi 
cb ecTecTBeHHoft h npaBOBofi toboeb spima ne cOBna^aeTB Me®#y 
cofioio. fffaMLMUMii eeu^cum npasa npmuaerm* mojib%o m% eeu$u, 
nomopusi Mosymrb dumb pmSmsenu na mcmu des'h noepemde- 
nisi ux'b eyifjecmea ujiu nonumemsi umunocmu. 9to BHanHTB, hto 
ecjm BemB nepecTaeTB 6bitb' t^hb, h^mb ona 6raa npea^e, ran 
es pinnocTB yMesBinraacB BCJifi^cTBie ^ijrenin ea na nacin, to 


*) Anei’benreclit. 
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Tanaa Bein;t fiy^ex 'l bx> npasi He^iJiHMoi. IIpEMipoME MoaceTs cay 
3 £htb He^fijiHMocTB ajiMa3a. PasSnxBiH na iiacTH, ohs He nepecxaeTs 
6 bixb ajTMa30M:s ? x. e. coxpaHaexs CBoe cyipecxBO, ho it^hhoctb 
bc fees ero nacTefi bx> rpaas^aHCKOMB o6opoxi Sy^exs Memnie e$h- 
hoctjt ero, Hass aiuaro ajiMasa. JI^jihmoctb Bereft HM&exs 3Haae- 
nie npn passim HaejiiflCTBa. 

r. IIoTpeSjuieMBiH h HenoxpetfaaeMHa b e m; h. Uo- 
mpeGjisieMUMu ua&ueawmcst mm eeu^u, nojib3oeauie nomopUMU 
ejimemm cpa3y uxm ynunmo^Hceme, uanpuMeuuo, dpoea. Tm owe 
eeiqu, Komopusi npu nojib306auiw ymmmoowawmm Medjienno, 
memenenuo, no3ueaiomcH em nparn nenompedJiMMUMU. Cai- 
ftOBaxeaBHo, h bs axons eayaai Riaeme Beiu;ei Ha noxpeSaaeMBia 
ec Henoxpe6aaeMHa He 6y r n,ex'B BnoJini oxBiaaxB <|>H3HHecK0My no- 
pa^sy. Bem;H, Henoxpe6.naeMBiH no xepMHHoaoriH npasa, na canons 
ftiai $H3HHecKH noxpeSaaeMBi. IIpaBO ’ npuftepjKHBaexcH, o^Ha^o, 
CBoero ftiuesia bs BH,a;y ropip;OTecKofi BaacHoexa pasaBraia Hene^JieH- 
ho h nocxeneHKO noxpeSaHeMBixs Bereft. Hmchho, oneKyHBi o6a3a- 
hbt Beilin noxpefimeMBiH irpo^aBaxB, He xpe6ya oeo6aro paspimie- 
nia (n. 1 ct. 277 x. X 10). 

TjiiHHHff h neTJiiHHBia Bem;H. TsmunuB eeuf,usmo t 
mm, nomopusi nodeepomnu mopou nop%m . Hame 3 aKOHo^axeaBCTBo 
He pasraHaexs, ojpiaKO, xjiAhhbtxs Bexu;efi otb noTpefijraeMHxs: 
„Ks xji4hhbimb HMymeoTBaMs npHHa^JiejEaxs: aceMayrs, m4xobbih h 
spyria naaxBa, csicxHBie h Beanie npnnacBi, no^epateHHBie cko- 
poft nopH&“ (ct. 405 t. X h. 1). OaeBH^HO, hxo HOHaxis o noxpe6- 
jcaeMBixs h xjtiHHHX'i. Beiu;axH He coBna^aioxs neac^y co6oro. Ta kb, 
j&eMayrs, MfeoBBia h spyria Huaxta xoxa h no^BepMHBi cKopol 
nopai h fiyayxs Behans xaiHHBiMH, ho He noxpe6jraiOTca Hene;p:eH- 
ho otx* nojcLsoBama, t. e. gy^yxs Ben^aMEt BenoxpeSxaeMBiMH. EEo- 
axOMy TJiiHHBia Benpa, nocEoaBEy oh 4 HeHOTpefijiaeMBia Bem;H, mo- 
ryxs 6bitb oOseKTons xanaxs lopn^HHecEEXH aKTOBS, soxopBie ^a- 

H)TS B03M03KH0CXB JrHB,y n0JTB30BaXBCa TJtiHHBTMH Beic^aMH, HanpEtM., 

npn ccys^ MixoBOro naaTta. 

e. BaMiHHiHfl h aesaMi himha bgiuh. SaMmuMUSt 
3mo mm oeum, Komopust o6jiadmom% eeoucmeaMU u KanecmeaMU^ 
npuHadjieowaufUMU uibMMy pstdy manux^ otce eeu$eu. 05ukho - 
eeuno amu mu\u onpedmAMomcsi podoeuM% naseaniem* u 
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MffiflQK), %UCMM% U mCOM'h. Il08T0My SaMfcHHMBlH B6II];H 

H.a3iiBaiOTCK T&KJKe reHepHHecKHMH (t. e. onpeftijraeMBia po^ome), 

HanpiTMip 1 !., XJl’M'h, BHHO, 6yTBIJtKH. HanpOTHBE, He3aM4HHMBtMH 
.Beii];aMH SysyT'B t&, KOTopBia onpe^raiOTca npHcyiUjHMH raeHHo 
bthme npe^MexaME CBoicTBaMH h Ka^ecTBaMH. HeaaMfiHHMMa Bem;H 
HasBiBaroTca xarae HH^HBH^yaaBHBTMH. Pa3Jranie Me^ysaMiHHMBrMH 
H HeSaMiHHMBIMH BeiD^ME HeJIB3ff HpOBO^HTB CHHlHKOME CTpOrO, 

CTopoHH Mory i r r b npn^aTB 3aM i feHHMBiM r B Bem;aMB SHaneme nesaM^HH- 
mbixe Beiqefi; HanpratepE, fteton—Bem;H 3aM^HHMBia, ho ecra CTOpo- 
hbi noneMy ra6o np^aiOTE SHaneme onpesfijreHHBiME, saH- 
HBIME £eHe&EHBTME 3HaKaME, TO 3TH ^GHeHiHLie 3H&KH HOJiyHaTE XS- 
paoKTepT, Beiaefi He3aM4HHMBiXE, hh^hbh,h ya jibhbixe. KaKE siaenie 
Bereft Ha tji^hitbt-h h hgtji^bhbih He coBxra^aeTE ce ft'kteHieME na 
noxpe6jiHeM&TH h HenoTpe6MeMBTH, xaKE tohho 3aMtaHMHH h Hesa- 
MtHHMBiH Bem;H He coBHa^TTT. ce aiuenieME Ha noTpedjraeMUH h ho- 
nOTpe&meM&iH Beiipr. ByTMHa—saMiHHMas BenijB., ho He noTpe6ra- 
eMaa. lOpH^HHecEoe 3HaneHie ft&ffemH Beiaeft na 3aMfoiHMBiH h 
H e3aMfejHMHJi BecBM'a Ba^KHO npn Kjiui’h -Hiposaxci. Hanp., raSejiB 
H3B’ficTHaro Eo^raecTBa 3asiiHHMHXT, Bem;efi He ocBo6om$aeTE npo- 
3 ;aBn;a ote jremaiaefi Ha home o6a3aHHOCTH bbihohehtb ee, nepe^aBB 
jipyriH Bern;# Toro ate po,n;a h KaaecTBa. Phbhbime o6pa30ME, npe^Me- 
TOME 3atMa MOryTB 6BITB TOftBKO 3aM&HHMBTH Bem;H. 

2 K. r^iaBHBTH H II 06 OHHBTS BGII^H (npHHa^JieaCHOCTH H 
hjto^bt). Be npnpo^i h4te rjraBHBiXE h nodonHBixE Bereft. JIhhib 
npaBo ycxaHaBJiHBaeTE sto ft'kneHie BrE > tome cmbicji^, hto bcskIh 
lopH^HecsiH aETE Ha rnaBHyio bg^b npocxnpaexE cbojo cmj e na 
ho6ohhbih Bem;H, xoth 6bi o6e sthxe nocjrt^piHXE BemaxE h ho 
Sbijio ynoMHHyTo be ropH^nnecEOME aET^. Tanitt noffonuusi een^u, 
KomopuH e% npaen> kcmk 6u npunadMOicam e sjiaeuou, nmu- 
eawmcst npunadseoicnocninMU, IIoamoMy ofce soeopsim% %mo 
npunadjieoiCHOcmu pasd'mjwwnvb cydbSy sjiaenou oeufu. HaiipaM., 
f y^apE npn HHCTpyMeKTi, apMaxypa npH jranni. IIpHHajyceiEHOCTB, 
EaEE nodo^Hyio Bem;B, cjr^yeTE oxaMaTB ote cocTaBHofi nacTH Bem;H. 
HanpnM., howh pasfiopsaro cmiia dy^yTE cocTaBHHMH hhctemh CToaa ? 
a ne hoSohhbimh. OSbiehobghho bh^hte paanime Meatsy cocxaBHOK) 
HaCTBIO BelUiH H HO^OHHOH Bem,BH> BE OTfli^BHOME CymeGTBOBaHlH 
noc^i^Hef, HanpnM., Mauinsa Ha (jmtfpHKi, no^ymKa Ha OTBani, cTyJiE 
npn Ka^e^pi. Haine 3 aEOHo,fi,aTeaBCTBO be ctt. 387 --892 t. X 9. 1 
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TiepexHCMeTX, npuHa^areHCHOCTH. lips oxomx, oho He npoBOftnxx, pa3Jm- 
xia Measly npHEa^jceJEHocxtio h cocTaBHOio xacxBio. Tanx,, bx, cx. 389 
cKasaHp: „IIpHHa;pe3KHOcxH ^omob'b cyTi,: Haora ohbixx,, cocxaBMroiipa: 
BHyTpeHHioio h HapyscHyio oxftiuKy, h x& yEpameHia, Eoxoprai seB03- 
Moacso ox^jchtb otx, 3ji;aHiH 6e3B HOBpeacfteHk, KaEx,-xo: Mpanop- 
HEJe, Kpacnaro ^epeBa h spyroro posa nojiEi, MpaMopmxe, M^Htie 
iih nyryHHBie EaMHHBi, ,a;oporie o6oh, 3epEajia bx, cxiHaxB h x. n. w . 
Ka3yHCTHHecKoe nepexucaenie cxaxtH . 389 He pimiaera, o^na- 
eo, Bonpoca o xomx,, EaKyio Bemt mokho pa3CMaxpHB exl bx, Eaxe- 
ctbJ ho^oxhoS Beii^H, B% axoM’B aifynaii npaBHJiBHie o6pani;axBCH 
eeje^bth pasx, ex, rpaK^aHCKOMy o6opoxy h HCEaxB xanx, paspfeiie- 
hIh, npHHafljreHtHXB jth ,a;aHHaa Bem;£ ex, rjiaBHofi ran h4xx,. Ex, 
xoMy Hte Ea3yncTHHecKia nepexucjieHifl He ftocxuraroxx, oBoei h;Lxh. 
TaEx, ? ex. 386 t. X x. 1, nepexHCMH eeex, npHHa^jieHCHOcxH 3e- 
MejtL „n;epEOBHBiH h ftpyria cxpoeHia, ^sopLi, MejfBrapBi, moctbi, 
nepeB03Bi ? raoxHHBi h raxn“, raxero He roBopsxx, o ceaBCEo-xosaf' 
CTBeHHOMx, HHBenxapfi. Bo3HHEaexx, no^xoMy Bonpocx,, caisyexx, m 
cxht^tb BHineynoMHHyxBit HHBeHxapL npHHa^eacHocxBH) hm4hIh 
hot h4tx,. HaHiH npoHeccyajEBHBie 3aEOHki, paBHO KaKX, 6aHKH rocy- 

- SapCXBeHKBIH EC JpopHHCElH, OXHOCHXH HHBeHTapB EX, npHHa^JieHtHO- 

cxhmb. MHaa npaETHKa bx, aEpioHepHBixx, 6aHEaxx.BnpoxeM^ ? bx, 
ct. 613 x. X x. 1 Haxo,n,HTca KOCBeHHoe ysasaHie Ha ^etaaeftiJEi,- 
xecEia opy^ia h ^pyrie, npHHa^jre^aiiiiie ex, HArfmio npepieTH, 
ManiHHBij xo3HHCTBeHnyio yxBapB ec x. n.“ ; a paBHO pa6oxift h 
BCHK ifi: HHOH . CKOXH,—EHEH yEa3aHie Ha HpHHa^ie^EHOCTB CeJIBCKO- 
xosafcTBeHHaro HHBeuxapa ex, HMfeiiK). Bx, BH^y, oflHaEO, oxcyxcxBia 
onpe^ijceHHO BBipaaceHHaro nocxaHOBJceHia o cejn>cE0-x03aficxBeH- 
homx, ECHBenxapi, saEB HpnHa^.xejKHOCTHj 6y,a;exx> ocxopoacnie, Hanp., 
npn Eyra^-npo^a^E^ BEJnoxaxB HHBeHxapB bx, Kynxyio spinocxL, Ex, 
nodoxHBiMX, BenpMX. othochxch xaKise h mco^ra Hjio&ctMU #T> 
spawdaucnoM'b npmrb nasueaemcsi ece mo, %mo eew^b daem% 
%a%% BKOudMimecniw doxod% 6e3% c^ecmeeunaso yMemwemsi 
cmouMOcmu comou eeu^u. TaEHMx, ^oxosomb Sy^exx,: 1) opraHH- 
xecEift npnpocxx, BeiHH, ,a;aBaeMBri eio caMOio bb cnjiy' ecxecxBeH- 
HHXX, CBOtCTBX, (nanpHM., HpHraOftB aCHBOXHBIX^), 2) T^OXO^&I H bbi- 
ro^BT, H3BJieEaeMHe H3X, Ben^H HCEyccxBeHHHMx, nyxeMX, xepe3B co- 
Bepmeme pasJiHXH&ixx, E)pH,ipraecEHxx, aExoBx, (Hanpirn., ap en^an 
raaxa, HponeHTH h np. h 3) npo^yKTH, hsbji eKaeMHe H3X, Beiu;H 
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CB TaKHMB HH l |TOftCHHMB 6 H y M GHBIII Hal 6MB, TTO T^TITT, OCTaeT- 
ca Ea.E'B 6bt 6e3i» H3M%Henia (nanpHM,, BHOMKa H3B 36mjeh Km- 
Jiefi, py^BI (cOMHHTeJIBHO), TJjMB Ha OXOTHH^LHXB y HaCTKaXB). Ilep- 

saro po^a nappi, hmghho, opraranecEit npupocxB Ben^i, npo- 
THBonojraraiOTca, KaKB ecxecTBeHHtie mop, ,a;ByMB ocxa,nBH£iMB bb> 
£aMB rao^OBB, KaKB mo^aMB k>ph$hh0ckhmb . IIoEa rao^Bi coe,a;H- 
HeHBr cb raaBHOH Bexatio, ohh pas^luiJiiOTB ea H)pH£HTeCKyJO CJ^Bfiy. 
0 moftaxB, KaKB opraHHHe ckomb npHpoeTi Bern; h, roBopHTB HainB 
T. X H. 1, OTMHaH HXB OTB TOpH^H 1 !eCKHXB ILHO^OBB (CT. 425, Cp. 
ex. 465). Ha axofi xorai 3ptak ctohtb e cenaxT,. Kb mro^aMB 
ohb othochtb ypoasaft (80/301). HanpoxHBB, maHOMipHyio py6sy 
Ji£ca ohb HasBiBaexT, ^oxo^omb (80/151, 92/80). Tohho xaKB ace 
HaiiiB 3aE0HB npH3HaexB, hto mo^bi h ^oxo^h pasftfiaaiOTB cy^6y 
raaBHOH Beiip: „no npaBy homoI co6ctb6hhooth Ha imymecTBO, 
Baa^iaBiiy npHna^ae^aTB bc4 mo^bi, roxo^bi, uphSbbuh, Hpapanie- 
nia, buto^bi h bco to, hto xpy^oMB h HCKyccTBOMB ero npoH3Be- 
^eHO BB TOMB HMyinecTBte" (ct. 425 T. X E. 1)*). 

3. Cjioskhhh h npocx bi a b em; h. Pa3.iimaH>TB ,a^a BH,a;a 
caoJKHBixB Beipefi: 1) Mexaumecnoe coeduueuie umKOMKux'b 
eeiqeii ~67> oduo uepa3pueuoe ^mjioe (uanpuM., napoxod b), 2) co- 
eduueme Om ydodemea ei> oduo nousmde caMoemonmesbuux B 
nped<mmo6% odnopoduux'b no ceou^vb 0u3UHecnujm> ceoucmeajwb 
ujiu no Ha3Ha%eum ( uanpuM6u6Momena , cmado). CoejpxHenie 

Beiqei bb caoacHHa Bem;H npOTHBonoJiarajGTB coe^HHeHiro HMym;e- 
CTBeHHHXB npaBB KaKoro-jnido mpa (HanpnM., Hacai^cTBO, npn^a- 
Hoe). K)p h^hhgckoo SHaneHie cjtojKhbixb Bereft CKa3BiBaexcH bb tomb, 
x ito nepexo^B tbehxb Beipen otb o^hhxb jihhb kb ^pyruMB B03M0- 
hcohb nyxeMB o,a;Horo ropHftmecEaro ama. x Ixo Kacaexca n p o c t o I 
Benpi, to bb Hefi pa3JiHTaiOTB jihhib nacTH es. Ecjih Bem;B Ha ^acxn 
J-llHia, - TO 9TH HaCTH Hpio6p4xyTB 3HaH6Hie CaMOCTOHTeJIBHBIXB 
Bem;efi. HanpoTHBB, ecarn Bem;B He to ea mbicjihmhh Hacra 

He MoryxB 6 bttb npe^MeTOBB ^McTBHTeJiBHaro o6aabasia. noaxoMy 
HiKOTOpiie CKJIOHHBI BH^Tt BB l iaCTHXB HeS^HMOH BeH3[H He MBI- 
cjihmhh ea aacTH, a npasa Ha Beiu;B, xo^nie, Ha aacxB ^oxo^a, ho- 
oryyaeMaro otb ae^JiHMoft Ben^H. HaiHB 3 aaoHB noniiMaeTB no^B 


* #) HanpoTHBB, BB npyXHXB SaKOHEXB HO^B HOHSTie nOXO^a HO^BO- 
flaTca HJionH (ct. 626 t. X a. 1). 
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gacTLK) Bem;H He MHcmMyio qacTt ea, a npaBO Ha nacTB— 

„oboh a£epe6ifi“ (ct. 555 t. X l i. 1). 

u. B e m, h BHiofiopoTHBia n o6opoTHBia. Bumodopom - 
humu eeu{aMU uasueaiomcs mm, na Komopusi nacmnuu jim^a 
ne Moeymrb UMmmb eeitfuux'h npae% u nomopusi ue Mosym'b 
dumb npedMemoMi) i mpudu%ecnux r b (wmoe'b no coodpaotcemsiM'b: 
1 ) aocydapcmeeHHUM'h, 2) pejmaiomujm u 3) ecmecmeeunuM r b. 
,1) TaE'L, no cooSpanteHiaM't rocy^apcTBeHHBiM't h3bhtbi H3B o6opoTa 
Ben^H, EOTopBin xoth e Haxo^aTca bb co6cTBeHHocTH rocya;apcTBa 
mh oSipecTBeHHLiXH yTpes^eHin, ho npe^nasnaaenBi pa o6ni;aro 
no^B30BaHin. Hanpim., fioJEBUiia sapors, 03epa, cy^oxo#- 

h he p^kh (cp. ct/ 406 n cjt. t. X n. 1). 2) IIo coo6pa3KeHiaMB pe- 
JinriosHBiMB: ocBaipenmie npe^neTBi 6jraroroBfaria npaBOcjraBHon 
n;epKBH (HarrpnM., hkohbi, Era^nipa *), ncajiOBaHHBie ^yxoBHBiMH m- 
BtaMT, nanarin h KpecTBr). 3) IIo ecTecTBeHHon npnnHH%: B03;a,yxB, 
BOfta npoTOBHaa h MopcKan, cojtnenHBiI h jljesme cb^tb h t. 
HeJEB3H ? O^HaEO, OTHOCHTL KB Ben];aMT> BH&o6opOTHBIMB T. K., 

ct. pa3pimeHin Bpana, ohh MoryTB 6 bttb npo^aBaeMBr H3B anTOKB. 
HanpoTHBT,, <j)a,o>iiraBB£s: MoneTBi, 3anpem;eHHBiJi ij,eH3ypoio kheth, 
pHCyHKH, HOTBI, HHOCTpaHHBTH HTpaJIBHBIH KapTBI ftOJISKHBI 6 bTTB OTHe- 
centi kb Beni;aMT., h3bhthmt. H3B odopoTa no rocyftapcTBenHBiMB 
coofipa^enisMB. 


§ 15. Bham Beui,HbiXT> npaB'b. 

1, B'b 3aeueuM0cmu om% moao, npocmupaemest jm eetquasi 
eJiarmb mozo turn dpyzozo ,/mi^a na npunadjisowau^ym eMy 
eeityb ujiu ua eeiqb %ydtcyw, pasjiuHawm^ dm sjmeuue euda 

, eeu$Hux r b npm'b: l . npaeo codcmeeuuocmu u 2. npaea na Hyofcyu) 
eeuj,b. 

2. Ilpaea ua nyofoyoo eetqb, e% ceow ompedb, Mooieno nod- 
pmdmjiwmb ua dm euda: 1 ) npaeo ua u^muuocmb nymou eeu^u 
(3ajio80eoe npaeo) u 2) npaed na caMyio nyotcyw eeu$b e% na- 
noM/b-jmdo onpedmMHuoM'h omuomeuiu. 


*) BnponeMB, ceHaTB paspBnraexB csaBaxB arfecTa na ittraaSHmaxB 
host* ctaoKOCB (96/99). 
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Eb oxhmb npaBaMB oxhochtcs: eepBHTyTti, cy- 

nep$HE[ifi (y HacB npaBo sacxpofiKii), 0 m^ht6B3hct* (y HacB hhhhib- 
Boe npaBo), Bemptia iiobhhhooth, npaBO BHKyna h npenMyir^eoTBen- 
HOM nOKyilEH He^BHjKHMOOTH. TaKHMB 06pa30MB, BB rpa^aHCKOM'B 
oSopoxfc cyipecxByioTB onpe^i-iieHHBie, TsnraHHe bh^bi 
npaBB. y(,‘ bohb'b 3xh bh^bi, rpaasflaHCKoe npaBo He pa3p£iflaeTB juo- 

hh cos^aHia hobbixb bh^ob'b, hh H3MiiHeHifl cosepaama bh,h;obb 
cxapnxB. Bb sxomb oxHOHieHiH Benpioe npaBo npe^cxaBjraexB co6ok> 
iioray jo npoTHBonojroMocxB o6asaTejH,cxBeBHOMy npaBy. Bb o&m- 

Te#BCTBeHHOMB UpaB^ BOM He.HOB'&Ka XBOpHTB BCe HOBBIH H HOBHH 
OXJTOHieHiHj pa3B TOJTLKO OHH He npOXHBOp^iaTB HpHBCXB0HHOCTH H 
npaBonopa^Ky. 3aMKHyxocTB h onpeaiaeHHoexb coftepjsaHiH thhhh- 
HHXB BHftOBB Belli;HBIXB Hp3BB C 006 m;aeTB, HaitpOTHBB, BCeMy BftTTlTTO- 
My npaBy xapaKxepB Heno^mKHocxn, kockocxh. Bto mienie o6bhc- 
Haexca ei&opie Bcero HenoftBimHocTBio 3eMezBHoft coScxBeHHOCTH, 
aescameft bb oohob4 Bemnaxo npasa. TaKHMB o6pa30MB ? bb Beiq- 
homb npaBi jthijo noacexB ocymecxBJEHTB gboh npaBa bb cjjopMaxB, 
3apanie onpe^JteHHBixB 3aK0H0MB. 

5 . Hanoue%^% paasu%mom% eu$e eeu^nust npaea oeodaeo 
poda (npaea na mMamepiajibnush eew/a), nanp., aemopcme 
npaeo. 

4. BemnuMfb npaeaM% nan^ pa3Jiu%HUjm> 6udaM% npo - 
stejiemsi uenoepedcmsenHou u acKjiiOHiimejibnou esacmu Jiu%\a 
uad'b eetijaMUj npusnannou 3anouoM% npomueonoJiaeaemcH 
oduKHoeenno ejiacmb Jiui\a nad% eeu^aMU, ne ocuoeannasi na 
K.aKOM'b-Jiudo eew/HOM'b npaem, — npocmoe, 0anmu%ecnoe o6jia - 
dame eeitfbw . 

BMO 06 bHCHBH 0 BHHie, HTO dblXOBOe OXHOHXeHie CXaHOBHTCH 

]op:H#iFiecKHMB ? ecJiH oho ocHOBBiBaexcH na npaB% (§ 2 r 2.). IIo- 
3xoMy npocxoe, ^aKxtaecKoe ofka^anie Bem;i>K), KaKB He ocHOBaH- 
Hoe Ha npaBi, Sy^exB tojibko 6bixobbimb, hk 9 K 0 H 0 MH l ieeKHMB 
oTHoineHieMB, Oxcio^a h npocxoe ofi-na^a-Hie Benito HeJiB3a otho- 

CHXB He TOJIBKO KB Ben^HHMB HpaBtlMB, HO H B 006 m;e KB KaKHMB- 
&k6o npaBaMB. T£mb He MeHie, ya£e pmcKoe npaBo $aBaao sa- 
H^nxy xaKOMy (JaKTHieeKOMy o&na,a;aHiio Bem;BH>, bb KoxopOMB o6jra- 
^aTe^B Bem;H rocno^cxsoBaoiB Ha^B neio x a k b, k a kb 6h ohb 

dHJtBftfitcXBHXeiBHO C06CTBeHHHKOMB 3 XO3HHH0MB 
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ftaHHoS b e m; n. TaEOn o6.na;a,aTe.JtB boib;# Ha.3HBajiCH be Phm& b jc a- 
(nocoeccopoM'B). Ore npoTHBOiiojrarajrcK o6jiaji;aTej£io 
BenijH, KOxdjiBit rocnoftCTBOBara na^E Heio, npi3HaBaa on xo- 
asHHa. 8 toxe nocjr&flfliS odjia^aTejii) Ha3HBajtca be Phm£ ^ep®a- 
TejreMB Beiu.ii (rieTenxopoME). Ecjih, xaEHME o6pa30ME, BJiagi- 
j dy^yiH <|>aKXHHecKHME o6aa,fi,axe.JieME Bemn, be npoxnBono- 
jiojehocxb ^epiEaTejrio, hm^t. caME npaBO Ha 3am;HTy cBoero Ma¬ 
xima BenijBH), to OTcio^a echo, nxo pHMJiaHe, samniijaa CE no- 
moiu;bh) npaBa faEXE, t4me caMBiME n $asxy (BJia^iHiio) irpn^aBaxH 
ehke 6 be xapaKxepE npaBa. IIo&oSho xony, sa ee .nyHa, fiy^ynn 
TeMHBiM^ t£.home, $aexE cb^te, ocB&in;aeMak cojiHiieME, n npio6p£- 
TaexH ananeHie cBixma, tohho TasHse B-na^iiHie, ocTanancB (JaETOME, 
oxpaKaexE npaBO, fiyaynn samanjaeMo npaBOME, n npiofipixaexE 
'attaneme npaBa. HeyftHBnxejiBHO, noaxoMy, nxo &o chxe nopE cnopno, 
ecTB jlr BJra^nie $aKXE hjth npaBO. KpoM& xoro,.yKeno pHMCKOMy 
iipaBy B-nafttaie ce 'xeneHieME BpeMenn npeBpairiaaocB be npaBO 
co6cTBenHOCTH (npioSpixaTejiBHaH ^asnocTB). Be coBpeMenaoME rpa- 
ac^ancEOME npasi BJia^fenie Bee 6ojiie n 6oJiie npio6piTaexE xa- 
paETepE npaBa. TaKE, BJia^toie nepexo^nxE ee nacjii^nnKy (o6in;e- 
repMas. yjr. ct. 857), m. 6. nepeneceHo na ftpyroe rai^o (o6m;e- 
repMan. ya. ct. 870), Bjra^jren.E ^biekhmoh Bem;H MOiseTE ycxano- 
bhte npaso co6cTBeHHOCTH be raipfc ftoSpocoBicxHaro npioSpixaxera 
Bem;H, xots ohe caME stoto npaBa co6ctb6hhocth h He HM&eTE 
(§ 17. III. 1). OftsaKO, HecMOTpa Ha to, hto hhh4 BJia^inie He 
tojieeo 3aiu;HM;aeTCH npaBOME, ho yoJiOBia ero ^McTBSTeJiBHoe™ 
onpe^iJinfOTcn Tarae npaBOME, n oho flaace cnocofeo co3,a;aTB npaeo 
co6ctb6hhocth,—x4me He MeH&e Bee Me HexB3H Baa^iHie, eeee 
peryjrnpyeMHfi apaBOME $hete, othochtb ee Bem;H£iME npasaME. 
OaMoe SojiBniee, hto momcho cfliutaTt, 3xo paBCMaTpuBaxE BJra&imie, 
be Biqi;y ero Henocpe^CTBeHHoi 6 jih30cth ee npaBy eoScTBeHHOCxn, 
Ph^ome ce hhme, CooTBiTCTBeHHo CEa3aHHOMy, BJEa^ime 6y^eTE H3JEO- 
iseHO Henocpe^cxneHHO 3a npaBOME coScTBennooxn. 3a BJta^HieME 
nocji^yexE H3jio5KeHie aajiora n ^pyrnxE bh^obe bgii^hbixe npanE. 
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rflflBfl II. IlPflBO COdCTBBHHOCTH H BJHUlHfe. 

* 

§ 16. rioHjiTiji o npaB'fe co6cTBeHHOCTH h o 6 j > orpa- 
HHMeHijix'b ixpaaa co6cTBeHHOCTH, 

X Uounmie o npaotb co6cmemmocmu, 

1 . Tlpaeo coocmeennoemu, no cpaeueuim m> dpysuMU eeu\~ 
humu npaeaMU ? ecmb nauMenn>e oapanmeHncm eeitynasi e</iacmt> 
nad% eetqaMU. 

9to onpe^tjrenie npasa co6gtb6Hhootk fie eorjiacyeTcn cb 
npeacHHMi. ero onpesfijEenieMB, Easi, HeorpannHeniioft BJia- 

CTS. Jijio BB TOMB, 5T0 H BB pHMGKOMS UpaBfi COfiCTBeHHHEB 
6LIJPB £0 H3BfiGTHOH GTeneHH OrpaHHTeHB. TfiMB 6oJlie BB HaCTOS” 
ju^ee BpeMa He<UB&a npasnaTB bjibctb eoficTBeiraHKa HeorpaHnneHHot. 

rpaac^aHGKoe npaBo Bee csmk nponnKaeTca copiaaB- 
HHMH HaaaJiaMH, BB npOTHBOHOJIOaCHOCTB pHMCEHMB, HH^HBHflyaSB- 
HBiMB, h Bee 6oJifie h SoJifie orp ann thb aeTB npaso coOcTBe-HHOcm 
Hostomy HOBifimifi saKOHo^aTejiLCTBa, o6m;erepMaHCKoe h niBefiii;ap- 
“eKoe, a TaKace n naniB npoeKTB rpaa^ancKaTO yaoKenia, npn- 
3HaioTB Bemnyio BJiacTB co^cTBeranKa orpani^esHot, xots h 
H afido.trfie noJiHof no epaBneniio cb ^pyrnMH BemBBiMH npa- 
BaMH. Bb 9tomb OTHomeHiH h naniB tomb X uacTB 1, no^ajiyi, 
6 mjk e ctobctb kb coBpeMeHHOMy noHHMaHiio npasa eoficTBeimocTH, 
qfiMB, nanpBCMipB, $pann;y3CKit KOAeKCB. 4>pann;y3CKifi KOAeKCB 
onpe^fijineTB npaBO eodcTBennocTH, kerb npaBo H0JtB30BaTBca n 
' paGnopascaTBca BeipaMH caMBiMB HeorparmeuHLiMB o6pa30MB 
(§ 544), naniB sse t. Xh. 1 bb gt. 420 ne eoftepjKHTB bthxb 
cjiobb. TaKOBa nepsan ocoderaocTB npasa coficTBeHnocTH bb coBpe- 
MenHOMB ero nosHMamn. Jpyraa ocofiennocTB— sto bobmoshoctb 
nepe^ann npasa coocTBeiiKOGTH: (ne^BHacnMocTH * n ^hotmocth) 
neBaBHGHMO otb Toro ran jipyroro lopHjpiqecKaro ocnoBania (th- 
*Tyata). TaKan nepe^ana, OT^fiaennas otb fopn^HnecKaro OGHOBania 
(aficTpaKTHoe npiofipfiTeHie b e m h h x b npaBB), bbo- 
#htc a HHHfi bb odjiacTH npio6pfiTenia npaBa eo6cTBeHHOCTH na 
He^BnmHMHa Beipn. TaiCB, no o6ii],erepMaiTCKOMT yxoaseniio (§ 925) 
npoGTOro corjEamenia o iie^BmicnMOCTH, 3anBjreHnaro BOTimnoMy 
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ycTaHOBjreniK), ^ocTaTorao npiodp^TeHis npaBa co 6 ctbbhhocth. 
IIo^b npocTBiMB corjxameHieHB pa3jMieTca asicB HeyKa3anie H>pip;E- 
necKaro ocnoBaHJE, HanpuM., sapeHin, KyMH-npofla™ h t. s. TaKHMB 
o6pa30MB, npn aScTpaKTHOMB npiofipferenin npaBa co6ctb6hhocte 
BCe CBO^HTCK KB BOJlfc JIHIja, KB HOT $OpMaJEBHOMJ 060 - 

CHOBaHiio Bem;Haro CTpon, h£mb napyinaeTca gbh3b Meac^y cTpoeMB 
lopHftHnecKHMB h 9KOHOMHBecKOK) 3KH3HLK). Hanie UpaBO He 3HaeTB 
aficTpaKTHaro npioSpiTemn go 6 ctbbhhogth. EforapiyeB ^tJiaeTB ot- 
MfoKy bb KpimocTHOMB peecxpi BB TOMB JIHIEB e^iyna'lfc, eem 
HMieTca JopH^HBecKOe ocHOBanie npio 6 ptoema hb^bhkhmocth, nanp,, 
^apeme, Mina, Kymn-npoflasca, Hacji^OBanie, npiofipfeeHie ho ,a;aB- 
hocth h t. OTHOGHTexiBHO xbhjkhmoctk cp. § 17. III. 1 . 

U. HoHHtnie 06& ozpanuHeniuMz, npaea co6cmeemtocmu. 

1. Ospammeuitt npaea eodemeeuuocmu eymb a) mn> epa~ 
nuiju (enmcHetiisi) eeu^nou ejiacmu jmija, e^b nped?&jiax / h %omo~ 
pux'h 6) epawcdaucKiu npaeonopndoK'b npu3Haem f b sa codcmeeu - 
mwoM7> eosMOQfCHocnbb oayu^eemeMmb ceow ejiacmb, 

а. TaKB, KaiK^HH C 06 eTBeHHHKB CT&CHeHB BB IipaB& H0JIB30- 
BaTBGa CBoen Ben^Bio hcxuhohetcjibho bo Bpe^B ^pyroMy eo6eTBeH- 
HEKy (iHHKaHa). IIosTOMy, ecJia 6 bi raup A bbipbijeo y ce6a Ha 
^Bop'ifc KOxro^en.B cb ECKJUOEHTejrBHOK) p^jibio nepexBaTHTB BO^sHyio 
mkjlj e 9THMB ocyiHHTB KOJEO^eijB cocfe^a^ to TaKoe ocyu^ecTBjreHie 
jehixomb A CBoero npaBa co6cTBeHHOGTH sa 3eMjrro He sobbombtch 
GOB peMeHHHMB rpast^ancKEMB npaBOMB. BnponeMB, HamB 3aKOHB 
ne 3naeTB ^annaro orpaHBcneHia npaBa go6ctb6hhogth. H3b 9totg 
npHMipa bh^ho, hto orpannneHie npaBa coficTBeHHocTE ecTB ftift- 
CTBHTeJiBHO CT^CHeHie coficTBeHHHKa, a ne npe^ocTaBJieHie TpeTB- 
eMy jrnn;y npaBa na BenjB co6CTBeHHHua. IIoaTOMy ni&TB 
orpaHHneHin npaBa cofiGTBeHHocTH, Kor^a coci^B HMieTB npaso, 
HanpsM.j nporoHSTB cboh ceotb na nyscoe 03epo ftjrn bo^ohoh 
( cepBHTyTB). PaBHHMB o6pa30MB ne 6y^eTB orpaHEneHin npaBa 
codcTBenHOCTE, ecm co6cTBeHHHKB c^axiB cboh #omb bb naeMB. 
HaHHMaTejfB HMieTB 3 ^cb Taip&e npaso (ofinsaTexiBCTBeHHoe). 

б. PpaHHii;H nacTHof BjracTH jinaa (GT^cnenia coficTBensEKa) 
ycTaHaBXTHBaeTB caMB rpaac^aHCKin npaBonopa^OKB (a He bom co 6- 
CTBenHHKa) HMenuOj 3 a k 0 hb h o 6 h n a it IIoaTOMy ycTaHOBaeHie 
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rpaHHU'B BOI^HOK BJiaCTH JIKipa BXOftHTB BB CaMOC HOHHTie npaBa 

coficTBOHHOCTH. A TciiEB KaEB npaBO co6cTBeMocTH onpe^iMeTca 

3aEOHOMB EC OfiBIBaeMB, TO OHBC « H JCTBEaB.B KBUIOTB rpaHHll,Kt 
co^cTBeHHOCTH. OTcro^a t. h. 3aKOHHH5i 3anpemeHin no^oa^yTB Tame 

orpanmeHia npaBa coocTBeimoeTK, HairpHM., sanpempHie ^a- 
pH'L’B po^oblie KMyaieoTBa hjih OTay^aTh tiMtHin, Ha KQTopwn Hajionce.BO 
Banpeinenie, n t. & T^jil Boodmp ,bc4xb orpaHroenif npaBa eo6- 
cTBeHHOCTii ecTB CTicneHie coScTBeHHHKOBB bb HHTepeeaxB o6m;e- 
hchtie, coeiftCTBa n ftaie rocy^apcTBa. no9TOMj bb Hanie BpeMa, 
Koraa couiiajiLHBiB: naaaJia uce 6oaie n 6ojite npoHHEaioTB bb rpa- 
K^aHCKoe npaso, orpaHmeHin npaBa coocTBeHHOCTK 3aMfeHO bcg 
6o.iie h 6ojrie yBe.3MHBaK)Tca. TaEB, orpanmeiris KacaaoTca hhh4: 
1) ycTponoTBa n eo^epscanin somobb, (|)a6pnKB n sanoftoBB h hhbixb 
coopyaceHin (Yct. cTp. bb t. XII b. 1), 2) pa 3 pa 60 TKH ni^pB 3eMJin 
(Yct. ropH. bb t. VII), 3) oxotbt, phohoS sc uKeniyiKHofi JIOBJIH 
(Yct. ceji. X03. bb t. XII n. 2), 4) noaB30BaHin JEfeeaMt (Yct. sien. 
bb t. Till n. 1), 5) nojiBBOBaniH seMJieio, pacnoaoHjennot Bpp&b 
ehhIh scerfBHHXB ^oporB (06m;. jgt. Pocc. sceji. ^op. bb t. XII 
a. 1) h 6) orpanmeHift eoficTBeHHBKOBB bb HHTepecaxB napo^Haro 
3ApaBin h jibehoh 6e3onacnocTB (Yct. span, bb t. XIII n Yct. 
npeA. h npee^n. bb t. XIV; cp. IIpoeETB, ct, 786). RpoM$. tobo, 
KaKB na naHdojrie eyiupeTBeEHoe orpaHnaenie npaBa eodcTBennocTH 
Soxskho yitasaTB 7) na npHHY^HTejiBHoe OTBya^eHie (oEcnponpiaipa; 
cm. § 18 III: npeKpampme npaBa codcTBennocTH). Kb eoacari- 
niio, bb naiaeMB aanono^aTejiBCTBi h4tb ^ocTaTomHXB orpaimne- 
nin npaBa co6cTBeHHOGTH bb BCHTepecaxB Kyjn>Typti: ocxpaHenin Ha- 
M.ffTKHKOBB ^peBHOCTH, oxpaHH jraB£macj)TOBB n t. n. (cp., HanpHM., 
PecceHCEifl aaEOHB 1902 r. bc JIiooeECEifi CTpoHTeJiBHBit ycTaBB 
1903 r.). 

2. E mo nacaemctt m. X. %. 1 , mo om a) mn>tMi6ae?m 
oepammemst (crmcmuin) npaea coScmeeuuocmu m> npaeaMii 
na Hyjtcyw eeu{b (cepeuntymaMu). Ospaumenm npaea coScmeen- 
nocmu om npsmo nasueaem'h npaeaMU , UMenno: npaeuMii 
ynacmisi 6) ooi^aeo u e) nacmnaso 6 o no/ibsoeauiu u eueodaxb 
nymoao tmywtficmea. 

a. CMt/nieiiie 9TO ofiBaGHaeTcn, 6, m., . BJiinnieMB na t. X 
n. 1 $panny3CKaT0 EO,a;eEGa, KoropBrf Tame snaeTB cepBHTyTH 
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(up aB a na nyncyio Bemp), HMfooipie h^jilio: hih nonBsy o6m;ecTBeH- 
Hyro, hjih ace noatsy nacTHBixx jihhe (ct. 649). CMiineme 9 to 
HM teTB h npaKTmecKoe 3naneHie. Ecjih codcxBeHHEKB, nanp., ynn- 
HT07ECETE CBOK) BeipB, TO OHB He OTB^iaeTB 3a TO, TTO BM^CTt CB 
T^ME yHHBTOaCMHGB H OrpaHHneHiH UpaBa COScTBeHHOCTH lia‘ 9TV 
BeiHb. HanpOTEBB, 9Ta OTB'fcrCTBeHHOCTB ^OJIilCHa Hm£tb MicTO, KO'rji.a' 
CB yHBCHTOiKeHieBIB BeipH Co6CTBeHHEK0H'B ? ft^JiaeTCH HeB03M0>KHBIMB 
ocym;eGTBjreHie nyisoro npaBa na yraHTo^eHnyio Beiup. EnponeMBi 
T. X. H. 1 TOBOpHTB OTft'fcjEBHO E 0 CGpBHTyTRXB, KHKB HpaBaXB H9 
nyncyio coScTBeHHOGTBj Ha3BiBM TTXB npaBa me y r o £ i ii BB ny- 
5KHXB EMyiHecTBaxB (gt. 45-2). TaKEMB oSpasoMB, cM-fernerne orpaHn- 
nemfi npaBa co6cTBeEHOCTH e c epB ht y tobb bb x. X h. 1 He co- 
BCi>MB HOJIHOe. 

6. UpaBO ynacTin ■ 66m;aro ecTB Tanoe ynacxie bb bbuto^xb 
nyacoro HMym;eeTBa ? Koxopoe ycxaHaBJiHBaeTCH „bb noJtBsy bc^xb 
6e3B H3BHTis“ (CT. 488 T. X H. 1). Cm. III. 

b, HanpoTEBB, npaso yxacTin naeTnaro ecTB TaKoe ynacxie 
bb BBiro^axB nyacoro HMymeeTBa, EOTOpoe ycTaHaBjimaeTcn ^ehct- 
BOHHO H HCKMHHTeJEBHO BB H0JEB3J KOTO-mfio H3B HaCTHBIXB BJia- 

^4jiBHeBB“ (ct. 433 t. X n. 1). Cm. IV. 

5. lOpudunecMoe pasJiUHie Memdy ospauuneninMU- npaea 
codcmeeunocmu , npaea ynacmisi o6u{>aso u Hacmnaso^CKa- 

sueaemesi e b momx, %mo nepeoe ecme oepaumenie , ycmauaejin- 
eaeMoe e% nySjimnux'h immepemx% emopoe — e'b immepeeaxo 
%aenmux% ujiu cocmdcmea. 

IIo9TOMy npaeo ynacTin odiparo, bb npoTHBonoroacHocTB npaBy 
ynacTin nacTHaro, He mohcotb 6bitb npeKpan^aeMO ran H3MfaHeMO 
no corjiameHiro nacTHHxx jihpb. 

v. 4. Ozpammenish npaea codcmeennoemto ue nodjiexcamo 
pacnpocmpanumeMHOMy mojinoeanim. 

IIoaxoMy, HanpHM., ct. 442 He npe^ocTaBJfneTB npaBa BepxneMy 
B.xa^ifBii;y npensTCTBOBaXB HHH-neMy nojiBBOBaTtcn p§koh> h 3a- 
CTaBMTB ero noHnncaTB ypoBeHB bo^bi, scni^oTBie xoro 7 hto Bepx- 
Hit BJiagfcrepB, no hpebeh^ nepeeTponKH cBOefi MejrBHEipa, Bexpt- 
naeTB nps hobomb en nono^eHin npennTCTBie otb ^ificTBin hhseo 
aeaKaH^efi MeJiBHEipi, gcjce Bjraft'fcieHB 9toh noe-ai^He! mojibhepbi 
H e ho^hh^eb ypoBHH BBiine Toro, KOTopBffi cyipecTBonajiB panBine h 



83 


He MeJELHiini BepxHHro npn iiposKiioarb oh nu- 

jiOB^eHin (96/17). PaBHHMB odpaaonx, BepxHiii Baa^luepB ho bb 
npasi TpefioBaTB JiOHHHcemH bojibi JiOTOMy mnii>, hto bucotb erf 
npenHTCTByHT'L ejiy hootpohtl hobtjeo MejrMmpy, nepeeTpoim. cxapyio 
h t. 3 . (71/2L0, 74/94). BtTCTABJieHiioe bhiiib nofloacoHie (4.) 
hm&otb' TiiMB dojiBinee SHaienie, hto bb HaniHXB sbrouuxb wItu 
oeodBixB nooTaaoBaemil, onpesiasiouiiiXB BsaHinrus otkoiiiohIh cod- 
CTB&HHHita kb raiiy, noxBsyiorupMycH npasoMB ynaoTirf Macraaro. 
CeHaTB, hgxo^h H3B cymecTBa bthxb OTHOHiemir, nocTaHOBjmeTB, 
bto no.itsyroipitGH thkhmb npasoMB ynoaHOMOHeHB kb eoBepmenijo 
Bcero ooro, hto HeodxoftHMo snn ero ocyiu;ecTBjieHia. Ho 3thmb 
ne sabres, nanpHM.j codoTBenHHKy MexfenniJBi npaBo, jtfls. nossep&a- 
Hia .jorh Ha onpe^xe-HHOMB ypoBHfe, paCHOpBHCaTLCH Boodle Ha 
3 eMJis deperOBOro Bjiasta>n;a h iipohsboshtb coopyaceHin, ctdhujsh 
muk aenocpe^CTBemot cbsbh cb hjiothhoh (03/27). 

Ill . Upaea ymtcmiu o6u^mo. 

1 . Upaeo ecsmado na npoxod'b u npomd'b no fiojib- 

uiwb dopozaM'h u eodjmuMh nym^wb[pm. 434 m. X %. I ). 

XOTH CT. 484 rOBOpiITB 0 doHBHIHXB ^oporaX'B, O^IiaKO H npo- 

ceDTOHH ■ floporn, noKaB&fra&m Ha incur! cneniaaBHaro MezKesaHui 
h xyacaiipa km coodmenis Mcaj^y cexam h sepeinimzH, 1103 x 0 - 
Shb noflfc sMcTBie axoil CTarBH (84/76). IIpn stomb, bb uacTKOCTir, 
ncdepera-MB pfeKB h spyraxB boshhbixb coodiaeHit onpo^tasexca 
microbe npocTpaHCTBo 3estan ;h;jih deaeBOK thth cysobb a nun- 
tsb h mk iipoHHXB Haso 6 h ocTeli oysoxoscTBa (CT. 437 T. Xh. 1), 
HooTpaHCTBo 3eM3H doneBOft thth, nasuBaeMOo o(*hobhh- 

buib, cyipecTByeT'E, no bc4yib cvuoxoshbimb h ciltobh&tmb pteiatB. 
(6/841, 84/3). Karan pirai otkpbith km cyaoxoscTBa sum 

IJiasa-9T0 SaBHGHTl. OTT, npaBIITeJBCTBeHHOH BJaCTH (80'2*20, 

4/3). IHapHHa deaeBHHKa .cHHTaeTOff ^cchtb ca^'ein> or& rpedna 
3epera ? a He otb ypi3a mRbi. Jo Hs;i;aHirf BaKOixa 1889 r. umjhj 
- ciropno, mosho jibc Ha 3 BaTB Hpaso npoxoaa, upofe^a vt npaso na do- 
HeBHHKB orpaHraemHMH’ npaBa codcTBeHHOOTH, t. k., cor.iacHO ex. 406 
T. X H. 1 ? „cysoxo^HBia p^KH h hxb depera a doaBmia aoporn“ 
oTHeceHH kb” rocyjrapcTBeHH&TMH HMymecTBOAix. Ci> aa- 

KOHa 1889 r. (cm. ct. 435 1 t. X h. 1), cnopn ototb pasptmeHB bb 
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nojEBsy HaeTHHXB -co6eTBeHHHKOBB. Hmghho, bb cxynai yupas^Hernff 
6o*n>nfflXB flioport, 3eMM, iraxoffiamiaca noAB hkmh, Hoc'rynaiOTB 
# 6e3B03Me3aH0 bb pacnopjDKBHie BJtaflisjrBijeBB sene jel, uepe3B koto- 
p ue ftopora npotferaxa bo BpeMH ea ynpa.3^HeHia hjih cyateHia, 
ecjiH yapeac^enie. bb B^pfeniH Koero ona, TiaxojipiiaeB, He HM'fceTB 
^0Ka3aTeaT>CTBB, mto Ta bom 3M onjia npiodpivreHa ho^b ftopory ycTa- 
HOBJtBHHHMB HOpfljptOMB H3B HaCTHOH OOfiCTBeHHOCTH" (d\ 435 1 T. X 
H.-l). Ho9TOMy HaftO HpH3HaTB COrJiacHtTMH CB SaKOHOMB JipaBa 
npnfipeacHaro coficTBeHKHKa: 1) ycTparaTB BCHKoe Henp&BH^BHoe 
H0Jii>30BaHie 6eqeBHHKOMB ? He sonycKan stoto noKB30BaHis: 
npeA^JTOBB, yKasaHHBixB 3aK0H0MB (85/101, 91 / 48) ? 2) upen htctbob aTB 
B03BGSSHii0 Ha 6eBeBHHKi HOCTOHHHMXB IIOOTpOeKB (91/48 \ 114), 
3) OTMyiK$aTB SeHeBHHKB BB TOMB 06 b 6M^ fipaBB, KaKOH; CHMB 
HMieTB (00/14). IIooTony ace upaBO eoScTBeHHOcra Ha bbmjceo'uo^b 
6eHeBHHK0MB mojkgtb 6bjtb VTpafHBaeMO h npioSp&TaeMO bb ^aHiOCT- 
hbih -cpoKB (88/43). Cm. Tarae ct. 426 h 428 t. X h. 1. BnpoH'MB, 
6eHeBHHKH h HafiepemHBia bb ropojtaxB He MoryTB 6bw\ np^Me- 
tomb nacTHoft co6cTBeHHOGTH (88/48), noneMy bb othxb e&yHuixB 
H H6JIB3H rOBOpHTB o6b OrpaHH^eHlHXB HpHBa CO^CTBeHHOCTH. 

2. 3ukoh% ozpanunueaem'b npaeo codcmeeHHoemu ne rnjib- 
%o mn>M r b, %mo ou% npedocmasjimm b npaeo npoxoda u npomda 
no So&buiUM'b dopozasfb u no eodsmuM'b cooOweniyMb ecym> 
6esb ns'bmiisi, no u ycmanaejiueaerm ymjibm p$id% mnpe.fi- 
uiu djisi codemeenuuKOeb bb i^tbMXb ocytificmeJieuiH ceoddu 
npoxoda u npo%eda. 

1. no^HOXHaro xopsia nporomreMaro cKOTa BJia^jibBaB 

^aBB, npraeraioipHXB kb 6ojebuioh ^opor'fc, saupeipaeTca CKaiiiHBiB 
h BHTpaBJiHTB TpaBy, pacTyniyio Ha npoeTpaHOTB'fc MipHofi ,a;oporH:a 

nporoHHeMBit ckotb ho motb hphbhhhtb nopra hommb h b- 
TpaBH xjr46y, to o6asaHH ohh cboh. bb t^xb MicTaxB o\ 

^opora OrOpO^HTB fflll 06pHTB KHHaBaMH" (CT. 435 T. X H.. 1 
2. „Eb O^HBaHHOCTHMB HO BO^flHHMB COOdipeHiHMB HpBc6peffiHHX l 

BJia^JinpeBB othochtch Meac&y HpOHHMH eal^yioipia: 1) Ha pfeaxi 

Cy^OXO^HHXB He CTpOHTB MeJTBHHH,B, HJI0THHB H BaKOKOBB HJIH ftpy- 

thxb neperopo^oKB, otb kotophxb pira sacopsioTCH bc kb cy^oBO- 
My xoj^y ^iaaioTCH Hey,a;o6HHMH; 3) ho3B0jihtb 6apKaMB k 3,pyrHMB 
oy^aMB ocTaHasjiHBaTBGH y tfeperoBB h npHnajinsaTB ohhh, BBtrpy- 
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30TR CBOH TOB&pJBI, lie BBLXO^H 3B Hep TV OTBe^eHHOil llOJSJb 

oe^re.BHHKB hjih npiiOTam, de3B bchkoh aa to niani" (ct. 438). 

3. mcjirhshb na pfotaxB, noHMenoBaHHHXB bb YcTasi 
nyxet Coo6m;eiria (ct. 363, npsM. 5, no npo,a;.), ofiaaaHM no Tpedo- 
Baniio M^CTHaro HanajiBCTBa Byres Coodmems, cnycKaTR so^y na 
ocHOBaniH upa,BMB 7 H3Ji<meHHHXB bb tomb JcTaBii (ct. 439). 

4. ^Bjia^kusnaMB sanpeipaeTcn ctpohtb nepesB Majrtia HecyAOxofl- 
hhh pins moctbi Ha KORJiaxB, aKepaaxB h Ha ejradnxB cbhhxb; 
HO A03BGMeTCfl CTpOHTB JEHdo nOCTOHHHUe MOCTBI, KOH 6 u CIIJiaBy 
SpeseHB h spobb ne npeirsTCTBOBajiH, Jindo co^ep^aTi, paaBO^HBie 
aciiBBie moctbi hjih nepeB03&i“ (ct. 440). 

B'b unmepecax% cydoxodcmea u pu5ojioecmea 3anom 
oepcmmmaem'h manatee npaeo coficmeeunocmu GJiadmjibvfiG'h se- 
MSAbj npujiesawfyux'h %% MopcnuMo oepe?,aMo u 03epaM %. 

1. Bb CiBepHOMB OKeaHi h BIuiomb Mopi AOJiacna (jbttb cbo- 
do^Hoio nojroca deperoBoro npoGTpaHCTBa He MeH^e acchth casKOHB 
HISpSHBI deSHpeHHTGTBeHHarO HpHCTaHHHja pBldonpOMHHIJreHHH- 
kobb. BnponeMB, 3&4cb nfiTB orpansseHiH npaBa codcTBemocTH, 
t. k. bb ct. 288 t. XII. h. 2 n;j;eTB pins o6b otboa4 ynacTEOBB 
3eMJts ycTpoftcTBa BasoAOBB h 3anpein;aeTCH, GJii^OBaTejiBHO, ot- 
boaktb ho^b aaBojiBi MopoEie depera, KaKOBBie, corjiacHO ct. 406 
t, X. h. 1, npsHa^JientaTB rocy^apcTBy. HairpoTHBB, aaKOHB o depe~ 
raxB KacniHGEaro Mops, ocTaroipsxcH cboOo^hhmh „na o,a;Hy sepcTy, 
Ha^sHaH otb samecKORB irps canon bhcokoh bo^'I, ajlh npscTa- 
HHin,a .iobd;obb h ycTponcTBn npoMBiGJiOBHXB 3aBe;i,eHit“ (ct. 494 
t. XLI a. 2), BarfeeTB bb Bipy orpansneHie npasa codeTBeHHOem 
O^HOBepcTHan npsope^Haa nojioca, npeAHaSHanaeMas hbih4 bb od- 
m;ee bc£xb njiOBpoBB nojn>30BaHie, bb h4kotopbixb cbohxb nacTHXB 

HaxOjI.HTCH BB COdCTBeHHOCTH HXB HpeJKHHXB HaCTHBIXB BJia^'^JIBI^eBB 
(npsM. 1 eb ct. 494 t. XII s. 2). 2. HaKOHepB, hmIjOtch Heco- 
MHtHHOe orpaHsaeme npaBa codcTBenHoeTH BJia^iJinnieBB mueAh. 
Hpsjieraroii^HXB kb ph6ojiobhhmb 03epaMB, bb kotophxb ph6hhh 
jtobjis npsHaAjreaiaTB ^pyrsMB jrsnaMB hjih me ocTaBJieHH jaa bojib- 
Haro npoMHCJia. Bb stsxb cjiynanxB „nps6pescHHe BJia&iun>ip»i aojukhh 
ocTaHsTB H3B CB06H 3eMJEH secHTB eastern, ,n;jm HpHCTaHHH^a ^OB- 
n;aMB n odcyniKH cHacTen nxh u (ct. 441 t. X. n. 1), 
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4. ffpyzin ozpammemsi npaea co5cmeeuuocmu e% umnepe- 
caxo oou\e;mumisi u nyjibmypu cm. eutue II. L 6. 

BirpoxeMB, 9th orpaimejiui: nam, t. X s. 1 He othochtb kb 
HpasaMX y*iaeTis o6ia;aro (ep. TaKiK-e BHiiie n. 8). 

IP. llpaeo ynacmtsi wacmnazo. 

1. Ospanmenm QJiadn>Jib%\ee r b coGmdnuxo seMejib: 

■ Taira/ 1. aaKOH% odssMBaeTB BzaslwitseBB 3eMejri> ^aBaxt* so¬ 
pors CBOSMB COC^SSMB R&Sl IipOFOHa S BOSOTTOH CKOTa (CT. 449 H 

451 t. X i 1) i BOoSme p5E irpoxosa h npotssa coeisei Ha naniHH, 
o'feHHBre jiokogu h spyria yrosBH (ct. 449, 450 t. X a. 1). CeHaTB 
nps stomb pasBHCHSJiB, hto sopora soJi^EHa 6htb sasaeMa cocisy 
jhhib bb tomb cjiyaai, ecjrs y Hero h&tb smaKOH sopors, xoth 6bi 
n saJEBHes, npol>3sa s spoxo^a sepe3B syscia Bjiastais (75/277 
s SP-)- BnpoaeMB, eodcTBeHHHKB He .THisaeTca npasa bm£cto cTapot 
Sopors npojioKHTJi Ha- cBoes 3eMjrfc hobjh) bb HesaxeKOMB pascTOH- 
His otb npemHeli s hphtomb Taira, hto6bl HaaajEO s OKOManie ups-’ 
xosmocb Ha xy nee sopory. „Ecm, osnaKo, HOBaa sopora npoxo- 
sceHa dyseTB xysce cTapofi hjis cb saxEHHME hpothbb ohoh o6b- 
£3somb, to BJras^oij^B npHHyH£saeTGH ohhcthtb npeHCHioio sopory 
(ct. 892 h 891 Yct. syT. coofim;. bb t. XII h. 1). 2. Bjiasi-iepB 
zeuejib s noKOcoBB, jieKaissxB BBepxy p^KS, HMieTB npaBO xpe- 
6oBaTi>, sto6u coeisx> 3anpysaMS He nosHHMajiB pisnon bosh „s 
ohok) hg HOTOUJisaB ero ayroBB, nasraeH s He ocTasaBJisBajiB s^®- 
ctbIh ero MejiBHHn;H“ (n. 1 ct. 442 t. X s. 1). 8. PaBHbiMB o6pa30MB 
X03HHHB npoTHBonojroHHaro 6epera He McmeTB npsMHKaxB motshh 
kb sya^OMy depery de3B corjfacis ero codcTBennsKa (n. 2 ct. 442). 

2. Ozpaumenitt eMdmjibyee'b comdnuxx doMoe b : 

TaEB, 1. „CTpoK)iii;ifl sohb na cajiot Mesci CBoero s®opa He 
SOxaceHB sisaxi, okohb Ha s^opB sjis Ha KpBiiny CBoero coc^sa 
oe3B cor^acis cero nocjiisHHro; bb npoTHBHOMB c^ysa£ cx^syoxB 
QEna 3aK0JiaasBaTB Ci (ct. 446 t. X a. l). BnpoxeMB, 3 ekohb S03BO- 
JIH6TB st*aa TB OKHa Ha COC^SHie SBOpH, eCJEH S°HB HOCTpoeSB He 
na canofi ue3K% a c-b h4kotophmb OTCxymeHieMB otb nes. Ho, bb 
9tomb cjrysai, xosaeBa-cocisH MoryTB 5e3npenaTCTBeHHo B03SBsraTB 
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Ha cBoel semi BCHKaro po^a CTpoems, He oSpan^aa BHHiieHiH Ha 
to, b.to OKHa coc^mto jj^oMa, o6pain;eHHBin Ha ayjKOii ,a;BOpT,, 6y- 
.XyTH BM&TB He^OGTaTOTOBIH CB^TB, OtfarOgapH HOBOf nOCTpOtE^ 
_(CT. 447 T. X. H. 1). 2. X03£BCHB flOMH He flOMCHT, npHCT])aHBaTB 
noBapHH h neHH kt> c-Ttot r i,0Ma coeij^a, jehtb bo^j h aieTaTB gopt, 
Ha hm &Bopn ero, He jraTB cnaTa csoet KpoBjni Ha ^Bopa* 
pro, ne jpfojiaTB okoht, h ,a;Bepei bt, fipaB^Mayepik, OT^ijr-sioipeMT, 
EpoBjrio eoci^HHXB s^aniS (ct. 445 t. X h. 1). 

Boo6me, Ka.KH bh^ho, nocTaHOB^eHis Hamero npaBa o eoo£,a;- 
ckomt, npaBi onera fitjHH. Tret,, ne yperympoBara: ctokh - bosbi 
it HeoSxo^HMBia ;pa OTOro coopy/KeniH (cp. IIpoeKTH, ct. 787—798), 
steady Tfon> EaKB pjui ocymKH MicTHocTet h Boodle ^ 
oejiBCKaro xoanncTBa h npoMEFiaaemrocTH bojxhhbth eoopy«His Kpatee 
HeodxoftHMH. ^ajrifce, He npe^ycMOTpinja orpaHnnenia npaBa co6- 
GTBeHHOCTH bt, i$jijixt, pa3rpaHmeHiH COC'fc^CKHXT, BJTa^Hiij a paBHO 
HijTT, JIpaBBCJTT, 0 ^epeBBHXT, H MO^aXH, paCTyipHXB Ha rpaHHIf;^ 
Sbjxb HMtoiH (cp. UpoeKTH, ctt. 804---806 h 811—812). Hano- 
HeiyB, He npeji,ycMOTpiiHBT orpaHraenia: npaBa GodcTBeHHocTBC bt, d;4- 
hhxt, coxpaHeHia s^anif, Hy^aioipHxcH ^jeh CBoeli hohhhkh bb so- 
cTynfc hxt, Bjia^iiLBiiia Ha coc^CKyio aeMTio (IIpoeKTB, ct. 799), a 
P&BHO H COXpaHeHiH 3^aHl'f, ^oOpOCOB^CTHO B03ABHrHyZ&IXT, hr hy- 
HvOii genni (IIpoeKTB, ct. 808). 

§ 17 . npioSp&TeHie npaBa co 6 cTBeHHOCTH. 

I. Honswiie o cnoco6ax& np.io6pn>meuln npaea coQcmeen- 
Hocmu . 

1. IIpioSpTbmenie npaea coocmeeunocmu qosmomho a) pas r 
-jiuhhumu cnoeodaMU. Bern amu enocoou d%Jistmcsi na 6) npo- 
meoduue u e) nepeouanajibnue . 

a. HaniT, srkohb npjmo tobophtb, hto „npaBa Ha mymecTBa 
npio6pfeaH>TCH He naane, erkt, cnocofiaMH, bt. 3aKOHaxT> onpe^i- 
JieHHBTMH“ (ct. 699 T. X H. 1). BtBC CH 0 C 06 bI TeXHHTeCEH Ha3H~ 
BaTOTCH TaKHCe T H t y JI a M H. 

. 6. Eera npaBO coScTBenHocra Ha KaKyH>-ra6o Beuj;B nepexo- 
Thtb ott, o^hoto co5cTBeHHHEa kt, ji;pyroM;y, to oto - iiponaBO^HBifi 
chocoOt, (THTyjnb) npio6piTeHifl npaea coOctbchhocth. 
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B. EcjtH iK0 TipaBO COOCTB0HKOGTH HB KaiCyiO-Mfio Belief, B03HIT- 
K&eTL BT> rpa'/i^aHCKOMB oSopOTi BHepBBle HJTH TaKBMB 00pa30MB, 
bto npeMee npaBO cobcTBeHnocTH CTOTaeTen yace neeyipeeTByio- 
to TaKoe npiodpivTOBie eciB chocoob (thtyjib) nepBoiiaaaaB- 
hmh. JOpn^naeoKoe paBJimie uem^j nponsBO^HBiMB h nepBona^ajrb- 
humb chocoiIomb BecBMa cymeGTBeHHO. Ups nepBOMB—npaBO co6- 
CTB0HHOGTH HeeeTB CB C060K) HOBOMJ GOOCTBBHHHKy B03M05KHBIS o6pe- 
MeHenia, ^eacaipia na cooctbghhooth; npn btopomb— npaBO co6 : 
CTBeHHOCTH COBepiJieHHO CBOOO r ^HO OTB EffXB. UoaTOMT IIOpBBIl} OJTOCO()B 
MOj&HO Ha3BaTf» npedMCTBOMB bb npaut co 6 ctb 6 hhocth t btopoh 6y- 
fteTB iuikb 6u po^eHieMB iioBaro npaBa coSctbchhooth bb rpasn- 
SaHCEOMB ofiopoxi. Hanri> t. X. n. 1 bb gt. 420 pasmaaeTB 06a 
enoco6a npiodplmma npaBa cooctbchhocth: ,J(xo, orbb n e p b bi m b 
npioSpiTaxeJieMB nnyipecTBa, no saKonnoMy yEplnuemio oro bb 
aacTHyjo npnHaA^e^nobTB, hojijtmb BJiacTb... kjih eomy mbctb 
cin otb nepBaro en npiodpiTaxeM ^oui.xa nenocpe^CTBenno rai 
npe3% nocrf^yroipin 3aE0HH£in iiepe^a^H n yKptnjrenia: totb 
HM ieTB Ha cie myipecTBO npaBO coocTBennocTH^y Bb npuHtnaHin 
kb cTaTbt 699 t. X t. 1 BaKOHB nepoBHCJiseTB k ea.Mf>re cnocodbi, 
OTHocn eb hiimb o6nsaTej[&GTBa n ^oroBopa. 

2. Oosi3amejibcmea nu nouM-b o6pa30M r b mmbsi cnumamb 
cnocooaMu npiodpmmemH codcmeeuHOcnm , ma% r b nam* ucnoji- 
nenie oommnejibcmea MOJieem'o Jiumb eecmu kt> 603Hunnoeenim 
npaea coficmeenuoemu. 

npOTHBOIlOJIOMBIH B3FM;i,B, UpHHBTBUi BB HtKOTOpHXB COBpOMeH- 
HHXB 3aKOHO^aTGJIBOTBRXB, OOSBaHB CBOHMB npOHCXO/K^CHieMB pHM- 
ckoh cncTeMi k 3 £ o*JE <e h i ft rpa*iKTpincKaro npaBa (sect ht ypionnot). 
Corjiacno 3 toh CBoeo6pa3nofi gbcgtgm^, ooasaTeJiBCTBa, ebeb paBHHMB 
o6pa30MB n HacjiiAOBaHie, pa3CMaTpHBajincB bb KaBeeTBt cjiocoSobb 
npio6p'hTenin npaBa eodcTBeHHOCTH. 9 totb pnMCKin B3r^n,a,B na o 6 h“ 
3aTeJiBCTB6HH0e n nacjii^CTBOKHoe npaso, KaKB na no^aHHeHHoe, 
BcnoMOraTeJibHoe npaso, aaBHcniu.ee otb BemHaro, npnnaTBin bo 
^ paHU,y3CKin eo^gkcb, sanMCTBOBanB 6 mb OTTy^a coot aBBCT bjotme na- 
nrero t. X a. 1, npas^a, cb oo^beihmb OTCxymenieMB. Thkb, b 3 b 
bc^xb o6n3aTeJiBCTBB no ^oroBopaMB eb cnocodaMB npiodpiTenin 
npasa coficTBennocTH OTnecenbi bb t. X b 1 BGero .inniB ftapenie, 
Mtaa n Kyran-npo r 'i,a3Ka. Bet seo ocTajrtHbin ooH3aTejii,CTBa no ^oro- 
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BopaMi* bb ocodyio mnvj o 6 hb a to «n b cTBOHHaro npasa, 

CoBpeMeHHoerpaa^aHcKoe npaBO npoBo^sranpoTHBonojro^HHt B3rjra#B 
Ha o6#3aTejiBCTBeHHoe npaBO, Cb pa3BHTie:MB KanHxaJia. n see 6ojib- 
meii n Sojibniei Mo6mH3an;iet He^ssKHMOCTH, oho (npaso) bh^bh- 
raen. Ha nepBHH manx, odflaaxejiLCTBeHHoe npaBO, npnsHaBaa 3a hhmb 
HHH i nO^HVIO oaMOCTOHTeJIBHOCTB H He3aBHCHMOCTB ott> Benparo 
npasa. 

5. Ymo me nacaemcsi doeoeopa, %awb cnocoda npiodpmme- 
nist npaea codcmeeunocmu, mo no omoMy eonpocy <?b pyccnou 
v i U6iiAucmu%'fo mhozo anopsimi> (cm. IL i). 

IT. Upouaeodwbie enocoObi npio6j*n>meuin npaea coocm&eu* 
noemu . 

Upouseodnue cnocodu np%odp%meum npasa codcmeenno- 
emu: 1 . nepeda%a, 2. omMmmna e'bpeecmpih u 3 . dozoeop'b (tozjiar 
meuie). 

1. IIodK uMeneM'b nepedanu , nam» npomeoduazo cnocoda 
npiodpnmeuisi npaea codcmeeunocmu, cjmdyem% nonUMamb ue 
npoemo ecmym nepedany , a nepedany a) ejiadmuisi eeufbw, 
d) cb y ( %Abm nepeueceuisi npaea codcmeeunocmu. e) Cnopno , 
odna%o y usenemua jiu nepedana uameMy mnonodamejibcmey 

a, Eepeftana Baa^tma MOaceTB BHpaacaTLca mm bo spyaeum 
senm 0 £hhmb jispoMB ^pyrony, mh BOo6m;e bb npe^ocxaBJieHiH Jinny 
B03MO2KHOCTH paCHOpflStaTBCff B (‘Hip 10 HO CB06My yCMOTpiKlH) (err. 993 
h 1510 t.. X a. 1). 

6. Hgo6xoii,hmo HEMipenie jihhb nepenecTH npaBO co6ctb6hho- 
cth cb o^Horo jinn;a Ha spyroe; h^tb axoro HaMipeHis, xaaiB He 
6y#eTB h npio6pixeHiH ? xoth 6i>i h miJia m^cto sepe^ana Btfajyfc- 
iria. Haiip., ecm mpo A £ajro cboh rayrt eoci^y B, to zgkch He 
fiyneTB npiofipixemn npasa codcTBeHHOcxn, ogjih jrnna A h B (eii 
o,a,Ho H3B hkxb) He mijiH bb BB$y nepeneceHia npasa co6ctb6h- 
hocth. Eoaxony ace Heofeo^HMO, nxo6bi npiodpferaTeJit n OTnyar^a- 
TeJib 6 hjih npaBOcnoco6HH, a caMaa Bein;b Morjra 6biTb npe^MexoMB 
npaBa coocTBeHHOCTff. PasyMieTCH, hto nepeHeeenie npasa codcTses- 
HOCTH COBepniaeTCH no KaKHMB-ilHdO HBBiCTHblMB MOTHBaMB, 
TaKHMH MOTHBaMH MoryTB 6htb: HcnojiHeHie oSaaaTeitbcTBa, aaeMB, 
^apenie h npon. Bb cbhbh cb bthmb soannKaeTB npessmalHo n n- 
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TPpecHLiif BonpocoE, o ^M-ctbht&ifbhocth nepe^ara be BaBHCHAiocm 
ote t£xe mothbobe, pa^n kotopbixe coBepmaeTca nepeHeconie 
npaBa codcxBeHHOcTH. Hhhmh cjfOBaKH, dyaera jih nepe^ana. ;$i- 
CTBHTeXBHOfi,. GCJEH MOTHBE 6H H6 £03BOJ[eHE 3 OHIHdOHeHE H T. 

-f HMCEOe TipaBO Ha T^UKHKEH BOHpOCE OTBiiHa3LO UpHHIJHIliaJIBffO BE 
TOME CMBICJli, HTO MOTHBE He HM^eTE BHaHOHia TJ.Jff itfiCTBHTeJIB- 

hocth nepe^ann (adcxpaKTHaa nepe^ana), HairpoTHBE, coBpeMennoe 
npaso odpaipaeTO BHHManie Ha mothbe uepeHeceBda: npaBa codcTBen- 
HOCTH H, eejIH 9T0TE MOTHBE nOpOHOIIE H BOOdlHe He 303B0JI6HE, TO 
iiepe^ana He flMcTBHTeJiBHa (KaBsaaBnan xpaftHpia). Cp. § 16. I. 1. 

b. 9[to EacaeTcn HaiimxE rpaa^ancEEXE 3aK0H0BE, to, uobh- 
^HMOMy, hme nenSBicTHa nepe-ftana, ehke cnocodE npiodpfcreiiia 
npaBa codcTBemiOCTH (ranne cmotphte (5ojiiiIUHhctbo pvcckhxe y l ie- 
kbixe). 

1) Ctt. 707 h 1380 t. X n. 1 hmIhote be bhiy nepe^any, 

. khee yKpiirieHie npaBE Ha SBmsiaioe HMym;ecTBO. Ta ace 

cTaTBH 707 t. X n. 1 paBcMaxpaBaeTE bbo^e bo Bjraflforie (nepe- 
^any), EaEE yEpinJieHie npaBE na HeftsuatHMoe HMyiu,ecTBO. 
yEpimienie me nejiBsa CMiuimaTB ce nepeftaneio, naEE enoeodOME 
iipiodpiTenia npa-sa coSctbohhocth. ^OEa3aTejiBCTBOME TOMy ejry- 
hchtb, nanp. 3 BBinieynoMnnyTaH ct. 707, be Eoel na pa^y ce nepe- 
ftaneii HMym;ecTBa h bborome bo Baa^foaie shkohe neperacjiaeTE 
EjinocTHBie, HoxapiajiEHHe, hbothbic, mh lOManraie aETH, nanpas- 
jieHHHe Tame na yEpimeme HMymecTBa. Em;e ncn&e nocTaHOB- 
.jiaexE ct. 1380 t. X n. 1: „Mfea £bh}khmbixe HMymecTBE mojkote 
6htb . np0H3B0^HMa h 6e3E nECBMeHHsaro yKpiuureHijT 
oftnoK) B3anMHOH) nepe^aneio..." T. odp., yKpteienie naniE t.Xi 1 
nOHHMaeTE be cmhcji 4 y^ocTOBipenin, i ok a 3 ax e jib ctb a, <J)opMBi ? 
a He cnocoda B03HHEH0BeHia npaBa Ha HMyipecTBO. 

2) Hohhh b3i\ihji;e TOMa X n. 1 aa irepe^any, KaKE ynpirae- 
sie npaBE Ha #BH3BHMoe n He^BrasHMoe rayinecTBO, h£ceox&eo 3a- 
TyMaHHBaeTcn be ct. 1432 . Yct. rp. cy#. Be 9Tol CTaTHfe roBopHxca, 
HTO „^eHE BBO^a BO BMftfcHie HC;0£H2KHMHMB HMfeieME CHHTaeTCH 

.jianajEOME sMcTBHTearBnofi nepe^aqn.H yEpinnieHia npaBE 
Ha HMymecTBO“. 9 thme KaEE 6hi no^qepEHBaeTCH, hto nepe^ana n 
ynpimenie ne ^ojihoih 6i,itb CM^msBaeMBii O^naEO, be aa l iajx^ 
.ct. 1432 pint n^exE o6e otmIteI be Ep-fenocTHOME peecxp4 ^;hh 
BB 0,n;a bo BjEa,n;’feHiH > .H axa. to OTM^TEa. n ecTt cnocodE npiodpixenia 
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npimi COdCTBeHKOCTH. 0TV >K0 OTM'kl'Ky HMfeOTB BB BH/iy II 
CTT. 169, 177 H 178 1 IIOHOiK. 0 HOT. XacTH. TaKHMB OOpaBOMB, 
xoth nepe^axa h CTaBHTca bb ct. .1432 pa,n;0MB cb yiqifenuienieMB, 
ho choco6omb npiodpiTema npaBa codcxBeHHOCTH b^Icb nBJineTca 
oTM'tTHa, a ho nepe^ana. IIobtomy eenaTB npaBMBHO pasBHCHMB, 
xto iipaso co6cTBeHHOCTH B03HHKci6TT> h 6 e 3 b BBO^a bo BJia;i;f>Hie-, 
bb eiay 3aKOHHaro nepeynpinuieHiH hm^hIh 3a ero iipiodpiTaxeHoMB 
(93/107) h hto bbo,h;b bo Bna^toie octb .ihhib orjtauiOHie o co- 
GTOHBiiieMca y^e irepexo^i npaBa na rafaiie kb HGBOMy cod- 
cTBBHHHKy (0. C. 92/13 cp. 0. C. 96/18). Tan. odpaeoMB, bbo^x 
bo Bnaftfaiie, k a kb nepe^ana, ae ecTB chocoob npiodpixeHiH 
npaBa co6ctbohhocth hr ho^bhjkhmoctb, a jihhib ocodoe H3B4:m;eHio 

0 HOBOMB COOGTBeHHHKi. 

3) Janfie, ct. 993 h 1510 t. X h. 1 o6bhchhk)tb miiib to, bb 
tomb coctohtb nepe^ana: Memo, bo BpyaeHiH Beiip; urn bb npe^o- 
CTaB^reHiH npiodp’feraTejno bo3m05kkocth paenopHHcaTBca eio. Cni;a,o- 
BaTejiLHO, 9th cxaTBH eipe Men'fee roBOpHTB o nepe^axt, kbkb cno- 
cod'i npiodpiTenia npasa codcxBeHHoom 

4) Janie, ct. 699 t. X x. 1, nepexHCjmi cnocodn npiodpiTe- 
niH rrpaBB aa rnymecTBO h othoch kb hhmb ^oroBopu h odim- 
TejiBcTBa, ho Ha3BiBaeTB, o^HaKO, cpe^H hhxb nepe^am Bonie toto, 
r yapeme, Mima h KynM-npo^aiKa, Ha pn^y cb bbi^hokb, sacni^o- 
BanieMB, upaivio pa3CMaTpHBaiOTCH bb kh. xpeTLeit npiodpixe- 
Hia h yispinn enia npaBB hh HMyipecxsa. IIoaxoMV, 
H6XB3H He COTnaCHTBCH CB COHaTOMB, KOTOpBlft HpHSHaeTB M0M6H- 
tomb .nepexo^a rrpasa codcTBeHHOCTH npir Kynni-iipo^axei (66/72, 
79/283 h ftp,) cornaineme, a He nepeftaxy. Jlrnin, bb BHfti hckhio- 
xeHiH cenaTB npn3HaeTB nepefta^y cnoeodOMB npiodpfcreHiH npaBa 
coficTBeHHOCTH bb OTHOniOHiH KyraH-npoftaHCH Bemot, Onpej^MO- 
MHXB pOftOBBIMH IipH3HaKaMH (80/94), a paBHO H npa npofta~ 
Hci ftBHHHMHXB BeifteH BB KpeftHTB -0H . CB 3aftaTKOMB (75/954). 
TaK. o6p., TOHHKO BB 9THXB HCKJOO^Me^BHHXB CnYTaHXB, Hpe^CTHB- 
MKHftHXB codoio HOpMaJIBHOe HBHenie BB TOprOBOMB odopoxi, nepe- 
ftaxa ecTB chocoob npiodpiTeHin npaBa co6ctb6hhocth. 

5) HaKonepB, bb Biiftj MonxaHin nanmxB rpa^aacKHXB 3a- 
kohobb o nepe^aui, KaKB cnocod^ ‘ npiodpiTeHia n])aBa cooctb^'H- 
HOCTH, eCTeCTBeHHO, TTO BB HHXB He HMteTCH H HOCTaHOB^ieHlt 0 
MOTHBaxB nepe^am IIoaTOMy iiiTB y hhcb adcTpaKTnof nepe- 
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AayH; h iiepe^ana, eski yEpfcnjieHie ,n;oroBopa 7 6ya,exB, eo- 
hghho, ho ftMcTBHTejiMa, ecra He^McxBHTeJieH'B ^orosopB kb BH,a,y 
He,a;o3BOJieHHOCTH ero n.'ta me Moxnsa (§ 6 1. 2, r.). Eo isceMy 
H3JiosK6HHOMy cjiii&yeTB npH6aBHTB, hto h cb xoheh 3p%im cospe- 
MeHHaro rpa^ancKaro iipaea nepe^ana, Kara choco6b npio6p r fcTeHia 
npasa codcxBeHHOcra, aoirycKaexB ctojibko HcEJiK> 1 i6HiHj hto, bb EOim'fe 
eohhobb, nojtyHaexca oKopie h^hto npoxHBonojioiKHOe Ko- 

^epa). TaE'L, bb cobpgmghhomb repMaacKOMB npasi nepesa^a 3a- 
MfaiaeTCs npocxKMB soroBopoMB, EaKB choco6omb npioSpixema 
npasa co6cTBeHHOCTH, bb xtaB c^y^aiiXB, Eor,a,a npioop'feTaTeaii y5Ke 
Bjia^'feeTB Benp>K>, hjih sor^a npeaKHit codcxBeHHHKB, no corjiaiueHiio 
cb hobbimBj npo^OJiscaeTB j^epxaTB Beiu;B y coon, hjih Korfta oxayjK- 
aaGMaa Bem;B Haxo^HXGa bo BJiaftfein Tpextaro jiHn,a h BOo6m;e hg sa- 
xo^htcb: b-o BJia&fariH OTuyKftaTeM (cm. o6inerep. yjioMt. §§ 929 -931). 
0 nepeM 1 ^ EaKB HepBOHanaitHOMB cnocodi npio6p£TeHia 
npa,Ba co6cTBeHHOCTH ^oSpocoBicTHBiMB npio6piiTaTejLeMB otb ne- 
GOf) 0 T B 0HIT H Ka , CM. HHSKe (§17 III). 

2. OcoduMb cnocoooMij npioop^menin npaaa coficrmeu- 
uocmu ua nedeuoumMoemb 5ydemb bb pycenoMb npae% om- 
Mmm%a eb np-mnocmuoMb peecmp%. 

OTM^TKa BB EptnOCTHOMB peecxpi eCTB |OpMaj[LHMi cno- 
co6b npOH3BO,n;Haro npiofipixema rrpaBa eo6cxBeHHOcxir, x&cho cbh- 
saHHBifi cb rocnoAcTBTiom;e^ y aacB ep&hooxhoh cncxeMoa yspi- 
nmmsi BeipnHXB npaBB. 9xa cacxeMa, bb iipothbohojeo^hoctb hiio- 
Teanof, uphhhtoh Ha Sanaj^k, bb IIojiBiiii h bb IlpHfiajrxiScKHXB 
rydepHiflxB, hm'6gtb Epyiraut ae^ocxaTOEB. Okb cocxohxb bb xomb, 

HTO BB OCHOBY fta-HHOt CHCTeMLT He HOJKXJKeHB npHHD,HHB IiytfjIHH- 

hocxi. IIosb hhmb cji'feayexB pasyMivn.: a) aocxyHHOCTb o6o3p£Hin 
HnoxeaHHXB ehhcb h nojiy*ieHin H3B hhxb bhhhcokb 3anHxepeco- 
BaHHHMB BB TOMB MI^a-MB (rJiaCHOCXb) H 6) 6e3HOBOpOTHOCTB, HJIH 
3;ocxoBfipHOcxB BeipHHXB npaBB ? 3anece hhijxb bb raoTeEHtra eheth. 
B^aro^apa rjEaeHoexH h desnoBopoTHocxH oxpaHHexcH HHxepecB 3-xb 
jiapB—^o6pocOB^CTHHXB npiotfp’fexaTeJieft bgiphhxb npaBB. Eass^Hf 
H3B HHXB MOHCGTB 6HTB ystpeHB, HTO BdH^HOe npaBO, HpiofipiTeH- 
HOG HMB, He MOHeTB HGOSCHj^aHHO 0Ka3aTBCH 06 pGMeHeHHEfMB Ea- 
KHMH-m6o HOBHHHOCTHMH H TpefiOBaHiHMH H HXO CaMOG npaBO HG 
mojegtb 6litb y Hero oxhhto no EaKHMB-JiH6o jopn^HHecEHMB ocho- 
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BaHiflM't. M.essjsj t£mb, kbkb no aameMy npasy 6e3iioBopoTHOCTB 
npioSp'feTenia B03HHEaeTB, bb cjiyqat eiropa, no HcTeieiriH ii^yxB 
jiiTB, co CTopoHH iipo^aBpa (ct. 1524 t. 5 i 1) h aecara jifcrB— 
CO CTOpOHM ‘ TpeiBHXB JIHDB (86''96 0 ftp.). HhBIMH C.lOBaMH, BB HO- 
cJiiypreMB cjrynai tojibko ^ecHTmiTHaa ^asaocTt Be^eTB eb dos- 
HOBOpOTHOCTH HpiOOpllTeHm He^BUSKHMOCTH. Bb 9TOMB, MOSKfty npo- 
bhmb, coctohtb lopHipiHecEoe 3HaqeHie ^aBHOcxH Bjia^inia bb Ha- 
nieMB npasi, Measly t^mb ebkb thme, r^i ftMexByeTB HHOTenHaa 
cHCToMa, jpibhoctl Ha He^BH^HMOCTH noTepsaa cboh iipescHii cmhcjib. 
0 BsescaiH y HacB snoTeaHofi chctcmh ^aBHO yase roBopsTB, h 
HM' fee-TCH H'fecEOJIJbKO HpOeETOBB, TJiaBHHM'L irpeHHTCTBieMB EB 6H 

BBCHeHiio cHHTaioTB OTcjTCTBic y HacB ircmeMejEBHaro Kaaacxpa. 
YEastiBajoTB Ha to, <ito ecjin bb naxypi BJia^nia ho onpe^ijieHH, 
to dyMaacHoe paarpanimeHie BJia^init, saKB Moryn^ee He cootb4t- 
CTBOBaTB BJiaft'fcffiHM'B BB ^McTBHTeJIBHOCTII, He $OCTHraeTB CBOeil 
ptm— 6e3nOBopoTHOcTH npiodpiTeHia. Cjii^yeTB, o^hbeo, saMiraTL, 
hto HHOTeqHan cscTeMa nssicTHa xa.MB, h4tb Ka^acTpa (bb 
IIojebhi 4, IIpH6ajiTiicEHx r b rydepHinxB, bb npemHee speMH bb Ilpyc- 
cis; $onycTHMa ona h bb niBetpapia). EpoM'fe Toro h TaMB, 
cynjecTByaTB cbhbl Memiiy Ea^acTpoMB h HnoTemoI sairacBio, oxa 
cbs3b ne rapaHTHpyeTB rpaminB h npoc-TpaHCTBa HM&Hia bb Ha- 
Typ§ (mothbh eb BOT mHH OMy ycTasy 1897 r, bb .TepMaHin). Ta- 
EHMB 0dpa30MB, HHOTeqHaH CHCTeMa HM'feeTB BB BH^y 6e3CnOpHOCTB 
JIHHIB lOpHftHHeCKHXB C B £ A £ H i t 0 rpa^OHCEOMB npaBi Ha 

imfeiie, a ne $aKTMecEKXB *). 

S , Hcwoueufb , npou38odnuM r b cnocodoM b npio6pmmeum npa- 
m coficmeennocmu na deuotcuMocmb, cossacuo eumecnasanHOMy 
(§ 17 , II. l),5ydemh y nan dozoeop'b {cosJiaweuie). 

Haane ^yMaeTB oojebhihhctbo pyccEHXB lopucTOBB. O^HaK0 ? 
HaniH saKOHti bb mhcji4 ciioco6obb npioOpfeenk npasa co6ctb6h~ 
hocth H3jiaraioTB sapeaie, Miay, Kyraio-HpoAa^y h nomajaoBaHie. 
CeaaTB see npaHO npii3HaeTB corarameHie choco6omb npiodpiTesia 
npaBa co6ctbghhocth Ha ab^hmoctb. IIoaTOMy h nepe^ana—mint 
HcnoJiHenie aoroBopa.. BnponeMB, aTO KacaeTca noacajiOBaHia, to, bb 


*} llepraMeHTB. Et* npoeKTy BBe^euIsi y nacB HiioTenHofi chctcmbi 
(IIpaBO, 1908 im . 89 - 11 ). 



94 


•crtty CTaTLH 940 'r. "X 1, ero He cjii^yeT^b cHHTaTB cnoeodom* 

B03HHKH0B6HiH HpaBa COdCTBGHHOCXH. TaKHMH CHOCO^OM'L dy^eTE 

He nojEanoBanie, a c^axa nojKajcoBaHHaro HMyii^ecTsa, TaKB sa ke ;{o- 
9toh c^aas, „hhkto He MO>Ke™ BCTynHTL bo BJia^Hie noacajiOBaH- 
HEIME HMymeCTBOMT," (cp. TaEHC© CT. 966 T. X, l I. 1). 

III. Uei>eoHanaji r bu j bte cnoco6m npiodpvb-meuin npaea coo-, 
cmeeuuocmu. 

1. ffoeojibno MHoeoHucjiemi nepeonamijibnue cnocoohi npi- 
oopmneuin npaea codcmeennocmu . IIoamoMy mooxoduMa ux-o 
KJiaccn$u%a / u < i&. 

OcHOBOf &JIS 0?aKOH KJ£aGCH^HE.an,iH MOJKeTT, CJiyJEHTL—(JOJILHiaa 
turn Me-HBinaa TpypiocTB bosjihehob eni h Benson Bjrac™ y Junja, be 
saBHCHMOCTH ote Toro mh apyroro HOHOiKeHia be rpaiK^aHCKOME 

odopox£ ( cm . xadjrHiiy): 


HojiosKeHie 
Bem;H 
rpaaefl&H - 
CKOMt 
odopoT'L 


4hrf>exE codcTBeHHHKa 


(2 


Hivi'feeT'B cod- 

CTBeHHHKa 

neH3B , leTHaro 

(3) 


He HMiera cod- 
CTBeHHHKa 

(4> 


Bern#. 

Hbhskh- 

Maa 

He^BH- 

MMaa. 

| R 

| He^BRJKHiMaa 

#BffHiH5iaH 

^BH/KHMaH 

Cnocofoi 

nepso- 

Ilepe- 

pTBOA'B 

roey- 

SaB- 

HOCTB 

Ilpspa- 

Haio^- 

• 

IC.ua ^ 

| 0B.ua- 

f 

06 pa- 

Ot^- 

jreHie 

Ha^aJiLsa- 

^a^a 

^apcTB. 

Bara^- 

m;eHie 

Ka 

fffcHie 

6oTKa 

nio- 

ro irpi- 
odp^Tema. 

i) 

seauiH 

2) 

nis 

3) 

4) 

5) 

6) 

i <) 

8) 

rObt* 

9) 


2. Beim, UMmm^aM codcmeennuna, eedeim %% nepeona- 
nojibHOMy eo3HUKHoeemw ua nee coffcTneeuuocmu dpysoso Jini{a 
crb 5ojibmuM r b mpydoM%. Tan% 1) djm nepedanu ueodxbduMO 
doopocoemcmuoe npiodpmmenie deuofcuMOU eeuyi onvb necodcmeen- 
nuwa, 2) dAttomeodaeocydapcmeeunou seMJiu Buconamaiu y%a3%^ 
3) Ojisi daeuocmu decmrmjmnmiu cpom ejiadimisi- deuoicuMoio 
ujiu nedeumuMOW eeu^b'to u Jiuviib 4) dssi npupatqeuist docma- 
moHHQ npocmoeo coedimeum oduoil eeum ce dpysoil; odnam, 
mpeoyemcsi npu amoMX nepaspuenocnib coeduneum eeiiieu. 

1. Hepedma, nanx a) nepeouanaMHuU enocoS'b npiofipm- 
menisi npaea, codcmeennocmu na dmaicuM-yio eeu$b dodpocoemcm- 
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HbbM'b npiodpmmamejieM'b oin^b uecoocmeeuuuKa, 5) n&u 3 e%cm 2 
uast naifiuM'b 3a%buaM% donyufeua oencwicKou npanmuKou. 

а. Ototb ciioco6b octb nepBOHaxaHBHErii nom\ry, hto bb wxh 
SoCpocoBicraaro npiofipteaxeaff npaBO cooctbohhocth BOBBHKaexB 
coBepiueHHo caMOCToaTOJiBHo: OTTyjKsaTeab ohmb ne HMteTB iipaBa* 
codcTBeHHOcTH, CaisoBaxeaBHO, itBt'b npeeMCxseiiHOCTH npaBB, xa- 
paErepasyiomefi npoHBBosHHe chocoCh. Tanof chocoCb npiodptee- 
im upana coCeTBeHHOCTH nepe^aaeii ho 6tm» HSBicTenB 'phmceomv 
npasy, 1160 ohb ssexB bb pa3pii3B cb ochobhlimb npunamioMB; 
hheto He mo 3K6 tb nepe^aoB npaBB Oohlhio, nteiB chmb imteTB. 
Bb toihhomb me cjryxai h e c o 6 ct b©hhhkb nepe^aei'B no6pocoBtcT- 
HOJiy BHastenay npa-BO co6ctb6hhocth, Koxoparo ohb oaiiB ho 
HM^ eTB. HanpoTHBB, GOBpeMeHHoe rpa^aHCKoe- npaso (^paHnyscKOO, 
repMBHCKoe, niBefpapcKoe), bb HHTepecaxB TpextHXB jthub, jmpynia- 
exB BKimeyKasaHHHfi. hphhphhb h npnSHaeTB npio6p&reHie coo- 

CXBeHHOCTH OTB HeCOdCTBeHHHKH HyT6MB nepeftaiH MB £BIEKHMOH • 
Benj;H ^ofipocoBicraoMy npioSpfeaTeHio. 

б. BonpeKHex. 534 T.Xy.l ceHaTBsonycKaeTB, htocoOctbchhhkb 
H e M05K0TB BepnyTB (BHH^IipHpOBaTB) ^HHEHMyK) BeilJ^B OTB £0(5 pO- 
coBicTsaro npiodpteaTess, ecxH tohbko boiiij. ho oBiaa pamiiic so- 
Cilia nyxeMB Hpeciyraeiria (80/303, 84/6 h sp.)* Bo.rfce Toro, oy- 
Mara Ha npe^BHBHxejrH, seHOHi-HE.ro shhkh (85 / 27, 86 ; 33), npoiparx- 
hbih oyMarn CesiTMeHBDhia (80/302, 0. C. 84/42, 92/18), BeEcejji 
(Y. X 00/6) CHHTaiOTCH, HO MHteilO CeHaTU, COOCTBOHIIOCTLIO TOGO* 
KTQ HMH BJiaS^eTB H MGryTB CBITB 0 T 06 paHBI y ftepSKUTejtt jiiibib BB 

tomb cayrai, Kor^a ohh m tojebko npiodpfereHH httomb iipemu- 
JieHis, ho h sepmaxenio 6mho h3b4ctho o h esoOpoeo- 
BicTHOMB HXBnpioCpiTCHiH- TaK. odp., BB 9TOMB T03K0- 
BaHin, cenaTB HapyuiaeTB saace ct. 1512 t. X n. 1, coraaciio ko~ 
Topofi KpaSeHBTH Bmp. BOBBpaiSaiOTCH cocJctboiihhey, XOTH (ha OHf» 
6hhh ii npio6pteeHH, naKB n He3aB^oMo npa^ 0 HH«“. Onten- 
Ban coHtiTCEyio npa-ETHEy bb TOXKOBaHin gtt. 534 n 1512, hoooxo- 
£HM0 (HMtTHTB irpOTHBOpJ 1 THBOCTB TaKOlX) TOHEOBSHiS IipHMOMV 
CMticay b timeyKaa rhhlixb cTaxeft. Bb hucthocth, ct. 534 HMte'n. 
BB BHsy mihb oHpoBepasHMjH) npeayMiniiK) gooctbchhocth bb otito- 
ineHia hmphho, „sbh^hmhh Bemn nonimioiCH co5ctboii- 

HOCTBIO TOTO, KTO HM0 BHaS'feeTB, %0R03.t IIpOTHBHOO IK 1 CySCTB 

SOKasaHo^- IIoaxoMy, HecMorpff na bch> nceaaxoaisHOc tb upHBHawiff 
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ceHaTOM'i. sa ftodpocoBicTHmrc Bxa^JiBipME npasa co(5(’tb6hhocth, 
cA&jerh cTpeMHTBca, hto6x. btote hhctstjtb, bx> HHxapecax'L 
TpeTBHXB jinn;!,, HOJiynsjEE csoe paBp'femeaie bx. 3aE0H03,aT0jn>- 
komx. nopaftirik. T£mx> dojrifce, \to nepBHft mar'B be btome Hanpas- 
,ie>iin yate c^ijias^ naiiiHME saKonoftaTe.iibGTBOMT,. Ct. 1061 
Yct. rp. cyii;. nocxaHOBMeTx,: „IIpo^aHHBie cx> nyOjiOTnaro Topra 
npe^MeTti bo bcheomx> exynafe ocxaBJinJOTcn 3a noKynn^H- 
eomb u , xora 6u sauce, Ea ex, pa3x.HCKHeTx. cenaTE, bth npesMe™ 
OEasaMcB Epa^OHHMH (82/16). TaKoe sko npasMO o desnoBopox- 
hocth npasa Ha npoftaHHvio seme, npioSpiTerayio noKyniij,HEOME 
ex. ayKn;ioHa 5 cooJiio^aeTca bx, jiOM.dap^axx, eem bx, hxx> ycTaBaxx, 
HM^excHnaxo nojioHCHxejibHoe yKa.3afde (96/70). IIpoeExx, rpamftan- 
CEaro yjioJseniH iipH3HaeTX, OesnoBopoxHOCTb bx, bh^Is odirparo npa- 
BHJia (cxt. 751 h 752). 

- 2 ) Ilomajioeame, ujiu , npaeuMume, omeod% mMjiu socy- 
&€£pc7iwoM% a) e'b npmeuHaunoM'b nopkdwm nacmuoMy jiuify, 
603M0A0H0 CHumamb 5) nepeoumajihuuM'b cnocofioM'b npio6p %- 
menisi npaea codcmeennocmu. 

а. Ct. 934 t. X. n. 1: ^apOBanie eomj m6o otx, Innepa- 

xopcEaro BejnniecTBa Hmohubimb BbieonaHmHMX, YKanoME 
He^ssjEHMaro HMyni;ecTBa be nomyio me orpaEHxeHHyio codcTBen- 
hoctb HaBBiBaoxca noncaji gb anieMx,“. Hbih^, oftHaEo, noasajEOBaHie 
3eM6Jii> bx, bh 3,4 HarpasH 3a oxraxie no rpaKsancKOH cjiy^d'i ot- 
MiHeHO. J(fcia o6e OTHyac^eHiH nacTH rocysapcTBeHHbixx, HMy- 
n^ecTBX,, Tpedyioinia BHco^afinaro c0H3B0JeHiH, nosJiessaTE 
B'fes'feHiio 3 aK 0 H 03 ,aTejiBH£ixx> ynpe^senit (npm. m > ct. 934). CaMO 
noiKajioBaHie, nanx, ocodbrii bh^e ftapemjr, ecxb, noBipMOMy, 
choco6e npiodpiTenia npaea codcTBennocTH, h6o sapeuie oxne- 
ceao y nacE be 3axcoHaxE ex. cnocodaME npiodpixeirin npaBa cod- 
CTB6HH0CTH. IIosTOMy cenaTE 6. m. npaBMBHO pa3p4inaeTB nposaacy 
Aon, Ha cpydx, hbe nosKaJiOBaHHaro yxacTKa, enj;e ne oxBeseHHaro 
(78/105). IIOBTOMy jse HenBKa bx. xexeHic 10 ex. OTBefteH- 

HOMy ynacmy ero npieMa noramaexx, npaso na otbo^ohheih; 
yxacTOEx. ( ct. 966 t. Xn. 1). Cm., o^aaKO, § 17, II. 3. 

б. PaBHBIMX* o6pa30MX., MOIKHO COMH'feBaTJbCH, eCTB JEH OTBOT^X, 

3cmjeh nepBOHanajiBHHt cnocodx. mh np0H3B0ftHMH. B r ipHie .-nepso- 
HaxajrBHHt, t. k. rpam^ancEoe npano Kwherh be BHji;y npeeMCTBen- 
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koctb npas'L teemxy HacTHtim; jrnn;aMH, Meayy t4mb, khkb . b-deScb 
piaB o nepe^ani ho^iekhmocth rocy^apcTBOMB, sa enje cue- 
HlaJLBHHMB BaKOHOM'B. 

3) ffaenocmb ejiadubnin , turn npiofipmmameMuati daenocmb 
(§ 11 . 2. a) ecmb manatee a) nepeoumajibuuu cnocod'b npioopm - 
menisi coocmeeuuocmu 5) na demtcuMUM u nedeumuMUSi eeiqu, 
s) npu codjiwdemu oeoQux'b ycjioeiu ( npunadMmuocrneu ), ycmch 
noejieuHux'b sa%OHOM%. 

: a. Bjia^i^eBi^, no ncTeaeHin onpe^ijreHiiaro cpona, HOJiynaeTB 

npaBO co6cTBeHHOCTH aa Benin HesaBHCHMO otb npeamiro npasa 
coficTBeHHOCTH na Ty me- BeiHL. Me^y npeacHHMB h hobhmb npa- 
BOUT, COdCTBOHHOCTH H&TB HHE8E0H npeeMGTBBHHOfi CBH3H (§17 1. 1), 
BxoMy ejpa npoTHBopimuTB pimeme eeHa/ra o tomb, hto my- 
mecTBO, HpiofipiTeraoe no ^shocth, ho TepneTB po^OBOro xapaK- 
Tepa, ecjiH jthho HM&eTB npaBO npiodpfccra ero no aaEOHHOMj 
Hacji^^oBaHiio (06/38; Mane—ffiepmeHeBMB). 

<5. Bb COBpeMeHHOMT. rpa®£aHCKOMB o6opOTi ftaBHOCTB BJia- 
Afoiis hohth hb urpaeTB HHKaKOf pora bb OTHOinemH semen ne- 
^BHSKHMBtXB. BtO 06 BHCHHeTCH T&MB, HTO COBpCMeHHOB rpaayaHCKoe- 

aaKOHOftaTejiBCTBO, bb BH^axB ycTOltiHBOCTH odopoTa, HpiotfpfereHie 

IipaBa C06CTBeHH0CTH Ha He^BETEHMOCTB OesnOBOpOTHO CBH3HBaeTB 
CB 3anHCBIO BB HIIOTeHHHXB EHHraXB (§17 II. 2). IIOSTOMy, BB T^XB 
3 aEOHO^aTOJlBCTBaXB,; BB EOTOpHXB HiTB HIX0T6 l IH0H CHCTOMBI, K&KB 
HanpHM., bb naiiiOMB, aaBHOCTB BJia^iHifl Ha hbj^bhhchmocth em;e 
KrpaeTB BtyaiomyiocH poJit. EoJinmaa nacTB cyae6HMXB cnopoBB, 
Hanoojiie Hpo,n;oji^HTejn>HBiXB h b any thhhhxb bb o6xacra Beipnaro 
npasa, othochtch Ha fto-oo npio6p£TaTP.iBHOi ^aBHOcm IIpaB^a, sth 
cnopH bb anaHHTejiBHOl M&pfe BBi3HBaH>Tca CBoeofipaBHot opra- 
HHBapieM HpIoSpiTa.TejiBHoi tjpbhocth. no naineMj npasy, Ta-KB, 
BB npOTHBOHOJIOSKHOCTB pHMCKOMy npasy, y HaCB HO TpeCyeTCH HH 
Toro, hto6h BJia^feie 6mo ocHOBano na KaKOMB-jra6o, xoth 6ei k 
HenpaBMBHOMB enoco6£ (THTyjifc) npiofipfereHin npasa codCTBen- 
HOCTH, HH Toro HT06h BJia^Hie B03HHEX0 y anna ROfipoCOBicTHO. 
IIoOTOMy, BCHEoe BJia^iHie, ^ase seaaEOHHoe (Ho^OHCHoe, mcK&h- 
GTBOHHOe, Hffl CaMOBOXBHO©) H He^O^pOCOBicTHOe, HO HCTPHOHiH ^e&HTH 
niTB cnoEofiHaro, oeBcnopHafo h HenpepHBHaro o&ta^aHia BeiHBH), 
KaEB CBOeiO COfiCTBeHHOH) coficTBeHHOCTH^), HpeBpsOHaOTCH y 

7 
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HaCB BB npaBO _C 06 cTBeHH 0 CTH. Bb 9TOMB OTHOHieHiH, no CpaBHeHilO 
cb pyccKHMB npasOMB, BecBMa- BBiro^HO OTjmaeTC# o6iB,erepMaHCEoe 
jjiommie, Eoxopoe xpedyexB AoOpocoBiicTHOCTH ne xojeeeo bb na- 
najife BaaftfcHia Benito, ho h bb xeneKie scero cpoKa aaBHOcm 
HanpHM., ecjiH rapo A BJiaAiexB Bern,™ bb xe^eHie naxn jrfcxB, a 
Ha mecxol ro;a;B y3HaeTB, hto 9Ta BexpL-^yKan, to axo snaHie npe- 
pHsaeTB paanniMiiiee xenenie paBnocxn. HanpoxHBB, no pyccEOMy 
npasy to ace Jinpo A MoaseTB B^ra^ixii BeipBio bo see speMii xene- 
Hin ^aBHOCTH, 6y£yy:H jBfcpeHO, nxo Beipt — ny^an, nxo oho ee na- 
.cmbho 3axBaxmo n ? t£mb ho Merfie, paBHOCTE xenexB, h xasoe 
Mpo npioOpiTexB npaeo coOcxBeHHoexH. HoaxoMy UpoeKXB rpaK- 
pancEaro yjio^enia npaBHjiBHo xpeOyexB £o6pocoBiicTHOcTH tyra ocy- 
mjecTBjreHin ^ecaxMixHei ji;aBHOcxH, ho, BMicTi cb x£mb, ohb £oriy- 
CKaeTB, o^Haso, He,n;o6pocoB4cTHoe npiodpiTenie bb cjrynai ABaApaxH- 
ji’fexHnro Bjra^Hia boiubk) (ct. 909). 

B. HaUIB 3BE0HB 3HaeTB HHXB npHHa^JiejEHOCXet, MH yCJTOBift 
A'McXBHTeJIBHOCTH npioGp&TaTeJIBHOfi ^aBHOCTH. 1) HeOfiXOftHMO BJia- 
A&TB BGipEIO BB B H ft % C06cTB6HH0.CTS (CX. 560 X. X H. 1), 
x. e. BJia^TB, nojiB30BaTBca h pacnopjraaxBca bbm;bk> hckjiio'ihxo^bho 
H HO3aBH0HMO OTB X03HHHa ftaHHOft BeiI3,H. IIOBTOMy apOH^aXOpB, 
cEojibeo 6h jiixB ohb hh BJia^ijiB BeipBio, He npioOp-IiTeTB ee HO 
Abbhocxh. IIoaxoMy see h Ha^ijiBnyio. seMJUo ao npeEpaipenin bbi- 
Eynnofi onepapin, nojiy^eHin a&hhoh, ne.o>3a 6um npio6p%xaxB no 
AaBHOCTH, xaEB KaKB EpecTBSHe nojibsosaJincB axof seMJEen, no 
BJiaft&a eio bb bha^ coOcTBeHHOCTH (91/80, 89^122). 2) BMA^Hie 
AQjokho 6bitb choeoIhhm'b h 6e3cnopnBiMB (ct. 553 n 557 
t. X h. 1). Ilpn 3T0MB saKOHB nocxanoBJiseTBj nxo BJiaA^sie cxa~ 
EOBHTcn cnopHHMB Torpa, KCipa iipoxHBB BjiaAi^Epa nocxynraa bb 
cyAedHiui Miicxa*) hceobhh npomeHin noeTopoHHHXB 
'jehab (cx. 559 x. X n. 1). BonpeKH aaKOny ceHaxB pa3BHCHMB, 
osnaEO, nxo BJiaA^nie cxaHOBHTcs cnopHHMB n bb tomb ejiynadb 
eox caMB BJiaAliepB b*ihhhtb hceb npoxuBB nocToponHnro jrnpn 
(79AS58, 82/25). BnponeMB, hceb BJia^ATBpa o napyinenHOMB BJia- 


*) CenarB paaBHCHHJiB, hto npepHBaeTB xeneme AaBHocTH cnopB, 
Bo 3 6y HHHil H BB a&teHHHCTpaTHBHHTB y CT a H OB JI6 H isi XB, KOTOpHMB 3a- 
KGHB IipHCBOHJIB tsyHe6HEHF OGsiSaHEOCTH- Kb TaKHMB ycTaHOBUcuiiiMB IipH- 

HaAaemaTB KpecTBsHcKia mhpobhs ynpeKsemsi (03/138). 
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Tj'kmH He ftiuiaexx ero BJia^inia ciiopH&mi>, Bean ey;ij>H Boscxano- 
bhjh, HapyuieHHoe Bjta^iaiie (73/113). TaKHMx oopasoMx, aaronx ir 
ceKaxcisaa npaEXHKa onpe^MiOTB noraxie 6e3cnopHOCXH, ho ohh 
H e roBopjm., hto cjifyiyexx noiiHMaxB np^x ^chokojiheimb Bjtaft’fe- 
HieMX w . BoJiBinHHeTBO h;hbhjihcxobt> OTOm7i;ecxB jihbtt,, hootomy, cho- 
KOHCXBie BJiasiHiH ex, 6 e BcnopiiocxEio. HanpoxHBX, spyrie ij;hbh- 
JIHCTBI (EopOBHKOBCKii, AHHeHJKOBX H BaCBEOBCKiS) HOHHMcUOTX> HO^X 
CHOKOHCXBieMB -<J) a E X H H e C K y B) HOHRpyIHHMOCX b BJiayliHkj BT. npo- 
THB0H0JIO-iKHOC TB lOpH^meCKOH,—6e3CHOpHOCXH. IIpH EOJIBaniH 3a- 
KOKH. 0XB3 -Ill B03M05KH0 HOHO/EHTeJIBHO p&HIHTB BOHpOOX. 

3) Baalim e sojihoio 6biti> Henpep&iBHBrMX (ctt. 533 h 567 
x. X h. 1). Hapymeme B^a^His, ycxpaneHHoe cy/ipMX, He npepu- 
Baexx xeneHiH tj^bhocxh (78/113; cm. BBmie), ho 3axo bx He^aBHee 
BpeMH ceHaxx? na ocHOBaHis ct. 567 x. X x. 1, nocTaHOBHJix, xxo 
pacnopHiEenie co6 cxbohhhkh cbohmx ho^hmmbimx HMyni,eexBOMx no- 
<‘pe,a;cxBOMx> ^OKYieHxoBx* (apKyMeHxaJiBHoe pacnopsoKeHie) npe- 
pBiBaexx ^aBHoeTB BJia^HiH, xoth 6bi oto pacnopHaeeHie OBLIO HP 
HSBicxHO ^aKXHxecKOMy BJia^ijitpy, hb cxajiKHBajiooB ex ero B#a- 
JliiHieMB, He npenHTCXBOBajio omj hh bx> bomb h BBLiHBajiocx Jimib 
bx (Joparik HenocpeacxBeHHHxx> OTHomeHin coScTBeHHHEa ex, HMiniiio 
(06/42)*). Bthmx pimemeMX, ceHarx bkochxx 6ojn>moe HOBnreCTBo 
bx HHCTHxyxx, ^aBHOCXH BJcasiHiH no pyccEOMy npaBy. Ecm, nanp.. 
€05CTBeHHHKX» 3EJI0;KHTX CBOe HM^Hie, XO 3THMX CEMBIMX OHX Hpe- 

pBiBaexx> ^aBHOCTB bji attain. HanpoxttBX, njiaTem, co cxopoHH coo- 
exBPHHHKa HOBHHHOCxeli, jie3Kauj;Hxx, hh geMjiik, ceHaxx, xoth h npn- 
3Haexx, o^hhmx, H3x> cympcTBeHHBixx npoHBxeHiH npaBa coCctbbh- 
hocxh (88/42), oothko, bx to ace BpeMH oh'b. He npH3HaeTX» 3a xa~ 
khmx, njraxe>KOMX, 3HaxeHiH, noraan^aioinaro bc£ npoxie HpH3HaEH 
^aBHoexnaro BJia^tHia HacTOnxKO, hto6h ohh Tepam BCHKyio cany. 
lIoaTOMy, bx cjiyxa'fc maxeaea nOBHHHOcxeS coOcTBeHKHKOMX, Bjra- 
,n;tjieii;x, ne jrameHX bo3moshocxh aoKasBiBaxB, hxo ero BJias'feHil 1 
eooxBiTCXByexx, xpeSoBaHiHMx saKOHa o ^aBHOCTH (96/31); bx aacT- 
hocth, cy^,x bx npaBi oxBepmyxB ccBurKy co^CTBennHEa js&me h Ha 
maxesKX hmx bbikyiihlixx- njraxe^ea (97/36). HaEOHepx. CJii^yexx, 
OTMiTHXBj hxo npeeMexBO bo BjrajiiHm Ben^Bio ae upepBisaexx 

JlaHrepi,, Kx TOHKOBaHiio 567 ct. 1 h. X t. cb, shk. (OpaBO 
1910 42p ' . . - 
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AaBHOcTH, Kor^a npeeHHHK7> irpoAOJt-JKaeTB nojfL30BHTBCii Myine- 
ctbomb bb CBoero iipe^mecTBeHHHKa nyxeMB Hacji^CTBa mu 

HHoro cnocoda nepeAanH HMymecTBa otb oahoto jrHua 3 ,pyroMy 
(80/41, 81/154). IIpeeMCTBO BJia^inia h© Moacert 6 htb, o^Haico, 
ocHOBaHO HCOMHTejiBHO Ha npiodpiTeHiH HMyiaecTBa cb ny6jiH7- 
Haro xopra (91/68). 4) Bjia^feiie rokwflo 5bitb oCwra-Aa-HieMB t a k hx b 
HM ymiecTB'B, KOTopBta MoryTB 6 ht£ no 3aKony npiofipiTaeMH HO 
Ahbhocth, He MoryTB 6hm npiodpi/iaeMH ho ^aBHOCTH abopaobhh 
HM ymecTBa, JiMeHveMHH TocyaapeBHMH (ct. 562 1 , 412 t. X h. 1) ? 
mo3kh reHepajitHaro MemeBaniH (ct. 568), 3anoB ! kAHm HMympcTBa 
(ct. 564) h Boodle Bem,n> hsbhtbih hsb rpaae^aHCKaro odopoTa. 
KpoMfe Toro, He- noAneKaTB AaBHocTH, corjracHO ceHaTCKOit npaKTHKi: 
K>pTOBBlH H BOHCKOBBIH BeMJIH OfijraCTH BOHCEa ^OHCKOTO (04/54), 
MOiijaftb 3eMJis, OTHy^eHHOl hoah 3E©Jit3Hyio Aopory (94/100), 
ropOACHie deneBHHKH k HadepesKHtijr (88/48) h ropoACKia njiOHtaAH, 
vjrHn'K h riepey-SKH (92/25). HanpomBB, uepKOBHHH seMH (02/2, 
Hsaae 98/2) h ropoACida bbetohhbth 3©mjih (02/106) noAaemaTB 
AaBHOCTH. 5) CpOKB A^BHOCTH—AOCHTB h4tb t ( CT - T - X 1)- 
Cm. o npiocTa-HOBKi. a^socth ppst HecoBepmeHHOjrfeTHHXH h aPY" 
THXB £HAH (§11. 2. 6). 

' . CodjiiOAenie bc&xb BMHreyKasaHHMXB ycMOBifi HpidpiTenia coo- 
cTBenHOCTH ho A a ™ocxH, coraacHO pa3MCHeHiH> ceriaTa (06/38), Be- 
AeTT> cajto no cedi kb npiodpferoHiio npasa codcTBeHnocra, hg- 
3aBECHM0 OTB IlOTepH COfiCTBeHHOCTH UpeiKHHMB COfiCTBeHHHKOMB* 

Ho toho, htoOli cJaETHHecKift BnaAineiiB nojiyHraB aokymchtb 
AM pacHopsaceHiH npiodpikTeHJKOio ho a^bhocth HeABHraMOCTbio, am 
aToro eMy HeodxoAHMo yKp&nBTB npaBO oo6ctb©hhocth h nojiyHHTb 
nyTeMB BBOAa bo BJiaA^nie KpinocxHOii hktb (72/792, 91/49 h ct. 
1424 Yct. rp. cyA-)* 

4 ) Bo3UUKUoeenie y ,/mua npctm coScmeeuuocmu ua %y- 
ofcyK) oeii{h, doiwmiMyio turn h edoww umj/w , maKiuto odpa-30M% 
nmo ama nyowan eeufb nepaspuono npueoedwmem ch %b ezo 
(Wiifu do KcmecmoTh npudamonnou u m MODicenio dumb omdm- 
*mna 5e3o cywecmoennaso noopewcdenisi sjiaouoii oeuiw, ecnib 
npwpau^mie. Hanpomusb, coeduneuie eeityeU omdrhMuuxb co5- 
affieennimoe'b mcmuMi) o6pa30M% nmo, npu nojmou % neeo3M0Ji€- 
Hocmu pa3^eduHenisi nx% uu odna eeiyb 6b onmotaeniu dpyzoii 
ne si6Jisiemc.fi eAaenoU, ecnib cAimueuie. 



Ooa yjaasaHHue cnocoda B 03 HHKHoBeHbi upasa coootbohhocth 
( npupaineHie k CMiiiroirie) Has&iBaforoji c o e $ h h e h i e m b b e m; e if. 
IIpHpam;eHieM3* kbhkhmoh Beiipi kb hp^bh^khmioh dyayrt: HacajKftenio 
xyjKHXB pacxeHiHj nociBB iyjkhxb cJ»mbhb h iiocxpofiKa hsb ny~ 
-Koro Maxepiajia aaairiff Ha codc-TBeHHOii Beaut. BnpoxeMB, ocm caaio 
.thu,o BacxpaHBaeTB codcTBeHHHfi MaTepiajrB hu nyjKoit Beaut, to 
codcTBeHHHKX. araTepiajra arojKOTB bbjitb ero Hasa/i,T> ? eeM d r mu% He 
npHBO^HTCB: raym;euTBO xo 3 aHna seauEH bb pa 3 CTpoiiCTBO (ct. 611 ’ 
t. X a. 1 ). npiiMipu HpHpanj;eHin ^bibkhmocth kb ^bhhvHMOCth: 
npH^tma nysKoft pyaEH kb caMosapy, uyaKaa KpacKa, ynoTpeojieB- 
Haa sm pncyHKa Ha cbobh ti;ock£ h t. ii. EaKaa rxaBHaa Bemr» 
h KaKaa npH^aTOBHaa,— oto ptmaeTcn c b t. ap, rpa^aHCKaro odo- 
poxa. HaKOHen,B, npnpameHieMB ho^bhjkhmocth kb He^nsKHsiocTH 
6 ysyTB: naMLiBB, hjth hbhocb necna mh 3 eMJiH omoio TeneHin piKif 
kb depery KaKOro-mdo eodcTBeramKa (ct. 428 t. X a. 1; 84/15), 

' BO 3 HHKHOB GH36 Ha ptlrfi OCTpOBH (CT. 427 T. X H. 1) HJIH odHaiKe- 
nie Tpra (ct. 426 s 428 t. X n. 1 ). Bo 3 MoaeeHB, Konerao, h otp&ibb 
u;ijiaro KycKa bomjih otb o-pioro depera h cpameHie ero cb #py~ 
thmb, ho Ham b saKOHB He npe^ycnaTpHBaeTB 9 tofo cHyaan. 

Bto KacaeTca cMime h in, to, bb cynpiocTH, ero neji&Hi 
pa3CMaTpHBaTB, KBKB CHOCOdB BOSHHKHOBeHiH lipaBa COOCTBeHHQCTH. 
TaKB, Hanp., npn eMimieHin bhhb hjeh ' sepoHB h t, il, npnHa^- 
Jie3KaiB,HXB paBHHMBsCOdCTBeHHHKaMB, H3M&HJieTCH JCHHlB BH^B IIpclBa 
COdcTBeHHOCTH: BOSHHKaeTB odiaaa COdCTBeHHOCTB Ha CM r jEvmaHHI>TH, 
mh CJiHBmiaca BemecxBa. Bb rpansaHCKHXB 3&K0HaxB ;uirr> Ka- 
KHxB-JiHdo yKasanif no sonpocy o cMtinemn. JIhihl bb Fc/raBt 
ToproBGMB npesycMOTpfaiH cnyaan cMtnieHk (odesHHaenin) tobb- 
PObb na CTUiasaxB (Ct. 812—819 Ycb xopr.), 

5 . Beiijb , uMforntfan codemseumma neasemmuoao, eedeim 
%% ne/psouciHaJihuoMij eosunKHOoeniw na nee npaea coOcmsen- 
uocmu dpyzoso jiuya e% lopudunecnoMo omnouieuiu Menme 
cjiooicho : 5) uaxodKou eeufu u 6) omtvpurnieM% mada. 

5) BomuKHoeeuie y MWfl npaea coGcmeeumcmu na deu- 
omiMym een^b, uM?mtyyn> nememmnaeo codcmeennum (nome- 
pswnasi u 3a6umash eeu(b), ecmb naxodna. 

■ 

To<wo TiUKB ate h Hanrt 3aKora nasuBaeTt saxony uopfae- 
HieMi Beiu;el e ftpyrExi, .s.be/khmhx'b HMymecTBt, it»TOpHX'E B.ia- 



— 102 


HOHSBtrTOHB (ct. 538 T. X a. I). Osheko, ;,HaxoaKa Tor^a 
tojbko oopaipaexcn bb HpaBO wKh'Tbohhogth, Kor^a no hbk4 h xty6- 
hc Haii^eHo SysexB xosHnHa w (xa me cxaTBa). Ilpn stomb 
eenaxB bb lykiOMB pa^f, cbohxb pkuieHiH TpeoyexB.' l) hto6bt xo- 
smihht> ;vtiicTBHT(Mi>Ho HeHBBtcTeHB, t. e. Hameftiiiit Bein;i> He 

BirajEi. h ne Morc> 3Haxr> xo3HHHa. IIoaxoMy He MOryxB 6 htl npea- 
motomb huxoakii Benya, iroxepHHHBiH: Ha rJtasaxB HaitieAHiaro hxb 
(76/45), BB AOjrii XOSflHHa HJIH BB BrO IIOMimeHiH (69/562), Hat- 

Aohhhh: Ha xk/ximii/t, xoxxt 6hi ona Bexa bb h^ckojibko noMktueHifi 
(69^562) h bb cxtHt aomh (73/1670); paBHBiMB odpasGMB He mo- 
ryTB 6htb npeAMexoMB hexoakh hmbhhbtji AeKeKHUH 6yMara h bo- 
06111,0 soxroBLie ^.oKyMeHTH (69/73). 2) CenaxB cym;ecTBeHHHMB 
npH3HaKOMX> naxOAXH eHHxaexx, nojtHyio yxpaxy Benya. ITosxoMy 
ho MoryxB 6htl iipeAMexoMB hexoakh Benya, ocxaBJieHHHH- hjih 3a- 
ObiTManaecaKHpaMHiipH nepeisAaxB no asejrfcBHLiMB AoporaMB (97/16) 
h, bb. HaexKOcTH, Ha cxaaujH aje.ifcsHOH sopors (02/51), xaKB EaKB 
bb sthxb cJiyaaaxB eayiKaiuio iKejti^HHXB ftoporx* o0a3aHBT na- 
6jao^aT£ sa BeajaMH naccaampoBB. Bbuto 6h Beci>Ma nocjrfeAOBaxejiL- 
ho paenpocxpaHHTB BHineyKasaHHua oeHaxcKia pa3BacaeaiH a Ha 
noxepio Bemea bb iipacyTCTBeHHHXB M'fecxax'B. 3) XapaKxepayio oco- 
tfeHHoe-Tt iraxo^KH, eheb cnocoda npioOpkreHia npaBa co6ctb6H- 
HOCTH, COCXaBJIHCTB HeoOxO^HMOCTL pOBHCKa XOSHHHa. Y HaCB 9T0TB 
p03HCKT» HpOfI3BO [ 3,HTCH HyxeMB TpoeKpHTHOH HyOjIHKanja BB M&- 

cthbixb ryOepHCKHXB BiftOMOCTHXB (ex. 539 x. X a. 1). Ecjih xo- 
3HHHB HaS^BTC-a, TO HaHie^IIlii HOTepHHHyH) Ben^B, BB CHJty TOH me 
canon rxaxi>H, nojiyaaexB bb Harpa^y xpeTBio aacxi. ea u,kttH *). 
^jlh noxyaemH oxoii Harpa^bi hc xpedyexca, OAHaao, hh saHBJieHia 
0 Haxo^Ki noMaja, hh nyoMKaiun (90'99, anaae 70/798). BonpocB 
o6b oeHOBRHiH B03HarpaH£A6Hia He aceHB. HM'feexcn jih bb BH^y 
B03Harpaa;HTb Haine^maro Beiipb sa tj;o6pocob4cthoctl mh sa Tpy^B 
lips p03HCK r jf» BeiHH, HJIH, HaEOHei^B, H 06 y r D l HTL erO Harpaj^OH EB B03- 
BpaiH,( k HilO B61H,H X03HHHJ? IXoiMfeHee OCHOBaHie 6oJlte BtpOHTHO, 


*) 3a HatffteHHbHi cTapHH MoaeiK ieih npyria #peBHOCTH, npeHCxaB- 
jieHHua HOAJiesKaiaeMy aaxajiBCTBy, yflaaniiBaeTCs bcs HaeToamas aBna 
30E0Ta, cepeSpa hjih hhofo BemeeTBa, H3B Koero obB cntaaKKr (539 1 t. X 
h. 1). 06b ocoSomb nops^KB Bn3HarpajKAeai3 3 a npHryaBBBia ckotb (oahr 
mecTasi naeTK) cm. npimoaceHie kb ct. 539 t. X h. 1. 
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ocjih iipHHaxi) bo BHHMame ctojib blicokyio jiarpaAy, rain, o^hv 
T pera ii^hhocth BemH. Ho 9T0 ocHOBanie bt, to see BpeMa npesBBi- 
naimo KecnpaBe^HBoe, Taira Karra oho JiHiiiaeTT, co6cTBeHHHita 
BHaHHTeJIBHOf HaCTH piiHHOCTH HOTepHHHaFO HMymeCTBa- IIpaBMk- 
nie, H09T0MY, nocTynaeTT, ofimerepstancKoe yjrosceHie, KOTopoe no- 
jmseaeTT, B03HarpasKAeme sa Haxo^Ky pa3M&pa 5°^, ce Beni;eH 
CTOHMOCTBH) £0 300 MapOKE, a CBBIIIie 3TOH CYMMBI £0 l 0 -^ H Iipe- 
AOCTaBJiaeTE coScTBeHHHKy Benp be Texeme TpexB <diTE Tpe6o- 
BaTB 0TE HaXO^HHKa, Cj^JiaBHiarOCH COSCTBeHHHKOME BeilliH, BOBHa- 
Tpas^enin bt, pasM'fept ero o6oran];eHiH 3T0fi boiheio (HenpaBOMipHaro 
o6orani;eHia). Eojrfee npaEHJiBHO nocrynaeTE o6iu,erepMaHCKOe yjio- 
scenic h bt* ApyroME OTHOineHiH. npioOp^TemH hhxoakoh 

iipaBa coOcTBeraocTH oho ycTanaBJiHBaeTT). roAOBOft epora. y hbce 
vKe epOKT, He yicaaaHT, (cp., OAHaKo, ct. 553 Xct. Topr. t. XI 
h. 2). Bt, 9T0MT, OTHOuieniH nocTaHOBJieHiJi namero IIpoeKTa, npH- 
BHaimparo to^hthbth cpoira co BpeMemi nyOsHEaniiH a™ npiofipfc- 
TOHiH bt, co6ctb6hhoctb Ha^eHHOH BoipH (ct. 866) h B03Harpam- 
Aenie 3a naxo^Ky bt, pasM'fcp'i AecHTOi nacTH ctohmocth Kai^ennot 
Beipn (ct. 865), 6oji£e OTBfeaiOTT, xpefiOBaiMME eoBpeMCHHaro 
rpase^aHCKaro npasa, h^me nocTaHOBJieHia t. X h. 1. *) 

6) H mo nacaerncH njiada, %am ocooaso euda naxodnu , 
mo nod% nuMb . pa3i/Mmmm sosHunnosenie npaea co&cmseu- 
noemu na v^mnnyio demmiMyw oeuib mimmemHCtso codemeen - 
uuna, enpuetuaso ee Ha^mpeuno mam daeno, hmo wrhim> bob- 
Moofcuocmu eeo onpedmsumb . 

HafftE 3RK0HT, HEBBIBaeTT, KJEa^T, COKpOBHiaeM'B, CKPHTBIITB B f B 
BeMJI'fe, H np333H£teTT» ? HTO OHE HpHHa^JteSEHTB BSastSBQy 36MJIH, 

HOHOMy oeaE ero nosBOJieHis hhkto He- moscgte OTHCKHBaTE Esa^a 
Ha ero 3eMJii. JThihb bt, ryfiepniaxT, HepnaroBCKOH h IIoaraBCEoi 
Ma^T,, OTBiCKaHHLiS k1,mt,-jih6o cayHatao Ha ay^OH sexat, HOCTy- 
uaeTi, bt, pasMtpfe o^hoh nojiOBHHH kt, OTHcraBHieMy (ct. 430 
T. X H. 1). npOOETT, HO^BO^HTT, HO^T HOKHTie KSa^a He TOJIBKO 

Benp, BapBiTBis bt, seMji'fc, ho h 3aE’fesaHHBia bt, eTferi (ct, 874), h 
ji pe^ocTaBJiHeTT, Hauie^uxeMy iwia^T, csynatHO mh cb ^O3B0.reHia 
co6cTBe-HHHKa, npaBO coficTBemocTH Ha o^sy ^eCHTjH) nacTB ero mh, 


*j Kacco, HeH3BEcTH0CTB XOSHHHa HaSACHHOft MOCKBa, 
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' gcjeh TaKOBaa He MoaceTB 6 lixb bjej^jiche 6e3B HOBpe-Hv^eHiH KJia^a,— 
npaBQ na BOSHarpaakenie bb pasnipt ojpiot secHToI ctohmocth 
ero (ct. 875). 

4 .. Beityb, ne UMmmuasi c06cmeeuuu%a i eedenvb wb nepeo- 
nanajibHOMy eosnunnoeeniTO na nee npaea eoGmieennoemu 
dpyeoeo jm%\a caMUM'b npocmuMo cnocodoMb : 7) 06Md?mieMi> 
eeu$b?o, 8) nepepaGomnou eeiqu noeym u 9) omQn>JienieM r b 
njiodoe~b. 

7) BosHunmeenie y jm%\a npaea coGcmeeunocmu na deu- 
ofcuMyu) eeiifo, ne iiMmiomyu) coGcmeeHHunxt {Geexosminyio eeuyT), 
ecnib eaejiadmuie {onnynayin). 

Be3X03HHHBIMH BeiRaMH CHHTaiOTCH BeipH, HHKOI^a HG HMlB- 
Illia COdCTBeHHHEa, HJIH HM'kBIIliH, HO HaMiipeHHO nOKHHyTBIH co6- 
CTBeHHHKOMB. T. X H. 1 He yCTaHaBXHBaeTB npHMO BaBJiaa'feHiH, 
EaiCB cnocoda npiofip'feTeHia npaBa coOctbghhocth. O^RaKO, Ha ocho- 
BaniH ct. 406 t. X h. 1 moskho saraioHHTB, hto jihhib hg^bhskhmhh 
HMynijecTBa, KaKB h jixb npHHa^jieHvHOCTH — ^hhchmbih HMy- 
lpecTBa, „hg npHHa^jieHiaHiiiH hhkomy bb oco 6 ghhocth w , othochtch 
kb rocy^apcTBeHHBEMB HMyipecTBaMB h 5 cjii^osaTejiBHO, ne no^Jie- 
Hca-TB saBJia^Hiio. HaapoTHBB, saBjrasforie ecTB choco 6 b npioSpi- 
Tenia npana coSctbghhocth: 1) npn oxot^ na ^hhi> h ^hehxb see- 
BOTHBEXB (t. XII H. 2 CTT. 164 — 174), 2) HpH JlOBJlt pBI^BI BT> MO- 
paxB h osepaxB, He eocTOHnpxB bb hbcthomb BJia^Hin (t. XII 
* h. 2 ycx. ceJiBCE. X03. ctt. 490 — 499), a paBHO npn jtOBJii tom- 
ayra bb MOpt (t. XII h. 2 Yct. eejiBCK. xos. ctt. 770, 771) h 
niasoKB bb Hpy^axB h osepaxB (tumb to ct. 780), 3) npn co 6 h- 
panin rpngoBB h Boofiipe jitcHBixB mo^obb bb Ka3eHHBiBiB jiicaxB, 
ecjiH HiTB*na to ocofiaro 3anpein;eHiji (t. VIII m. 1 Yct. jitcnoro 
ctt. 325, 327). Ha ocHOBaniH yKa 3 aHHBixB CTaTel TOMa XII h Till 
M03KH0 3aEJE10HHTB, HTO SaBJia^foue PHMMHMH BeH^RMH TjpnyCKaeTCM 
HaiHHMB 3 a koho^rt e jibctbomb. 9to saEJimeHie Haxo^HTB ce6i ji,ajn>- 
nMinee HOSTBepa^eme bb ct. 539 2 t. X h. 1, EOTopaa ycTanaBJiH- 
saeTB H3BHTia OTHOCHTeiBHO MeTeopHTOBB. Ifapo, saBJia^BHiee Me- 
TeopHTOMB, o6n3aHO nepe^a-TB ero bb npaBHTejiBCTBeHHLii My3ei. 
Hto KacaeTCH BoeHHoi h MOpcKoi 3 ;o 6 lthh, kheb Beipei HenpkTGXB- 
ckhxb, to TasaR nodHHa npHHasJresKHTB Tame rocy^apcTsy. He- 
MHOria BBinienpHBeseHHHH nocTanoBJiGHiff Hainero 3aK0H0,a;aTejiBCTBa 



o saBJiaAtHiH, kb coKarfHiio, ire abiotb Hanaro imrimi Jia BOirpoCB 
O TOMB, KOMy npHHa^JiejEHTI. yf)HTBTH 3B r f’»])L HJIH ;\mh bb Tym>MB 

jricy 6 ez % AOSBOJieHiH xosaraa. IIpaBja, ct. 174 .Vox. cmbck. xos. 
npnMO nocxaHOB juxctb, hto „y6HBaTB xhhxhbixb 3Bl>peH, onacHHXB 
BGJiOB'lKa h AOManiHuro okotu, na nyacofl seMJiis, occb paspt- 
ineHm BJiaAijiBup, A03BOJUieTCH hhuxl npir c jry xaHHOfi Bexpiiii 
CB HHMH HJIH HO II p H T JL a HI e H i 10 M f> C TIf 0H II 0 JT H H 6 fi C K Ofi 
BJiacTH" (cp. ct. 184 Toroace ycxaBa). Oahsiko, oGhthbih bsimhab 
Ha oxotj Hinpe iiocTaHOBJieiiiH ^amron CTaxtH. II Kpoaris Toro, 
hto Handojrie cymecTBeHHO, ecjin iipaBO co6ctbchhooth na ah- 
Koe acHBOTHoe npHHa^earaTX xoaaHiiy seMJiH BCjrffflOTBie Toro, htu 
AHKoe hzhbothoc ecxB ea npHsaAffeasHOCTB, to bb thecoma cjrynat h£xb 
hhaoShocth bb saBjiaA^His, kskb caocodi npiodpiTOHia xipaBa coo- 
CTBeHHOCTH h /^is xoBHHHa, MejKAy t4mb, TaKoe saBJiaAfaio aeod- 
XOAHMO am X03HKHa. T£MB H6 MCllte, XOTH H6 de3T> aiKOTOparo 
KOJxedaHia, IIpoeKTB nocTaHOBHJiB: „Eto oxothtch Ha 'ijmm seifjrfi 
HJIH JIOBHTB pBl6y BB TyHCHXB BOAaXB, He HM'iH Iia TO HpBBa, TOTB 

He npiodplvraeTB npasa coocTBeHHOCTH na ydiiToe hjih iioaMaHHoe 

5EHB0TH0e H odHBaHB BG3 M£cTHTI> ydtlTEH COdcTBCHHlIEy 3CMJEH HJIH 
boah“ (h. 1 CT. 856). 

8) BosuuKHoeenie y Auvfl npaea coocmeenmcnui na no- 
eyw oeuib, cosdannyK) mpydOMb dinoso • Jiwia usb ceoezo lutu 
Hyofcozo Mctmepicuia,'ecrrib mpepa5om%a {cne'^ufium^isi). 

IlepepaooTKa—HecoMirfauro nepBoiiaaujifcHHii chocoob apiodpi- 
Tema npaBa eodcTBeHHOCTH h bb tomb eayaai, KOi^a codex- 

BeHHHKOMB HOBOf Beiip: JipH3HaeTCH JiHHO, GOBAaBHieG ee H3B HV- 
koto Maxepiajia, a He ebb CBoero. CnopeHB, oahrko, bo- 
npocB, kto HBJrxieTCH eod ctbchhhkomb hobqh Bein,H. TaEB, odme- 
repMancEoe yjoaceme bb paspimonlir Aarmaro Bonpoca oopaiaaeri. 
BHHManie Ha h$hhoctb padoTM no epaBHemio cb i$hhocti>io Maxe- 
piajia (ct. 950), inBefiijapcKoe yjioiKCHie njiHfiaBjjieTfc kb axoMy ew 
Ti;o6pocoBicTHOCTi, JiHpa, nepepadoi’aBiiiaro Beiu,L (ct. 726). Hauic 
me saKOHOAaxejiBCTBO, kb co^ajiiHiio, ho pixuaeTB ;i,aHHaro Bonpoca. 
Oahh yxeHBxe n])H 3 HaK)TB npaso eodcTBeHHOCTH- aa xoihihhomb Ma- 
xepiajia Ha ocHOBaHin ct. 609 t. X h, l; ^Bchkih, Baa^iBiHiH He- 

SaKOHHO HViKHMB HMYIUCCTBOMB..., OOiiaailB... BOHEpUTHTB HMYIU^TBO 
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HacT0Jnn;eMy xoaaHHy onaro h BOBHarp'a&HXB ero 3a HenpaBOe Bjia- 
Jljpyrie, Ha ocHOBaHin ct. 673 t. X e. 1, npH3HaiOTE npaBO 
co6ctbghhocth Ha bhobb cos^anHyio Beiu,B sa jhb.om'Bj nepepaSoxaB- 
ihhmh nyacof MaxepiajiB. Cththh axa roBopim,, eto, bb cjryEai 
HOBpeH^ems hjih HCTpeOjieHiji KaKoro-Jinfio HMymecTBa, bhhobhlih 
be tomb odasaHH sa Hcxpe6jieHHOe HMynjecTBO 3anjiaTHTi>, a no- 
BpeKfteHHoe HMym;ecTBO irpHBecxH be npeacnee cocTOHHie hjih, Kor^a 
HcnpaMeme axoro HMym;ecTBa oku/Kgtch hgbosmohchbtme, sanjiaxHTt 
aa nOBpejKjieHHOe HMynjecTBO xaKE ace, kbkb h 3a HMynjecxBO Hcxped- 
.iGHHoe. PaBHHM'B o6pa30ME o6a3aHB B03Harpa,a;HXi» h 3a bc& 
noxeps h ydjbiTKH, npHXHHeHHBie HCTpeSjcenieMH hjth kobpgjk^ghi gmb 
HMym,ecxBa. Kx» coHaafeHiio, o6a mhIhuh eg pfrmaiOTB, be kohb,^ 
kohuobe, ^anaaro Bonpoca. Cx< 609 odHSHBaexE B03BpaxHTB nny- 
m;ecTBO xo3HHHy, ho npH nepepa6oxK r k H r fcxE fioate axoro HMyniecxBa, 
a eexB HOBaa Benp» 5 cji^OBaxeaBEO, nixE xoro, eto nysKHO B03Bpa- 
thxb. Cx. 673 HM^exa bb BH$y Hcxpe6jieHie hjih noBpeHXGHie Ka~ 
koto-jihOo HMyujecTBa, Measly t4me KaKB nepepafioxH-a ne gctb 
tojebko Hcxpe^JiGHie hjih noBpea^eirie, * a C03same HOBaro HMyme- 
CTsa. Hanp., BHnorpa^B hgjibbs cehtotb hcxpgOjighhbimb hjih ho- 

Bpe^GHHBIMB, GCJH H3E HGrO CffLuaHO BHHO,' paBHHMB 06pa30ME 
BHEOrpa^B H6JIE3H BGpHJTB XOSHHHy, XaKB KaKB 6X0 OOJI'fee H'feX'B. 
IIoaxoMy, 6 bixb moskgtb, fiy^exB npaBHJrbHfce, Ha ocHOBaniH ct. 684 
x. X h. 1, npHsnaxB npaBO coOctbghhocxh Ha HOByio bghj;b 3a co- 
B3,aBiHHMB ee hsb Eyncoro Maxopiajia. CorjiacHO btoh CTaxBt, Bcindii 
odssaHB BOSHarpa-TpiTB 3a Bpe^E h ydBiTKH, hphehhghhhg KOMy-Jindo 
ero s^nieMB hjih yHyin,eHieMB... IIohhtho, eto ecjis BOSHHKJia ho- 
Baa BGm,Bj to cxapaa nepecTajia cym t ecxBOBaTB 7 e^mb HanecGHB y6H- 
xokb xossHHy Maxepiajra. OxciOAa, eny ocxaexcff jihhtb xpeOoBaxB 
ce6i B03HarpaHCseHiH 3a spe^E h j6htkh otb nepepafioTKH ero 
Bem;H ,a;pyrHMB jihhomb. IIpaBHJiBHO noaxoMy nocxaHOBJiaeTB IIpo- 
gktb, oOnsHBaH nepepaOoxaBHiaro Eyacyio bgiju;b BOBaarpa^HTB npeat- 
hsto coOcxBGHHHKa nepepaOoxaHHOfi bgh^h (ct. 853).—3Iepepa6aTKa> 
KasB cnocofiB npioOp^TeHiH npaBa coSctbghhocth, BOSMomna, Konenno, 
H BB OTHOHIGHiH C 06 cTBeHHHXB MaTGpiaJIOBB. IIpH 9TOMB OEeBH,IF,HQ, HTO 
CJtyacefiHHfl nepconajiB xoro hjih ^pyroro xo3HHna ebjihgtch jihhib 
npeacxaBHTeMMB xoaaHHa, noEGMy h co6ctbghhoctb Ha hobhh BemH, 
eo3ji;aHHHH bthmb nepconajioMB, npioOptoaeTB xobhhhb npe^Hpiaxia. 



107 


9) BodHUKHOoenie y auuci npaea cofinmennocmu na nJiodu 
nymeM'b omdn>Jieuisi uxb omb eeo cotiemeeuuoU seupi ecmb om- 
dmjieme njiodoeb . 

OT^ijieHie rao^OB-t MoaceTB (Imxb, o^naKO, h 11 p o ir 3 b o ;i, h hi m % 
enocofioMB, HanpHM., nps apeHai (ct. 535 h 536 t. X b. 1), no- 
;kh3h6hhomt> nojiRBOBaniH (ct. 533 4 ) ii wb ^pynix'L eapiaiiXB. Ha- 

npOTHB'b, HOpMaaiBHO OT^JIBHi© HJIOSOBB CCTB U © p B 0 H a *1 a Jl I> H hi H 
choco6t>. OT^iuieHieMS. hjiosobt. npio6p^Taen> iipaBO coficTBeHHOCTH 
Jie TOJIBKO COfiCTBeHHHK'B, HO H ^ofipOCOB'^CTHBlii Baa^epB. BTOrO 

nocni^neMy Heofixoftsmo, o^HaKo, eiu;e h codpaxt OT^aeHHHe rao^H 
(ct. 626 t. X h. 1). BnpoxeMB, aofipocoB'fecTHBit Bjca^tjien r B naxy- 
Baexx. TaKKe 30x0311, Koxopbie OMy cji^yiOTT. no^enB ofttHBaftHiar cnopa 
npoTHBT* ero BJia^tHia (xa ace cxaTtn). 

§ 18. Ctwep^Kajiie, bhahh npeicpaiueHie npaea co6cTBeH~ 

HOCTH. 

I. Cadepwctmie npaea co6emeennocmn. 

1. Codepjtcanie npaea codcmeeimocmu yrnianaejiueaemcH 
ompm^ameMHO. Goficmeenuunb eb npaem dtojiamb cb een^bio 
see , %mo moMKo e.uy ne sanpetqmo npaeo v m . 

IIoaTOMy He ^ocTHra-ioTT. CBOet pirn Hanoi rpaa^aiicKie 3a- 
HOHbi, Korpa ohh nojrosKHTejEBHO oKpepimiOT^ npaBO oo6ctbchhocth, 
KaKT> coepraeHHOe bt, 03 homt» jrnpt BjrafffcHie, mioaoBame n pacno- 
pjmenie bbiubk) (ct. 423: iiojmaii co6ctb6hhoctb)* Thicl, .nipo mo* 
jKgtt> ne BJiapirJTi, ne nojn>30BaT£CH, ne pacnopaiKaTBCH Beiptio h, 
T'fexTT* He Mente, no iqiaMiiet Mtpt bb Tenenie pecHTH .if/rc (epoKT> 
Hpiodp'feTaxejiBHOt ^aBHOCXH), oho Bee ace cctb co6ctbphiihex> Reiipi. 

2. Bb naemuoemu, 3acJiyomieammb enuManin npoempan- 
cmeennuM epauutfu npaea coficmeennocmii na 3eMjm. 

IIOHHTHO, ' MTO C06cTBeHHHKB Hm 4©TB BJtaCTB IIOBepX- 

hoct£H) npHHa^JtesKaipet eny seaum h na bc& ea npima&ieiRHOCTH 
(ct. 424 h 386—392 X- X n. l) ? ho euj npaHa^OTHTB Taw 
BJiacxB h Ha Htji.pa 3eMJLH (ct. 424), h na BOs^jMfle upo- 
cxpancTBO ero BeMjreso (Bos^yiHHHH cmMfo). IIpH bwm%, coo- 

CTBeHHHKX, BT» HpaBi HpO^aTB Hiffipa 36M5H OT^teHO OXT, 6H HO- 
BepxHOCTH hjih, ofipaTHO, ocxaBHTB Hxx* 3a co6ok), iipo^aBT, HOBepX- 
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hoctb 36MjtH (03/67). Ilpaso coSoTBeHHOCTH Ha HCitonaeMBiH nepe- 
xojptb, OAHaico, cb MOMeHTa BupaOoTKH, HSBJieTeHiH hxb hsb 36mjih 
(02/36).—Hto Me KacaeTCH B03;a;y:uu£aro CT0Ji6a, to npa-BO co6cTBeH- 
hogte na Hero npH3HaKO cenaTOMB 3a co£>CTBeHHHKOMB seion 
(87/93). O^HaKO, t. k. upaBO co6ctb6HHOCth npe/piojraraeTB B03- 
mokhoctb rocno^CTBa Jiupa Ha^B Bem;i>K) 3 a paBHO h KaEoit-Jinfio 
HHTepeCi £JIH COdCTBeHHHKa, TO COSCTBeHHHKT H6 BB npaBi 3anpeTHTB 
aepoHaBTaMT, nepejrexB npe3B Bossyumoe npocTpanCTBO Ha^B ero 
seMJieio. Ho ohb bb npani 3anpeTHTt npOBe^eme TGjrerpa^HOH n 
TeJie^OHHOl npOBOJIOKH Ha^B CBOHMB ^BOpOMTj. 

JT- JSndm nupaaa cofiemeenuocmu. 

Pasjimawm^ codcmoenuocmb: 1) tmdmitdyajibuyw (, /imnyw ), 
2) odi^ym, 3) o6ityUHnyK>, 4) ceMeimyw u 5) pocydapcvieeunyw. 

1. HopMajibHO npednojiasaemcsi, nmo npaeo codcmeennocmu 
na oeiub npunadjtemmm odnoMy Jim^y u umqhho , (fimmecKOMy, 
%ejiom%y. Tanasc coOcmeennocmb u uasueaemcM, nosmoMy, 
uudueudyajibnou, jvuhhou . 

Ha^HEH^yajiBHyio, hjih jHTHyio co6ctbohhoctb cjrksyeTB otjih- 

H&TL 0TB COfiCTB OHHOCTH JOpH^HHOCKarO JTHn;a: yqpeJHfteHla HJIH G0JE03a 
JtffUB. Bb HOCJtiSHeJVIB CJiynat C06CTBeHH0CTB IipHHa/IJieSKHTB He 
O^HOMy $H3H^eCK0MJ JIHIiy H H6 BC&MB HMB BM'feCTt bsjitbtmb, a 
OcdfiOMy JIHII,y—iOpHT^KHeCHOMy (§ 4. I. 1). noaTOMy COfiCTBeHHOCTB 
•lopH^Haecisaro JiHn;a mokotb 6biti> Ha3BaHa jihthoh, HH/i.HBH^yajiBHOft, 
JIHIHB BB HepeHOCHOMB CMHCJlfc 9T0r0 CJIOBa. 

2. OGa^ast coScmeeunocnib ecmb, nanpomm% cosMThcmnatt 
coficmeeuuocmb a) umcKOAbmixb jmnfb 6) na %any\o-Jiu6o odny 
eeu{,b : s) e% eudih doJiu e& v^mnnocmu dji.% najfedaso m'b ynacm - 
mmos'h, s) mmannaBO e'b ocyiqecniejieuhi csoeso npasa oSu^UMb 
co8JiacieM'b ecmx% ocmajibnux'b ymcmnunoe'h, no 8) npaeoMb 
ceoooduo pacnopxotcambcsi ceoew doJieU u npeepamumb ee e% 
tmdueudyajibuy'to co^cmeeunocmb. 

а. Tbkb Heodxo^HMO, npeac^e scero, coBMicTnoe' upaBO 

H^CKOJIBKHXB J£ H B, % HHaie 9T0 6ya©TB HpaBO COfiCTBeHHOCTH H)pH- 

^HHecKaro anii;a (cp. o6m;HHHyH) co6cTBeHHOcxj>). 

б. ^ajriie, axo npaso ^ojiacHO npocTHpaTBOH Ha KaKyio jiHfio 

o^Hy t. k. bb upothbhomb cjtyHa'fe, coBM^CTHoe ii0JD>30BaHie 
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codcTBeHHHKaMH npHHa&ireJKaipeio KajK^ony hsb hhxb ocoOoh BeipBio 

Oy^eXB TOJILKO COBM&CTHHMT> H0JIB30BaHieMB JIMHOE) COGCTBeHHOCTBIO 
Kaa^aro H3B coScxBeHHHKOBB. 

b* CnopHO, ojptaKo, bb neMB BLipamaeTea npaBo yaacTHHKa 
bb o6m;efi co6cxBeHHocxH. ^iao bb tomb, hxo ms&pja& yaacxHHKB * 
HMieTB npaBo coOctbbhhocth Ha Kaffl^yso MaTepiajrBHyio HacxHiiy 
o6m;eH Ben^H, KaKB 6u Majia OHa hh feua, ho nenpoMtoHO cobm^ctko 
CB SpyTHMH ynaCTHHKaMH. OTCIO^a, HH O^HHB y x iaGTHHKB He bb co- 
CTOHHiH yKa3aTB CBoen MaxepiajiBHOH HacxH BeipH, Ha Koxopyio 
eny HCKjrsoHHxejrBHO npHHa^eacHTB npano coOcxBeHHOcxH. IIo- 
axoMy npaBHJiBH^e roBopsTB He o MaxepiaaBHOH, a o6b H^eajitHot, 
mbicjihmoh aacxH Kaa^aro y^acxHHEa bb oSipei coOcxBeHHOCTH. 
OjQtsm , HseajiBHyH), MHCJiHMyio ,h;ojik) (acepefiiH, cm. § 14. *2. 3) 

HeofixO^KMO HOHHMaXB JIHIHB BB GMHCJli H3B4cTH0t ftOJTH 
HOCTH BGH^H. TOJTBKO BB 3T0MB CJTyHa^ H^eaJIBHHH, MHCJIHMaH 
ftOJIH, KaKB HaCTB B^HHOCTH BBJlJff, MOHEeXB 6HTB peajtBHO BBipa- 
sceHa bb soxoshocth BeipH (ex. 545 x. X a. 1). Ecra, nanp., ^omb, 
Haxo^HnoHca bb odipei coScxBeHHOcxH xpexB Hacjii^KHKOBB, npa- 

HOCHTB HMB HHCTHH flOXO^B BB pa3M§p& fteBHTHCOTB py&TeS, TO 
HSeajitHaH, MHCJiHMaa som Kasc^aro H3B xpexB Hacjii^HHKOBB bbi- 
paBHTCH peajiBHO, npn paseHCTBi hxb #ojre#, bb paaMipi 300 py6. 

Ha KaJK^aro. IToaxoMy ace t&mb, HcIcji^hhkh caam ;khbytb bb 
^omIv, x. e. He HOjryaaiOTB soxo^a, H^eajtBHaa:, uhic&vmiXK 
Kaa^aro H3B hhxb, saie h irpn HepaBeHcxsi hxb Kacni^cxBeHHHXB 
^ojieS, Oy^exB, t£mb He Menfee, paBHof. 

r. T. k., ^ajt^e, Kajs^HH hsb coynacTHHKOBB hm^otb npaBo 
coOcxBeHHocxH Ha b c h k y JO MaTepiaj£&Hy» Hacxsay o&nefi Beirpi, 
to pacnopaaceHie Bern,™ bobmoecho xojibko gb ofimaro cpraacia 
(cxx. 546, 555 h 1632 x. X h. 1; 80/102). Bb HacxHOcm cai^yeTB 
0TM&THTL, HTO HO TOf HpMHH& HpaBO C05CTB6HH0CTH Ha 00 - 
mjjo Bem,t MomeTB 5 htb npidopixeno no ^hphocth xohbko bb tomb 
cjryiai, Kor,a;a ysce he o^hhb H3B yaacxHHKOBB He Bxa^ieTB axoil 
seipHEO bb xeaeHie ^aBHoexHaro cpoica. 

jSr Ho oSipee corjracie BcixB codcxBeHHHKOBB bb paciiopaace- 

HiH BeipLIO HpOXHBOpfeHTB, K0H6HH0, npHHHirHV HH^BH^ya^BHOH 

cBofioffiH,— ochob* coBpeMeHHaro aacTHaro cxpoa. Bb pfcraxB 0 cjatf- 
JEenia exoro HpoxEBopiaia rpaawaHCKoe npaso Hpe^ocTaBHHexB 
KaHc^OMy y T iacTHHKy ocoohh npaBa. 



110 


Bo l-x%, npaso npo^aTB h 3ajro;KHTi> cboio #ojek) (ct. 555 x. X 
h. 1). CoraacHO paBMCHemio ceHaTa, yHacTHHKi, He oOaaaHT, ripely- 
npeac^aTt o npo^anci /ipyrHXT, ynacTHHEOBi, (00/55), ho hbt, 

HHXT, HMiOT'B, OgHaKO, HpaBO HpOHMyiHeCTBSHHO^ HOKyHKH. Ho- 
otokj, ecHH yHacTHHK'f) ysHaeTT, o aanpo^aHHoii aojrii, to mo^estt. 
npioSpicTH 9Ty ^ojtio, nona eipe npojaraa He cocTOtfaacB (05/47). 

Bo 2 -xb, npaso TpedoBaxt BH^txa CBoeii soxh nyTeMT, &o6- 
poBOJEBHaro h R&me cy^efearo paa^feia HMyiii,ecTBa (ex. 555). IIo- 
9TOMJ ate, BT, HHTepeeaXH TpeTE,HXT, XWXb —Kpe^HTOpOBE, SOJIH C 0 “ 
ynacTHHKa MoaceT’L 6 htb npo^ana 3aero ^ojrrn ct, nyfiamHaro xopra 
(ct. 1188 Yct. rp. cyn;.). 

HaH^ojr&e nacTBifi cJiy^al B03HHKH0BeHiH o£>iu;ei codcTBen- 
hocth ecTE, Hacjri^OBaHie; Hasoojiie nacTHli cjiynal es npeKpain,e- 
His —paa^iuET,. 

8. Odu^mnasi codcmeennocmb ecmb npaeo coocmeeunocmu 
na deMJiw ne omdrbJibnux r b Mf/^% a co703a Modeu , o6ttytmu y 
nan'b wpiidunecnaeo 

Tax. 06p., COSOTBeHHOCTE pfeKO OTJEHHaeTCS OTT, 06 - 

IB,efi COfiCTBeHHOCTH KaET, CO CTOpOHLI 06 T>eKTa, TaiCT, H CO CTOpOHBT 
cy^BeExa. 

B/fo EacaeTCH ofaeKTa, to hmt, bt, o 6 hphhhoh coScTBenHOcxH 
HBjraeTCH bch MHpCKas oSnpmHaa: seaiaa, 3 a HCKJiEOHeirieMH yca^efi- 

HOH SeMJLH, HaXO^Hn^eHGH BT, HaCJI^CTBCHHOMT, BJia^imH (cm. 4, ce- 
MeHHaa coScTBeHHOCTB). 

Cy 6 T,eETOMT* sse 6j%erh iopH&raecKoe jehh,o, a ne HicKOJiBKo 
$H3HH0CEHXT, KaET, BT, odipet COdcTBeHHOCTH. OTCiO^a, TJieHX 

o 6 ib,hhh He HMieTT., EOHeHHO, h npaBT, oSii^aro coOcTBemuiKa (cm, 
2. b h s), bt, nacTHocTH y Hero H'feT'B, noaTOMy, h npasa Ha H$e- 
aarBHyK), uu.GJims.jx) ,a;ojao h Ha en bbt^^ji-b. 

Bt, pyceEofi jrHTepaTyp£ cnopno, o^HaKO, ecTi, jeh Hama 06 - 
m;HHa 'ropH^HHecEOe jehho. OxnacTH h cam saEOHT, CMfonsBaeTT, 06 - 
ipHHHyio co5cTBeHHOGTB ct, o 6 m;eH (cp. CT. 555 UpHM. H CT. 414 
it. 8 t. X h. 1). 9to cM^inesIe ripo^ojiiKaeTT, no^epmHBaTB h ho- 
BHH 3aE0HT,. OraTBeiO 9 3aKOHa 14 ilOHH 1910 r. HpaBO Ha BH^i-TT, 
npe^ocTaBxeHO naeHaMT, o6hj,hhh, h bt, otomt, orHomeHiH oSiphh- 
sas coScTBeHHOCTi, ypaBHHBaeTCH ct, o 6 n^e 6 coficTBeHHocTBK). 
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Ecjth h npesK^e Mnoro cnopH,iH o tomt> (ceKamaa iipaKTtosa 

npOTHBOpi^HBa), KTO COOCTBeHHHKB: —06lB,HHa, KBKB IOpH^HUOCKOe 
Jispo, hjih QT^tjrtHHe eg hjighbi, to eb HacToamee BpeMs, bt> cray 
sa-KOHa 14 iiomi 1910 r. ? c^ijrain, yaso iiohhhe kb npeBpaigemio 
ooipMiriroii codcTBeHHOCTH bb hh^hbh^y ajiLHy h), hjih jtmiryio cooctboh- 
HOCTB II, TaK. o6p., irpeaCEif CHOp'B r T,0 H3 B£cTHOK CTOHOHH TOpgeTB 

cBoe 3HaHeme *). BnpoHOMB, paspyuiag ofinpimroe BjiaAtaio, B&nne~ 

yEOMHHyTBIH 3aKOHT> HO^epvKHBaOTB II ofimyro COfiCTBOHEOCTB BTj 

Tix't cjryimxB, Kopxa BusijreHHaa naxaTHaa bomjm nona^aerB bb 

pyKH MaTepH H ^TOH HJIH OOKOBLUT, pO.'IGTBGHHHKOBT), COCTaBJtffiO- 
m,KX% O-IHHB TiBOp-L (cT. 47 H 48 TOr() IKO BclEOHH). &TO OS OP.HOH 
CTopoHH. Cb spyron, tote ace 3aKOHE ho^hhhhxb ynacTKH, 
jieHHHe bb JiHHHyio hjih oCSiHyro coScTBenHocTB, npaBHJiam* O Ha- 
fliiJIBHHXE OOIIIHHJIIJXT, BBMjlEXB (CT. 39) H 0rpHHHMHJIB \ THE. o6p., 

GBoSo^y pacnopmeHk eio nyTeME npo^agcn h aapeHia (ct. 56). 
Be HTOri be HacToaipee Bpe-Mg gpe sbbe i iaforo ypy^HO ycTaHOBHTB 

lOpH^HHeCKTIO HpHpO,ay KHKE CRMOH o6lH,HHHOH CO6 gTB 0HHOCTH TaME, 
0Ha coxpaKgeTca iiHirfe, thee h toh jihhhoS h ooipefi goOctboh- 
HOCTH, KOTOpag BOSKHKaOTE XlJTQWb BBI^tjia naXaTHOfi aeMJEH H3E 
o6iu;HHHOH CO<)CTBeHHOCTH. 

4. CeMeuuast codcmeeunocmb ecmb coScmeenuocmb deopa, 
m. e. 8cmx% HJieuoe'b npecmbttncKou ceMbti ua ycadefiuyK) aeMJW 
u eooOu\e ua uMpu^ecmeo deopa . 

O^HaKO, H 3^4CL TaKJKO CIIOpHO, eCTE JIH COMBE lOpH^HHOCKOO 
oth;o, hjih h£te. Bs sasHCHMOCTH otb tofo hjih jipyroro paspimo- 
Hia axoro Bonpoca, mosbho pa3CMaTpHBaTB ceMeftHyro coCctboh- 

HOCTB HJIH KaKB OCOSHH BH^E 06 lB,HHH 0 ft COdcTBOHHOCTH, MH K&KE 
ofimyio COSCTBOHHOCTB*. Hhk£ BHIIieyiTOMHHyTBlfi 3aKOHE 14 ilDHg 
1910 ro^a piinaeTE ciropHaft BOspocB coBepurerao HHSfle. Ohe npH- 

BHaeTB OOOCTBOIIHHKOMB yca^edHOH 36MJIH TOJIBKO /tOMOXOBEKHO 

ICT. 47). TaK. o6p„ S0jH 0;X0 3gHHB, EaKB JIH4HHH C 06 CTBeHHHKB, HO 
ecTB -6oji^e HpeacTaBHTejiB ^Bopa, 

*) CoraacHO ct. 1 HOBaro 3aKona; npH3H8KtTCii Hepeittegnimni 
KT, nOflBOpHOMy BJiaM'feHifi) Ha IipaB'fe gaCTHOg COdCTBSHHOCTH TOflfcKO T r B 

ofiigecTBa h ceneHia, bt. KOTopHXib se 6 hjio Hepe^taoBB co BpeMenH he* 
gtoeBia hxb seMjieio. Ci^EOBaTejrBHO, gpyrla o6m'ecTBa HpH3Ba$£>Tcs co- 

xpasaioiairMH oCmHHHyio $opMy 3eMEeBgajX'feHiH. 
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5. Upam ' coocm&eHHocmio zorydapcmeenuou eemb eepxoe- 
noe ofijiadauie zoeydapcmeettuuMu UMyu^ecmeaMU. Ot. 421 t. X 
h. l, cp. ct. 422. 

HI. Hpenpait^enie npaea eoocmeenuocmu. 

1. Tlpmo codcmoeunocrmo npeKpau$aemc3 npeotcde eceeo 
yHimmommuM'b mozo oo%e%ma (eeufu), ua Komopou oho ua- 
npaejieuo. 

TaKEM*B. yHH^iToaceHieMX Beiu,H OygeTB HGEessoBeHie en H3B 
^H3OTecKaro Mipa, Hanp., npn no^api mk H3BHTie ea hsb rpam- 
^aHCKaro ooopoTa, Hanp., a) npH SKcnponpiapia h 6) KOHtJiHCEapiH. 

a. SKcnponpiapia, iro onpe^aemio Hamero 3aK0Ha, ecTL npn- 
Hy^HTejrLHoe OTny^eHie Be^BHSK hmbtxb HMyipecTBB, Kor,a;a oho He- 
o6xo i 3,hmo jpa KaKOMHdo rocy^ap otbohhoh mh odiaecTBeHHOH hoxb- 
3e>t, h r ionycKaeMoe He HHane, khkb 3a cnpaBejytHBOe h irpraHHHOe 
BoaHarpa^eHie (gt. 575 t. X h. 1). IlpHHy^HTejiBHoe OTHyac^eHie 
He^BHHCHMHX'B HMyiu;ecTBB, KaEB HCKJTiOBHTejr&Hoe HBxeme bb rpa- 
KsanGKOMB oOopork, TpedyeTB HMeHHOro BMcoiaiiuaro ynasa 
(ct. 576). OGipia h ocoSbih npaBHJta o BOBHarpa^eHia 3a OKcnpo- 
HpispOBaHHBIH He$BH2KHMHH HMyilJieCTBa H3JtOjKeHE>T BB CTT, 577' — 
600. Otb aKcnpopianiiH, khkb cnocoda npeKpaiu;eKiH npaBa coocTBen- 
HOCTH Ha He^BHHHMJblH HMytpeCTBa, HeoSxOABLMO OTJIHHaTL npHHy- 
^HTejtBHOe BpeMeHHOe sai'aTie hxb hjh ^e ycTaHOBje- 
nie npasa ynacTlH bb nojr&30BaHiH hmh, bb ivLshxb treto rocy- 
AapCTBeHHOH HIH OfiipeCTBeHHOH H0JIB3M, 3a enpaBe^THBOO H HpH- 
asHHoe B03Harpa3K£eme (ct. 575). Bb 3tomb c-iy^ai mu HMieMB 
aiiiHB orpaHKneHie npasa coSctbohhocth, a ho ero npeKpanjeirie 
(insane IHepnieHeBHHB). 

- 5. KoH^HGEania cctb TaKace npHEysHTe-iBHoe co'ctopohh ro- 
cy^apcTBeimoli BxacTH XHHieHie coOeTBeimHKa iipHHa^jreHcamet eny 
bbuj,h, ho MineHie SeBBOSMea^oe., bb bh^ HaKaaaHin (Yaoac. o 
Hasa3. ct. 255). Be3B03Me3^H0CTB h OTJiHnaeTB EOH$HCKaB;iH) otb 
BE cnponpiai^iH. OTcio^a .mosgho noftBecra no;a;B KOH^HCEapiio h oto~ 
OpaHie bb Kaany He^pHHSMaTO HMyipeeTBa bb cjro5oa;axB IIIaTok 
H Be^eHO y HaCX&^HKOBB, He HpO£aBIHHXB He.H.BHJKHMOCTH BB Te~ 
neHie ro&a no HOJiyieHiH Hacjrf^CTBa (npHM&naHie kb ct. 1105 
T. X H. 1). 
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2. llpaeo codcmeennoomu npenpau^aemcn manatee rmm% 
hmo yHimmojieaemctt eeityuasi, ejiacmb co(5c meennuna na npu- 
Hadjiemaiqyn) eMy ee-Ufo, xomn ca-Ma eeu$b u ocmaemcsi 6% $u~ 
smecnoM'b Miptb u ue usb.nma U3b epaotedauenazo odopoma. 

Taicoe ysHUTOiKeHie bo3MOjkho npn npoH3BO£HHXT» cnocodax'i, 
npiodpiTeHia npasa codcTBeHHOCTH h nps TixB nepBOHaTa.OHHX'i), 
bt> Kern'll HMfeTGK Go6cTBeHHHK'B bgihh, KaKt-To: aaBHocTH, npi- 
oSpiTOHiH ftOtipOCOBicTBHM BJCafflifllOieilfii Benpf OT'B 

KOCOfiCTBeHHHKa, HaX 03 ,ldS H T. (§ 17. III. 2. 3). 0 C 0 6 BIM r B 
cnocod omb yHMTOaceHia bgiqeoh BJiaeTH codcTBeHHHKa dyam., 
o^HaKo, irpoaaaca ^bhhbmbtxt, h HeaBHHCHMHXB HMyipecTBB cb nyd- 
a he Haro xopra, lips 9 tomt>, bb nacTHOCTH, npaso codcTBeH- 
hogth npoKpaj^aeTca: Ha caMyio Bern,*, co aas cyaedHaro onpeatae- 
Hia o 6% yKpkiJieHiH HMtHia 3a noKyniuiHKOM'B h Ha ji,oxoft&—co 
OTH nydJiHHHOit nposaacH (92/71). 

§ 19. Bnan/feHie. 

I, Hounmie o ejiadfbnm. 

4 

1 . Bjiadmuie, nanb gum oobMueno eutue , ecmb (fictnnm- 
necnast ejiacmb Jiuv^a nadb eeujb'K), noneMy manast ejiacmb , 
uanb $a%m% u ue Mootcemb dumb omueceua m> eeityuuMb 
npaeaMb, — Bb, pimcnoMb u 6. coepeMeHuoMb npam passu- 
Hawmb ejiadmuie eb codcmeennoMb cMUcjim dmoso cjioea u dep~ 
oteauie eeiqu (§ 15, 4), 

Iliiajrtiiic oTjiHHaoTCH otb ^epacaHia Awh, hto Baa#4aeip», bt> 
npoTHBonojroacHOCTB aepasaTejiH) Beiip:, HMien. caMocTOHTejiBHyx* 
iipaBOByio saipHXy. 1 1 to6hl iiojiywrB axy aanprey, hm OToro ho 
cy 6b eKTHBHofi Teopin He tojibko Heodxo^HMo (JaKXHEecKH odaa^aTB 
Bem,Bio ? ho h Hap;o xaEJKe hm4ti> HaMipenie odaa^axB eJO, keek 
cbo©K). Ecjih TaKoro HaMipeHia y odnaftaTejra Heap: nfe&, to oht> 
dy^oTTi janiiB ^epHcaxeneMB, a He Bjiaj^iBpeMTb Beiipu 8 th Teopis 
o jiTsjyLb 9JieMeHTaxT> Exa^foria: odxagaHia Beupio h HaM&peHia od- 
aa^aTB eio, KaKi» CBoeio Bei^Lio, HOcxeneuHo yexynaerb bb nayKi 
aiicTO spyro# Teopin, od-BeKTHBHOg; o6% g^hhomb mmemt 
Hia—TOJIBKO (JaKTHHeCKOMT, Q&raftaHiH BPiptlO He3aBHCHMO OTTi Ha 

8 
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wApemfir ofijrasaTem. Teopin odBeKTHEHan HasBiBaeTCH Tame atco- 
HOMH^eGKOf, Tara Kara OHa oSpanjaerB Bra-Mame mim> Ha xo- 
3HHCTBeHHyK) CBH3B Bem;H CB JTHHpMB, Ha HOJlOSCeHle BemjH BE XOBfllf- 

CTBemoMB oOopoTt, h eii h£tb aijra so BOjiHcyfoeKTa (jrHu;a), t. e. 

HaMipeHia ofijrasaTeJia- CorJiacHO btoh Teopin, b canoe faKTH^o- 

CEoe otfjiaaaHie bpib;bk) 6 y;a;eTE BjiaftinieMB, no- 

GEOJTBKy aaKOHO^aTeJII,, B B CHJiy EaKHXTi-IHfio oco- 

Sbixi. coofipaaceHil, He jr h m a e t b ofijxaaaTejifl: b e hi; h 

■GaiocTOJiTejiBHOii npasoBOi gamHTH. 06£ Teopin BJia^t- 

Hia 6opK)TCH 3a cBoe cym;ecTBOBaHie. IIpH 9 tomb nepe^OBoe 3aK0H0^a- 

TejiT)CTBo(o6ii]ierepMaHCKoe —ct. 854 h 855, cp., oipraKO, 868 h 872— h 

niBelpapcKoe yjnmeHie— ct. 919 h 920)oT#aeTB npe^noBTenie o6e- 

eETHBHOi Teopin. Jtxa Hero Bjra^taie BeiptH) npioSp^TaeTcn jihihb 

ftOCTHJKeHieMB ^McXBHTeJILHarO rOCHO^CTBa, ^iiiiCTBHTeJI&HOH BJiaGTH 

Ha^B BeiHBio. BnponeME, oOmerepMancicoe yxoaceme pasxraaeTE 

SBa BH^a BJia^fettBi^a: nocpe^CTBeHHaro h HenocpeftCTBemiaro. Ilpn 

9T0MB HO^B nOcpeftCTBeHHHMB BXa^felBUeM'b OHO panyM^eTB TaKOrO 

ofrjia&aTejiff BeiuBK) (Hanp., apeH^aropa, xparaTem), eotopbih B,aa- 

ftfceTB B8IHBK) OTB HMeHH ftpyrOHO JIHBia (X03SHHa BemH). Bb PHM- 

ckomb npaBfe raide BJia^ijiBHBi HasHBaxncB aepacaTejiaMH (nanp., apeH- 

» 

^aTopn) mh npoH3BO,a^iBiMH Bjra^JiBHaMH, ecranpaso, no ncKjnoneHiio, 
^asajro mb caMOCTOSTeJEbHyio npaBOByio 3aiaHTy (Hanp., naroro- 
AepasaTejuD). 

2 . ^mo nacaemctt nataeeo 3 a%onodamesbcmsa , mo oho , 
noeuduMOMy , ne pasjtmaemb ejiadimm omn> depopcanin. Gjirn- 
doemnejibuo , oho npummmb ejiadtf>me<m eerny^o $mmmecKyK> 
ejiaemb nad'h eeuibio nesaeucuMo om'b HaM'mpemH odjiadamejisi 
eeiqu. 


Haierao, ct* 531 t. X n. 1 nocTaHOBjmeT'B: „BcHKoe saace 
h He3aEOHHOe b jt a a 4 h i e oxpaHaeTcn npaBHTeJiBCTBOMB otb Ha - 
GMia h caMoynpaBCTBa AOTOJii, nona raymecTBO He SyneTB npn- 
cym^eHO spyroMy n c^ijiaHR Ha£xeiKaii;iH no 3aK0ny o nepe^ani 
onaro pacnopHHceHin w . Ha otoe tohk& sp’feHin ctohtb h ceHaTB, eoto- 
pHH roBopHTB, hto npaso Ha hceb o B03CTaH0BJiemH HapynieHHaro 
Ma^Hia npHHafljreJSHTB BcnnoMy ^aKTnnecKOMy BnaA^BHy hm£- 
Hin, sanp., apeH^axopy (71/600, 72/18, 75/587, 80/235). PaBHMMT. 



odpa30MB- 3, B it c tbht e a b h h fr bt> cayxaB impymenia 

idsMB-ando ero odaa^aHiH Bem,r>io ; MO/icexB npocim, o BOscxaHOBaeitiir 
Baa^mn, orrspaacB na o;ihhb (J> a k t b Baaji;feriH Cm% npe^oxaBae- 
hih ^OKaaaTeatcTBt ita upaso codcxBeHHocxn (70/1737, 73/1358, 
81/129). HxaKB, ooraaciio cenaTCKoi npaKTHitfi, ahhhoh bb pa;n>- 
acHenie gt. 531 t. X a. 1, Bjra^ktie ecxi> $i>u utbhtcji i>ho o 
rocno^CTBO jiHi^a na^ bo in; bio, Cai^oBaxeaBHO, oiro npiod- 
pfrraexcH ^ocTHJKeHieM'L o^-HOro (jmExmeoKaro udaa&aHitf BeiHpK). 
BnponeMB, ceHaxB He BrrojtH'fc iu uufeoBaxea bho iipoboxhts cboh 
B 3rjrH,n;Tj ita. Baa^inie, KaEB A'McxBHTeaEHoe odaa;i,aHie Benito. 
TaKB, cuopB Meapy apeH^axopoMB r co d ctb e hhh komb ran r T,aace 
apeH^axopaMH Minin o^Horo it xoro ace code tb eHHHKa ho nevjae- 
hchtb paspimeHiio Ha ocKOBasiH ■Hapyrneraaro Baa^fedH, t. e. be 
cmj o^HOro timer? patera odaa^aHia: Bemaio, desB paacMoxpfauH 
Bonpoca o upasi Ha Baalim c (75 / 123 J 587, 77/244). Be aaeTHOcxH, 
bb p^uteHLH 09/6 ceHHTB BBicKasHBaetB mrjLKXh, xxo apen^a ne 
MOjKGTB OHTE H])HpaBHeHa KB BJia^imK). Kb HTOMT HpHOaB.tatOTB a 
MOTHBB Ce.Haxa, nOtfOVEeHHHH BB OCHOBY 3aiU,HTH BJiajtHifl. Bchkob 
siScTBEfTejiLHoe Bjia^iHie, roBOpHTB ceHaxB, Hpe^ioJraraexcH ocHOBaa- 
hhmb Ha npasi co6ctb0Hhocth, hokr iipoxHBHOe He dy^exB flOKasairo 
H npHBHaHO yGTaHOBJieHHBIMB nOpjt^KOMB. Ha 9T0MB TO od r BHCHeHL0 
cenaxa HiKOTopnie yaeHBie (IHepnieHeBiixB) ntiTMorea xarae %o~ 
Ka3axL, hto %&5i Baa^iHin no pyccKOMy upasy, spoMi odaa^aHin 
Bemjyio Tpedyexcn h HaMipeHie odaa^axE. eio, KaEB CBoeio bohoh) 
E^Ba an oxo xaEB. CeHaxB HMiexB bb bh^j ite na- 

MipeHie mn,a, a ycxaHaBjiHBaoTB jthuib odinyio npeayMiipiio, hto 
BCHKoe Baaftfatie, sainsmtaeMoe BJia^iJiH^eati, bb cmj o^hoI stoh 
saiqHTtT npe^HOjraraexcH BaaxiHieME Ha npasi eodcxBeHHocTH. 
Hto ftMcTBiixeaMO HaniB bhkohb He xpedyexB ^jih 3anpTU 
BJra^His HanipeHia mm odaa^a-TB seipLio, KaEB CBoeio, cedn, 
no^TBepa^eHieMB axoro cayiEHTB ct. 1314 Xct.; rp, ov;y* »HacT- 
hbih jiana h odmecxBa, Bjra^tioj^iH HMyio;e<*TBaMH Ka3c*n- 
hhxb ynpaBjieHii Ha npasi nojrB30BaHiH, bb cay- 
aa'fe HapymeHin K^MB-ando hxb Baa-ftfaria, MOryxB h Henocpe;^ 
CTBeHHO 0TB CedH tipO^BBBJIHTI) HCKH 0 B03CTaH0BaCIlilI HapTliieH- 

Haro Baa^Hin"... Kb axoMy ca^yexB npadaBETt, hto ct. 531 t. X 
h. 1 npHMO iiocxaHOBaHexBj hto BCflEoe Baa^me oxpaHHexcH on 
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HacMia h caMoynpaBCTBa *), He HHKaKoro HCKJuoneHni ,o;jm 

^epacaTejm Benpn Bt> hpothbhomt, cjiynai, MHorin Jinpa, kbe^-to: 
apeH^aTopH, xpaHHTejtH, HaHHMaTejtn h jy>. He oxpaHHMCB 6hi ott> 
HacsjiiH h caMoynpaBCTBa bb OTHOiueHiH t6xt> Ben^ei, kotopbimh 
ohh ofijrasa-M otb HMeHH ,upyrHXT> Thkotb o6pa30MT>, Kanin 

t. X h. 1 h oeHaTCKaa iipaKTHKa, ocHOBaHHaa Ha hcmh, 6jnme 
ctohtb m> nepe/ipBOMy 3ana,o;HO-eBponeHCKOMY 3aKOHOj^aTe ji tcTBy, 
niwh to mohcho 6mo 6u npe^HoaaraTL. IIosTOMy IlpoeKTB rp. 
yjroat. e^Ba jch npaBMHHO TpeSyeTB jpa Bna^Hia em,e h' Haittpe- 
hIh ofijiasaTB HMymecTBOMt pji caMoro ce6n (ct, 878). 

IT. ZTpio 6 pihmenie u nomepu Gjiadmuin. 

1 . Cosmcho cyo%e%mu6HOu meopiu, Om npiodpmmeuisi QJia- 
d?hmsc ueodxoduMU dea QMMeuma : (fianmunecnasi ejiacnib nad b 
eeu^bio u naMmpenie odjiadanib 6eu{bio> mm csoew. Kanpomm'b, 
cozjiamo o6%e%mu8uou meopiu, docmamonuo oduaeo sjieMeuma — 
eoBHunnoeeuisi cfianmtmec-Kou ejiacmu Jim^a uadb eeu^bio. 

Bn nacTHOCTH, no HameMy^aKOHOflaTejincTBy, ftjia iiploopfrre- 
Hin BJia^Hk j^oct&tohho B03HHKK0BeHin y jtnpa (JtaKTOTeeKOn bjiboth 
H a^x» b en^BK) (cm. I). TaEn Kaicn BJia^faiie ecTB ^aKTHHecKaa 
BJiaCTB Ha^I. BeHI,£K> ? TO Cyb'teKTOM’L MOKOTIj 6htb 

BcHKoe rano, #arae h orpaHsneHHOe bt> npaBociiocoftffOCTH, a o6T>eK- 
TOMB BHaS^Hin M03KeTT> 6 tITB TOJfBKOBeilJ,!). IIoaTOMy HeB03M0KH0 
B-aa^imie npaBOMB**). IIpoeKTB nocTasoBJiHeTB, hto npe^MeTOMB Baa- 
s4h 4a MO^ceTB 6 htb h ^BKHSHMan Benin (ct. 877). HoCTaHOBjreHie bto e^Ba 
jlh Hyamo. Bchkoo Bjra&foiie sbhhhmoh Beninio, 3aiu;Hiij,aeMoe ea 
o^jra^aTeaeMB, HeH3Mtaio nepexo^HTB bb oSaacTB pascMOTpfaria 
npasa co6ctb6Hhocth Ha ^amyio Benin ***). Me^K&y t&mb nann cym- 


*) CeHaTT> pa3'i>aeHHJiT J , ounaKO, xto BjiajiBHie aamumaeTca h eb 
tomb cuyaaB, Kor^a bBt-b hii nacHnis, bh caMoynpaBCTBa. Haap., ecjiH 
KBapTHpaHTn He ocTaBJiHexTj nasaTaro xroM^ineHiH (73/1258). 

**) PeMJiSHe 3HanH ? o^HaEO, Bna^'feHie npaBOMT* (Baa^-feHie cepBH- 
TyTOMT*). 

***) HcK^toneHie npe^cxaBJraeT^ eo6o»> aan^HTa nocTpoeE^, B03$:BHrHy 
t ux% Ha ay^oH seMjrfe, Koxopu^ o^Harco,—aBHXHMBisr Beiaii. 
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HOcTh BJta,a;iiHiH saEjtmacT ch bb tokoh pz t ss.'u\m v b 7 KOTopan 
HOaaBKCHMO OTT, npaBB COficTBeHHOCTH, OOHOBHBaeTWI HU 0&HOMB 

^aKTi oSjia^aHia BeipLio. Bthmb o^MCHneTCH, noueny cgh&tb bo- 
npeKH t. X e. 1 OTpapaeTB bosmoskhocte, iipg^'bhbjtetb hckh o 3a- 
HI.HT'fe BJiafltHia ^BHHCHMOCTBK) (75/26). 

3. Bjiadihuie ympmuoaenicn c^ nomepew deyx'b dMMen- 
moei} QJiadimisi ujiu mojibno oduoso U3b huxi>, cossacm cyS^- 
enmmuoU meopiu , uau nomepeu odnoeo dMjmnma—0anmme - 
cnou ejiacmu nad~b eeufoio, cosjiacno o&'bemnmmu meopiu. 

Ho HameMy 3 ajjoHo^&Te jibctb y caiayert upH3HaTB, hto Bjra#>- 
Hie npeEpamaeTGE cb noTepeio $aKTmecKOfi BjiacTH .iEm;a Ha^B 
boib;bk) (I. 2). 

m. Budm GJiadthnin u mpudunccnoe 3uaHeme OAtidibum, 

i. Bb moMVh Xh. Ipasjmnaemesi ejiadimie : a) sanonme u 
nesanouuoe , 6) dofipocoethcmnoe u mdobpocoemcmHoe u e) dae- 
uocmuoe esadmuie. 

a. npH3HaeTCjr 3aK0HHHMB, Eor,a;a rayujecTBO npiodp'fe- 

toho cnocooaME, „bb 3aEOHaxE ^OBBOJreHirHftiH“ (ct. 524 t. X l i+ 1)*). 
CesaTT, kb 9TOMy EpHSaBJtiieTB, eto ps npHSHania Bjra^iHiK 3aKOH- 
hbimb He^ocTaTOEHO o^hopo npiofipiTeHiii myipecTsa cnocodaMH, bb 
3aK0HaxB S03B0JT6HEBIMH, ho TpeSyeTca, hto6h npio6pfereHHoe npaBO 
HHKOMy spyroMy ho 3aK0Hy He npmaftjrea&ajro. IIosTOMy, ecra 6u 
Bjia^Hie oLijto npio^pfeeHO citoco6omt> ? # 03 bojc6hhhmt> 3aKOiiOMi> ? 
ho ho cyay no^ensaao B03Bpaiu;eHiio BHSozmuj co6cTBeHHHKy ? to 
T aKoe Bjia^nie ^ojthcho 6htb npH3HaH0 hob aKOHHBiMB (86/79, 87/84, 
91/105). XajTie, sesaicoHHUMB BnajHmeMB 6y#eTB to, Koropoe 
npio6piTeHO Heso 3 BOJieHKE>iMH bb saKOHaxB cnocofiaMii: ixojporoMB, 
HacHJiieMB hjih caMOBOJiBHO. lloaTOMy HauiB saKOHB pas^HTaeiB BJra- 

no^jcoHCHoe, HacmtcTBeHHoe ran caMOBOjibHoe (ctt. 525—528 
’ T. X H. 1). 


*) Cnocofe 3 th cytb cixocodn jipiodj^TeBis apasa cotoaeimoctH 
{cm. § 17). 
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6 . Ikaxime iipHSHaoTca sobpocoBliCTHHMT,, ecra totb, kto 
B aas^ei’T, HMyipecTBOiiT, ne 3Hae r rL, tto iipaBo codcTBeHHOCTH Ha 
mymecTBO npEHa^eMT-B spyimiy (ct. 529 t. X a. 1 ). IIpn stomb 
ceHaT’L pas'BJTCHHeT^, hto bcjih B-iasitfeipF. He C03HaeTT> HenpasocTH 
CBOerO BJCa^Hia HHH TOJTLKO COMH^BaeTCH BT> 3aE0HH0CTH CBOHXB 
npaBH. to BJia^aie 30 npesMBJteHia ciropa cHHTaeTCH sobpocosi.cT- 
HBTMB. TaKHMB O0pa30MH, TpedjeTCH ^folCTBHTOJIBHOe BHaHie BJia- 
HenpaBocTii cBOero Bxas'fcHk (70/192, 69 / 315 h spj- 
Bt> bh ji $ npmfcpa sotfpocoBi&CTHaro sjrasivHk mo>kho yKa 3 aTB Ha 
BjrasiHie KaKHjvrb-Mfio HMfarieMB sa-KOHHaro HacjtfcsHHKa, ne hm£k)- 
maro GB^l»Hia o ^yxoBHOMB aaEfemaHin, kotophmb bto Hacji'fe^GTBO 
OTKasa-HO spyroMy (ct. 529 t. X h. 1). 

" b. J(aBHOCTHoe Bjea^Hie ecTL Bjia^iHie bt, bhs£ codcTBeH- 
hocth, npeBpaii^aioipeecH ho HCTenemH seeaTH jt&tb bt» npaso 
COOCTBeHHOGTH (CT. 533 T. X H. 1; CM. Hpiofipfrr. flaBHOCTB BH § 17 
UL 2.3). HaniT, BaKOHT. paSMHaeTB em;e iro?KH3HeHHoe Bjcaskrie. 
Ho nosKHSHeKHOe BJias&Hie, bt> npoTHBOnojiosKHOcTL (JjaKTBrcecKOaiy 
B&afl’iHiro, cOGTa-BJiaeTB noiiBHeHioenpaBO jt h p a, bt> nojiBsy 
KOTOparo oho ycTaHOBjteHo. IIooTOMy hoseet 3He hho e BJiaskfie e&i- 
syeTB othochtb kt» Beiu;HBiMT> npaBaMB Ha uyacyio Beipt (cepBII- 
TJTaMB). 

, 2 . JOpuduuecKoe mmenie &jiadn>um oOuapyjwueaemcH g% cjw>- 
dywityeM't: a) Q’h npaem ejiadrbjibi^a ua caMocmostmejibnyio 3a- 
ufumy, 6 ) eh npiodpmmeuiu. nymeMi> ‘e&admmsi npaea coo - 
cmeeuHocmu u s) Q'b pamunnoU omemmcmeeunocmu doopoco - 
emcmuaso u uedoopocoommHaso ojiadmMi^a neped% codcmeen- 

UimOMTb. 

а. IIo ct. 531, Bjra^ijrBqeGKaa sauprra saeTCH BcaKOMy Bjia- 
SluiBpy, xoth 6u ero Bjra^ime 6 hjto h' HesaKOHHOe. BjiH^ataiee 
paBCMOTpiHie BonpocoBB o gaii^HTt BJiaskrk othochtCh m> oCkacTH 
HpopeccyajiBHaro npasa. 

б. Bjrasfcme cjrysKHTB o^hhmb H3t> ca.MMX't pacnpocTpaneH- 
hhxt, cpescTBB nep bohrt a $bh aro npiodptTeHk npasa cobcTBeHHO- 
CTH (§ 17), BB HaCTHOGTH—Hpiobp^TeHiH CObCTBeHHOCTH; 1) HO 3aB- 
HOCTH (§17 III. 2 . 3) H 2) BHa^Hie-MT, £BE2KHM010 BeiHMO, SO- ’ 
6pocoB r f>cTHO npiodp^TeHHott ot'b HecodcTBeHHHKa (§ 17 IIL 2.1). 
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b. Pasjoraie bb OTBiTCXBeHHOCTH neposB eo(>CTBeiiHHKOMB: He- 
^o6pocoBicTHaro Bxa^iuctpa a Bjrasijrtna sofipocoBfenaro, Btipa- 
HcaeTca: 

1) HeRo6pocoBiGTHBiH Bjiaff'fijten,x ofomHB BosspaTim cof»- 

GTBeHHHEy He TOJIBKO Beipt, HO H BC& HHOJBI (SOXOAM), jailte H it, 
KOTopae ohb mofb 6h noiynuTB, ecjra foi nojiaepacHBajri. xoshhctbo, 
3aseffeHHoe codcTBeHHHEOMB. TaEB, HesoflpocoBljcTittrir Bja.pfyrepB 
odasaaB B03HarpaRHTB 3a bc£ ydBimn, npoHCHiejmie otb neo6pa- 
daTHBania xaiCHXB hctohhhkobb floxo^a, paspatioma KoxopwxB 
6wia HaaaTa cotfcxBeHHHKOMB (ct. 624 t. X n. 1). HesoGpocoBiiex- 
hhh BJiajiaeniH otfasaHB, ^aiie, oxBfrxaxi, sa yfamtH, npoHcmeflnrie 
otb «bhoS ' HetfpesniocTa bb ynpaBjeHiH HMyipecxBOMB. 

HanpoiHBB, ftodpocOBicTHBiH BJtasfcten;'!. ofisraaHB B03Bpa- 
thtb Bem;B xaxeKO ne go bc4mh luro^aMH (AOxo^aMH). TaEB, ohb 
He o&mHt B03Bpam;axi> roxosobb, yace nojryneHHHXB ra 3 BKOhho 
eny cx&.ayioipHXB: no seHB ofiBHBjreniH eMy yexaHOBJieHHHMx 
nopajKOMB o6b OTEpBixin cnopa hpothbb ero Mafliarijr, rani ace, 
ecHH 6yfteTB 3,OEa3aHO, ro toto b p e m e h h, noKa HenpaBoext 
ero BaaftiHia He csiaaaacB eMy cb socxoBtpHOCTBio HSBicTHa 
(ct. 626 t. X a. 1). KpoMi Toro, 3a npmuHeHHHl Bpe;p> bb ne- 
pio^B so6poGOBicxHaro BJia^iHia ohb OTBtxaexB xosbeo bb caysai 
yMBiiraemraro npHXHHeiria Bpe^a, a He no HefrpeamooTH (ct. 684 
t. X a. 1). ' 

2) He.iodpocoBicxHBift Bxa#kien$ Moacera B33TB cb co6ok> 
h3b HM^His Bee, HTO hmb nepeHeceHO hi nepeBe3eHO xy^a hm ace 
bhobb 3aBeaeHO, ecin tojibeo HMyipecTBO He npm&r% otb 9Toro bb 
pa3 cxpoflcTBO in bb cocToanie xy^niee npoTHBB Toro, bb koto- 
POmb oho Haxo,a,HaoGB bo BpeMa BaBjra^iaria. Bb btomb caynai 
Bee 3aBeaeHsoe hjlh ycTpoenHoe HeflodpoeoB'fccTHHMB BaaflisatpeMB 
ocTaexca bb nojr&sy coficTBeHHUKa 6e3B BCHKaro sa to B03narpas- 
senie (ct. 611 h 622 t. X a. 1). 

^otfpocoBicTHHi ace BHafl§aen,B HMieTB npaBO hr ToatKO bshtl 
B ee 3aBefteHHoe bb HMtain, ho bm4gto ototo HM&eTB npaBo Tpe- 
f!o b a tb 1 B03Harpaacs eH i a (ct. 628 h 622 t. X <j. 1), pa3Bli 
xohbeo saB-eseHHoe so6pocob4cthhmb BJiastapeMB ffljxaexcff eam- 
GXBeHHO npesiteTOMB pocKoiHH. Bb stomb noe.itxHPMB cay- 
xai eMy npesocTaBiaeTca b3htb 3asej,eHHoe h3b inriHis, ocaa bto 
B03M0SKH0 6e3B Bpesa ruin ymepda s-th HMiHia (ct. 633 x. X m. 1). 
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3) PaBHHM-i) o6pa3owra&, HO^o6pocoBicxHBTH BjraftfcaeivB, bx, npo- 
THBOnOJIOaEHOCTB ftOfipOCOBiCTHOlty Botany, o&max. 3aMaTHTI> 
BcicysedHBisi asftepscKa BaaRiaBija 3aKOHHaro npa oxHCKa- 
aia ero HMymecTBa a sa pacxo^H npa BBOjj; r fe ero bo BJta^imo 
BTHM'B HMyil^eCTBOMTE. (CT. 625 T. X H. l) ? H, eCJEH BX. He3aKOHHOMX» BJia- 
ilia 6 bxj[h fteaesKHbie aa-naTa^M, to 3a see BpeM& axx. yuepsKama 
He^o6pocoBioTHH4 BaaRijceii;^ o6a3aHX» yajEaxBTB 6 npoijeHTOBX, ex. 
KanaTaJia a 3°/° leycTotEH (gt. 641 x. X a. 1). 


rjiaBa III. BeiKRbm npasa ho HHyoiccTBCHHyn ufcHHOCTb toH 
BGIUH H MO BbIKyna BG 1 UH H npGHHyiUGCTBGHHOH OOKynKH. 

§ 20. 3ajioroBoe npaeo. 

X. Uonnmie u eudm aasiozoeozo npaea. 


1 . B% omjimie om% npaeo, codcmeeniiocmu, mjiozoeoe npaeo 
ecmb npeoicde eceeo npaeo na %yowym eew,b u npu mojm ue 
Ha caMyw eeu$b, a na m i^munoemb ( 4 ). 

Bthmx. nocat^aaMB npa3HaE0Mx> 3ajioroBoe npaBO OTJraaaeTla 
TaaJKe otb boiu.hhx'b npaBX. aa caMyio ayacyio Beia;& bt. KaEOMX.- 
jiado ea oxHomeHia. 

v 

2 - 3ajiosoeoe npaeo ecmb , oduano , mm owe, Kam> u npa¬ 
eo codcmeeuwcifm, eeiquoe, a ne ofiswamejibcmeeunoe npaeo . 

Bto aojEOSEeale HenpaBa-iBHO ocnapaBaexui, Kor#a yica3HBaK>Ti> 
Ha to, axo sajroroBoe npaBO ogtl muil o6e3neaeHie xpeSoBania 
tepe^HTOpa ex. flOJDKHHEy a axo, noaroMy, Easx. x^cho csasaHHee 
ex. JiaanocxaMH ^ojEJKHHKa a Kpe^axopa, oao HMiexx. bx. bh^j onpe- 
^JEOHHHXX. eCTL, ciiSOBaxfeJILHO, HpaBO OTHOCHTeJiBHOe, o6h- 

3ax6JTBCTBeHH00 (§ l.l. x. a ,§ 13). T£mx> ne Meirfee, cjE^yexx. 
npH3HaxL xapaKxepx 3aroroBoro npaBa, a ne ofomxeJEr.- 

CTBeHHHt. Kpejxaxopx. HMiexx. npaso Ha Bein;B ^0Ji3EHHEa, bx» hbhxx> 
6u pysax'B osa hh naxo^ajiacB, a oeymecTBMexx. oto npaBO Heao- 
Gpe^GTBeHHO H He3aBHCHM0' OTX» BOJlB ftOjOEHHEa. ’BjEftCTB Kpe^HTQ- 
pa ecxL, HOOTOMy, acEJiioaHTeaLHaa a nenocp epTBeH- 
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nan B^aoTb Ha*a;:& aajKMseHHOio #mj Bem-Bio; axa me BJiacTB— 
Bemoan, a He o6n3axejiBCTBeHHaa. J^aHHoe nojEOHceme He MoryxB, 
KOHeHHO, ocjtadHTL HiKOToptm ocodeHnocxn Beianaro xapaKTepa 
3ajroroBoro npaBa (§ 21). OeHaxB npa3HaeXB TaiQKe BeiHHHii xa- 
panxepB saaoroBoro npaBa (03/120). fopa3flo cep&e3Hie Bospaaceme 
npOTHB'B sajtoroBoro npasa, khkb Beipnaro oxHomeHis, npn sajiori 
npaBB. Hairp., jump A, bb odeane^eme eBoero ^onra ssxlj B, 3 a- 
jeojkhjto eMy BeKcejo,, BBr^aHH&ii jthhomb B. Bb stomb ciyxai Kpe- 
ftuxopB B, ocyiHecTBAHH csoe sajtorOBoe irpaso, noayxaexB y,n;o- 
BJLeTBopenie tojebjo otb onpe^kieHiraro jiama, memo, otb B. 
CjriHOBaxejtBHO, 3$4 cb pint huptb ^McxBuxejiBHO o npaBi otho- 

CHXeJEBHOMB, odHSaxeJIBCTBeffHOMB. OffHaEEO, B03MOHeHB 3aaOXB H 
xaKHXB npaBB, ocymecxBJieme kotophxb He cBH3aHO cb onpe#f>- 
jeohhoh jihhhocxbh) ^OttHHKa, KaKx> to; ampS h npoiiieHXBEEX'B 6y- 
Mart. Bb oxHOiuesin hxb bo3mo5kho, Hoaxony, 3ajtoroBoe npaBO 
Bei^Haro xapasxepa (ex. 1674 1 x. X a. 1; 89/2). 

3. T . %. 3ajioeoeoe npaeo na eeufi dojimnu%a 6omu%aem% 
6% o5esne%enie mpedoeanin npedumopa , mo amuMh nodnepnu- 
eaemctt eaMan cyw^ecmeennan nepma wpudmecmu npupodusam- 
806020 npaea, umbhho, oho ecmb omnomeme donojmumeMuoe . 



e --a + b 


Bb axoli (f>opM:yjL& dyiroa E 03HaaaexB KpejpETopa, pm- 
na h hjejeocb B—Benp> sojtacHHKa, 3ajtoaceHHyH) Kpe^Hxopy, HpHMaH 
nepxa—otoaxejEBCTBenHoe oxHonienie h xomssaz nepxa—Bemnoe 
npaBO Kpe^Hxopa, KaKB flonojqmTMBHoe oxHomenie Me«y spe&H- 

XOpOMB H JI, () JUKI!IIK OMB TESHHaHO 06H3axeJIJ>CTBejmar0 OTHOJIIOHia. 

GaiROBaxejUiHO, aajroroBoe upaso nenpeM^HHo ape^soia- 
raexB fljia eBoero cymeoxBOBaHiH edns axe jibctboh- 
soe oxHOHienie, k a kb oxHOHienie Hero rxasHoe. 

Ecjih noqeMy-jmdo odasaxejiBcxBeHHoe oxHomeffie Me B03HKHexB 
mh 6y^exB onopoxeso, to He 6y&exB h savroroBoro npaBa, odes- 
iieMHBaioiaaro ^ansoe odnaaxeirBexBeHHOe oxHOHienie. Bb oXomb xa** 
paKxepi 3aaoroBoro npaBa, KaiCB Bem,Haro ,3, o if o it h h t e n a- 
ro oxHomeHin, h coctohxb bch oco6eHHOcxt» 3axoxoBOro upasa. 
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Haute 3 aKOHO, 2 ,axeJEBcxBO npaMO npuBHaern aaJtoroBoe npaBO ^oiioa- 
HHTejtBHHMB OTKomeEieixB, othoch ero kb ofSenneneHiio otoa- 
TGJtBCTBB (CT. 1554 T. X H. 1). II09T0MJ, B r B HameMB HpaB& HG 
MOKOXB BOBHHKaTL 3a.lOrOBOe npaBO CajlOCTOHTPJr&HO 6e3B o6a3a- 
TejEBCTBeHHaro oxHOineHisr. Iloaxosiy nee jrmj;o, Koxopoe saexB Bem;L 
bb 3aaorB, saaoro^aToJiB, Bcejypi (JysexB ^omhhkomb, a jehijo, 
iipHHHMaiomee bi> sajtorx Benj;B', sajtoronpiiHKMaxpJtB (3ajio- 
ro^epsKaTeJiB), Oy^exx Bcer^a Kpe^nxopoMB. Ho tom ace npnqnni n 
ocymecxBJieHie sajioroBoro npaBa Bcer^a npe^nojiarae.xB HeBStnoji- 
HoHie ^ojiacHHKOMXi cBoero o6a3axejEBCTBa. 

4. CaMoe me ocyxyecmeAeuie sajioeoeoio npaea ewpamaem- 
ch e% moM% %mo Kpediimop%-3aAoeonpuuuMamejib nojiynaem 
npeuMyu[ecmeenuoe ydoejiemeopeme cj/mmu , eupyneHuou 

ojri'h npodamu 3cuiomeuuoU eeu^u doAmnuna. 

TaKan npojaHea, no TpeSoBaniio saJioronpHnnMaxejrn, conepnxaex- 
en oco6bimx> hoph^komb (Ycx. rp. cyffi. ct. 1183 cp. 1021). no9XOMy s 
BajioroBOe npaBO npaBHJiBHO KOHCTpynpoBaxB kek^l npaso ho na 
CtiMYK) nyncyK)'Beiu,B bb KaKOMB-ra6o en oxHOnienin, a Ha Hiy- 
utecTBeHHyio i^tHiocxB on. BnponeMB, bt> Bn^ft HGKjnoneHia, 
3ajro®eflHan Benin MOHsexx* 6 btxb ocxaBjrena ce6 r h 3ajioronpnHHMa- 
xejteMB, ecjin 6u xanyio Benin hhkto He KyinurL. 9xo npaBO npe- 
,4MTOpa-3ajEOronpHHHMaTeM, khkb npaBO BeJU,noe, bt> oxjinnie oxx> 
06 a 3 axeJEBCXBeHHtiXB npaBB flpyraxB Kpe^HTopoBB, ecxn npano npe- 
HMym;oGXBOHHaro y^OBnexBopenin. 8xo BHaqnxB, nxo Kpe^nxopB no 
sajrory (sakoronpHHHMaxejtB) npeasa.e bc£xb /ipyrn xb KpesnxopoBB 

y^oBjEOXBopaoxcH H3 r E» cyMMBi, BHpyneHHon oxTb npo^ancn 3aJlOaceH- 
hoh Benm. 

o. TanuM% oGpmoMTb, scuioeoeoe npaeo ecmb eeutuoe ode3- 
neneme mpedoeauin wpedumopa * jBb mjiy amoso oSesnenemn %pe- 
dumop'b no acuiosy fpcuioeonpimu m a me a 6) , e% cjiynam neucnoji - 
uenin doAmuunoMh no 3ajioey {saAoeodameAeMb) ceoeso o5ma - 
mejibcmea , ujvmemb eeiquoe npaeo na npeuMyiqecmeeume ydo~ 
ejiemeopeuie ceoeeo mpeooeaum peajiusoeauHou npodameu 
y/fouuocmu UMyu^ecmea, odesnenueamu^aso amo mpedoeauie . 

CafeflOBaxejiBHO, nejEB&s HH3BaTL sajtoroBBiivrB npaBOMi. xaicoe 
BemHoe npaBO Ha n;iHH0cxB- nyscoft Benin, Koxopoe cyniecxByeTB 



caMOCTOflTejri.Ho, .HesasHcHMo ora> ooeEmeneHia oojiBaraitca’.Ba. Ta~ 
koo ocofjoe, GaMooxoaTejiBHO BoaHiiKaioii^ee Bem.Hoe npaBo ha pfai- 
hoctb hj^koh Beia;H eGTB botmixkhhS^ojetb (Gr h ndsch h 1 d). 
Oiib yGTaHaB.iHBaeTCff BHeceHieMB ero bb BOTHHHsyio Kinrry 
na OGHOBaHiH npocToro corjiameffia cxopoHB dh ^ance no 
npoct6 , fe o^Horo co6cTBeHHHKa. Bb tomb k ftpyroMB eiyaat> ne 
tojtbko ne xpeSyeTca HaranHOCTH o6e3nenHBaeMaro TpeOoBania 
Kpe^HTOpa, HO H^TB Ha^oSHOCTH yKaSHBaTB H CaMOO lipaBOOCIIO- 
Banie (KaB3y) jxjtb BOBHHKHQBeHia BOTBHHiiaro ^oJtra. BoxnHHHuii 
^ojrrB, bb OTjrHnie otb sa^oroBoro npa-Ba, pctb, crfauBaxeTtHO, ca- 
MocxOHTe^BHoe, a ne ^oitomHTejEtHoe oTHoraeide, h npn tomb 
OTH omenie adcTpaicTHOe. Botthhhbih ^ojtrB, H3BicTHHi oCxme- 
repMancKOMy yjroaceHiio, eg BSB'fecTBHB BameMy xipaBy. CocTaBH- 
Tejis IIpoeKTa OTBeprjux xaKSKe ;g;aHHyio $opMy H03eMe.UBHaro Kpe^pTa, 
THKB GKa.3aTB BOTTHHHtie BeKCeJEH, OnaCaHCB ea HOBiT3HH (mother 
kb gt. 1041). Measly t^mb, e^sa m ecTB cepx>e3HHa ocnoBaHia, 
cb BBe^eaieMB perHcxpaiua Bem,HtiXB npaBB, ixenpeMiHHo cbH' 
SBieaTL KpeAHTB .cb oSesueyenieMB o6a3aTeabCTBB. ,3,pyroii 5 ko- 

HGHHO, BOnpOCB.—adCTpaKTHOCTE, ycTaHOBjreHin BOTHHHHBIXB JXOarOBB; 
ho xaKOH a6cTpaKTHOCTH He Tpefiyexca iienpOM'fe hho ^aa ycTaHOB.xe- 
nia BOTaHHHaro n;ojira. 

IT. Hndm aajiozoeozo npasii. 

1. Bb saeucuMocmu omb moso, mjiomena jiu eeu^b turn 
npaeo> pa,3Jima f K>m%no oo'benmy: 3aM8% senate u 3ajios% npm%. 
IIpu smoMrb sajioe'b eeij^eu h% cboto onepedb pa3d / mjiHK)im> na 
dea euda:- &aji03% uedeuwiiMocmeu u sajioz~b deumuMocmeii, 
HmueaeMuu e~b nameM b sanoHodameMcmm pynuuM'b sa%Jia 
doM% mm npoemo scmjiadoMh. 

0 saaorfc npaBB cm. § 20. 1. 2. 

2 . ffajime, pa 3 Jiu%awrm eudu 3 ajiodoeoBo npaea no jim\y 
3ajioeonpuHUMameji$i {npedumopa no sanosy), 

TaKB, ocoOrmh BH^aMH 3aaorosoro npasa, bb 3aBHCHM0CTH otb 
T oro, aBaaeTca m saaoronpHHHMaTeaeMB Kaana, Kpe^HTHLia ycTa- 
noBaeHia h Gcy^HHa EaccM, pasMaaiora: 1) sa^orosoe upaso no 
oSegneaeHiK) Ka 3 eHHBrxB no^pa^oBB (ct. 38 Iloaoac.), 2) aascrOBoe 
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irpaBO Kpe^HTHRXTb ycxaHOBjEeHit (TocyftapcxBeHHaro ^BOpancEaro 
BaHEa, ropoftCEHXE oOiHecTBembixE 6aHEOBE 3 ropo^GEHXB kpg^ht- 
hhxb o6m;ecTBE h aKiooKepHHXB noBeMejrLHBixx fiaHEOBE) h 3) 3a- 
jioroBoe npaso ccy^roixE saccE. Oco6eflHocxH bc£xe 9xhxe b$i;i,obe 
3ajroroBoro npaBa. BbipaKaioTca: be h^koxopbixe npHBmeriHXE kpoah- 
xopOBE no 3ajiory: Ea3HH (ex. 44—79 Ilojtoac.) h KpeftHXHbiXE yexa- 
noBJieHifi (Vex. Epea. be x. XI b. 2 cxx. 55, 68, 85 VI pa3;x., 
cxr. 140 h 149 pa3^. XI h cx. 1630 1 x. X b. 1) mb be ocq6ome 
H a^3opi 3a EpaBHjEBHOcxLK) Ocyln;ecxtaeHin aajroroBtixE npaB r b: ccy f x- 
HbTXXj Eaccx. (gt. 1663 irpKM., npmi. x. X b. 1). 

3. Hcwouewfb, pmjiu%awwrb eudu scuiosoeoao npaea 6% 3a- 
eucuMocmu oin^b moeo npaeoocuoeanm (naeshi), cujiy %omo- 
paso oho eomuKa&mrb. amoM e omnommiu pa3JiUHaioiivb\ 

dosoeopuuU '3aji08% 3aemtyamejibUMU 3aji08%, samunuu sajios^ 
u nptmydumejihuuu 3aji08 r b , cMompn no moMy , eosmwaem'b jiu 
3ajio8oeoe npaeo e x> cujiy dosoeopa , 3aemtyauisi, sanona u cy- 
deonaeo pmaenin, ujiu npaeumejibcmeeunaso pamopmmum. 

Cm. § 21, L I. 

§ 21. Bo3HHKHOBeHie, conepHcairie h npeKpameHie sajio- 

roeoro npaea. 

X. Ho3UUKKoeenie aanozoeom npaea. 

1 . GyttyecmeeuuMM'b BJieMeumoM'b eosHUKHoeeuist 3aji080- 

eoeo npaea fiydem'b npemde eceeo uasmnocmb moso uau dpy- 
8080 npaeoocuoea/HM, 603 % Komopaeo oho ue Mowcenvh eosmm- 
nymb. TanuMrb npaeoocuoeauieM% no uaiaeMy npaey , cjiyaicuim* 
doeoeop'h . 

*Ito ace EacaexcB saBiinjaBis, xo xiame BaEOffo^ax^nECTBO Hur^i 
npHMO HO’ rOBOpH'rx,, bxo'- aaroroBoe 1 npaso .-mohjoxe . BOBBHEByxB be 
cmiy 3aB^n^ama. T£me ne Merfe, 3aB^maxejiBHHfi s&hote mojkgxe 
6hxb onpaB^aaB saniHME 3aE0H0^axejL bctbome. Be cray npHMina- 
Hia ee cx. 1011 x. X b. 1, saBiiniaTejLB MOHcexE paciiopjmaxBCH 

. CBOHME , fiMyilteCTBOME CBOfi-OftHO 2 . H60rpaHHB6HBO. CHE ?J HM&eXE 
TaKJse iipaBO chjioh saBlnipaiiiH o6s3axE Hs6paiiHaro hme sacjii^H&a 
na spews 3KH3HH ero ee HCHOjiHeHiK) sfeoxopHXE ho HMym;ecxBy 
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paciiopaaceHifi, kakobh, naxip., ^cHeacHua bh^ih (ct. 1086) h t. n.“, 
Taicum ofipaaoMB, aasimaHie o KBHeaoiHXB BJpanaxB mototb no- 
bpcth kb ycxaHOBJieHiro saJtorosoro npasa. IIoaxoMy h cenaTB ao~ 
nycKaera bobmotocctb ofiesneTOBaTB yxtasanHHMK bb saKoxii cno- 
<M)6aMH sene5KHHa bh^he no aaBimaHiio (08/83). Cm. xaKHe Hot. 
iloji. cx. 159 n. 1 h 2. Boo6me ace BoxipocB o saatmaHiH, 
KaKT. ocHOBanin bq3hhkhobgh in aajioroBoro npasa, ocTaexca otkph- 
tbimb. IIpoexcTB bbo^htb saB'femaxejEBHBtfi: 3aaOrB (ex. 1046 H MOTH- 
bbi kb Hei).—J(ajE , fee, name rpaatflaHCKoe npano He 3 naeTB aa- 
KOHa, %m% ocHOBaHiHBoaHHKHOBeHiaaajtoroBoroHpaBa. no9xony upej- 
cxaBMeTcxx Oojxbxiihmb HcxuimeHieMB npH3Hame y Hacx. 3aKOBHaro 
uajrora npn npo^aacli bb poBHimy cb pa3cpo*xKOft njraxema MaxxiHHB, 
opyftii, HHCTpyMeHTOBB a Boo6in;e ^BHiKHMaro HMyajecxsa, cocxaB- 
jiaioin;HXB npe/ovieTB ftOManraeft oScxaHOBKH ss.6o odopyftOBanin ceJiB- 
CKaro xoaaficTBa (xpoMi toboto HHBenTapn), MacxepcxBa mh npo- 
MHCjra (cx. 1509 1 e ct. 1509 8 t. x e. 1). SaKonHHl sajion> 6hjeb 
KSBtcTCHB pHMCKOMy XipaBy, HO COBpeMeHHOe XipaBO OTHOCHTCfl kb 
HGMy OTpHB;aTeJEX>HOj TaiCB KaKB OHB KOJteOjteXB TBep^OCTB rpa^K- 
^ancKaro o6opoxa.—H to to KacaeTca, HaKonenB, npray^HTejELHaro 
aajxora, to ohb B03HHKaeTB bb CHJty cyaetfuaTo pinieniH urn npa~ 
bht ejr bctb eHHaro pacnopHTOHia. ■ Hmphho, brjeotb ycTaxxaBjnxBaeTCH 
ho opocTopoKHef Boiife «ia c x h a r o jie n; a, aeneacHoe 
TpedoBaHie Koxoparo npHcyiH&eHO cj^omb pi iiojoieiKiiTB ireno-me- 
H1H), HJEH 310 BOJti XI p a B H T e £ B C T B B H H a ? 0 y 4 p 6 « A 6 H I H, 

ecjiH .reneTOoe .TpefSosairie oSpaniexxe hmb ko B3KtcxcaMK>. TaKOf 
3ajrorB, coBepmeHHo lyaroit nameMy 3aKOHO,a;aT ojibctb y, npe^nojio- 
tohb ko BBe^eHixo HaniHMB IIpoeKTOMB (ct. 1050, 1051 h mothbh 
kb ct. 1041). OipxaKO, npHHysHTejiBHbif aaJiorB, ho Kpateefl Mipt 
naCTHRXB B3HCKaHiH, e^Ba JEH CJliSyeTB BBOftHTB BB pyccKyxo 
TO 3 HL *). HauiB xipoeKTB kb TOMy to He onpeftiuiaeTB MHHHMyMa 
B3KiCKaxriH ycTaHOB^eHixx iipHHy^HTe^BHaro 3aiiora h 9thmb 

OTKpBIBaeTB IHHpOKif xipocTopB O^peMCHejM OCTefi 

MeakHMH 3 ajroroBRMH npasasiH. 


*) ripOTHBB EpHHyflUTeaBHaro aaaora, eymecTBy»maro bb I cpmuhIh, 

^epnCyprB h FHpKe (6 ojiB 4 HoapodHO HepraneHTB, Kb npoeicry bbp^chIs 
y nacB HUOTeHHOfl: CHCTeMR, Ilpaao 3908 r. M 4-3). 
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2. Bmopou cyu{ecmeeHnui( aJiGMemio eo3nuKHoeenisi 3(t- 
jiozoeoso npasa — coomodeuie nadm:m(m\eu rfiopMu scuiosa. 

Tasaa $opMa bb HiUiiomb BaKOHO-prremcTBi - ■ 3aK„iiu- 
Haa KpinoGTL pK ne;i;BHVEHMOCTeH (err. 1642 h 1643 t.Xm. 1, 
n. 1 ct. 159 it. ex. 78 IIojt. hot.), llpn otoaib Beranoe upaBO sa- 
JEOrOIipHHHMaTeM BOBHHKaeTT, CB MOMGHXa OTM&TKH BB pO0CT])f» 
kp&hocxhhxb S'Lxb o6b ' yxsep^enm Bamia^HOfi; (93/36). $opMH 
see saiEora ^bhhchkocth: 1) 3 -aKJt na pHauMoe Hiy- 

XQ.GCTBO, PCJffl BRTB 0 BaKHa^ COCTaBJIOHT) lIOptfAKOMB HOTapiaXb- 
hbtmb (ct. 1668 t. X h, 1) h 2) .homobo e aaeMHoe hhcbmo 
ct. 3aKJEa^0MT. pHaiKMiiro HAiyii^ecTBa,. ogjih aim. o 
saTma^i cocx&BieHB soAiaiuHHivtB nopa^KOMB (ct. 1672 t. X t. 1). 
UpH 3XOMB, npH BaHJia^t, X. e. 3aJIOri ftBHiKKMOCTH, HaiHB BaKOWB Tpe- 
6yexx ohhch saMa^BiBaeAftrcB Befell sa neaaxnm ctopohb,bb ftByxx 
3K3eMnjiapaxB, H3B koxophxb ojhhb 3K3eMiiJLfrpB ox$aexcH Kpe#ii- 
xopy, a gpyroii: ocTaBraexctf ^osimwkj (ct. 1671). Canaa ohhcb 
cocxaBjrse-TGa npH cBHA'fexejrHXB, Koxopne xaiose npmuraji,HBaK)TB 
kb Hefi cboh nenaxH (cx. 1670); npmeMB on hcb Moacen, 6 bixb 
BEJ imena h bb caaiyK) 3aj*;Kjr$t#HyK) (75 / 94). BarfiCX’fc cb rfewtB 3a- 
EOHOsaTeJtB xpedye-XB nepe^ann sajioHceHHEixB Bem;ef 3ajtoronpHHHMa- 
xexEo(cx. 1671). Ilepe^aTa nrpaeTB s^cb poxB BecLMa cyipecxBOHHyio. 
Xpxn 3 aJioroBoe npaBO B03HHKaexB h 6c3b TaKOBofi.nepe^aHH, o^HaEO 
bb oxomb cjiynai Kpe^nxopB no aanory ae m o sk e t b hojibbo- 
BaxBcn npepo^xHTBjn.HHMi ysoBxexBopeHieMB hbb 3ajro- 
aceHHa-ro HwcymecxBa nepejp. apjthmh Kpe&nxopaMH, npexenaiH ko- 
xopHXB ne odesHeTeHH saxoroMB, bb ^acxHOCTH npn necocxoaxejiB- 
Hocxn aomcHHEa (75 / 321 J 76/462, 78/117). PaBHBiMB otfpasOMB, 
ecjin npnraxHH bb 3aKJFa;a,B Benj,H He- 6 mh oneaaxaffir h 6hm 
ocxaBjreHH y somHHKa, a 3ax&MB nepemm kb xpex&eMy mhj &o 
npe^BSBJieHiH saKaaffHofi ko BSHCKaHix),.' xo oh£ He MoryxB noexy- 
hhxb Ha y^OBjiexBopenie Kpeftnxopa nd aaMa^oii (75/321, 658,973). 
CjctHOBaxejcBHo, nepe^ana no/piepKUBaeTB b e m h h fi momoutb 
B ajioroBoro npasa. Hhbimh cjroBaMH, 3ajrorx, araacHMoexeft, k a k b 
B e^Hoe npaBO, oSesneneHB y nacr bb $opM± pyanoro 3a- 
raa^a, x. e. gb npe^ocxaBaenieMB BJEaftisis Bem;Lio 3ajEoronpHHHM;a- 
tcjoo jiH6oxpexBeMy may. Bb cospeMennoft Jinxepaxypi Bti^BHnyxB, 
OAHSKO, BOnpOCB 0 B03M0 jKH 0CXH 3aOTOra ftBHHHMOCTH, KaKB Bemnaro 



Tipasa, Gobb Hepe^axn, ityx o m b sairHcn bb HiiuTeiKHa 
KHHrH, T. e. TaKHMB 5KB nyXOMB, KRKHMB y CTaHUBMBU btck aa- 

jEorB He^H-acHMocxH. .T^jeo bb xqmb, xto nepe^axa Beup[ npoaoxaB- 
JEaexcB HHor^a soMHuna coBepmeHno HeptiecoodpaBHOio, 

Hanpm., ecra Kanoe-rado npe^npiaxie BaKJEa^BiBaexca ox, tok 
xxoto nojtyxKTB onpe/ttjteHHyio cyaiMy /tieHerB %ajt no/p 
sep&M Bxoro npe^npinxia, xo, oxobh^ho, nepe^axa iipe-uipiaxia 
Kpe^Hxopy no 3aJEory ^fejtaexB 6bbcme>icjibhei>imb h caMHH aaeMB. 
Ctofta ace cjiiiiiyeTB no^secTH a Bcf> oJEyxan BaKJta^a MamuHB, £o- 
Manmet ofScxanoBKH n x. n. PaBHMMB odpaaoMB, hbbobmo^khs ji ne- 
pe^ana nocxpoeKB, B03Be^,eHHLixx, na xyacoiE aeanri, x. e. bb 9 x 0 mb 
cxyxa£ 3aKjia#B hxb 6hjeb 6u xaioKe HeixfejEecoodpa3eHB, Hfeoxo- 
pLin BanoHO^axejEBCTBa $onycKaH)TB, noaxoMy, bb ooo6bixb cjEyx&axB 
3ajrorB ^bidkhmocth nyxeMB mrmm. T&mb He Menie ? name 3aKono- 
aaxejrBCTBO, no o6nj;eMy npasnay, ne anaexB 3ajEora ji,bh3khmocth 
oe3B nepe^ann. HcKJEiOxesie c^ijiaHO cenaxoMB ^jeh nocxpoeKB, bob- 
BesennBExn Ha xyasoi seMrt (01^6), h 3aKOHOMB bb ct. 8-oh Yct. 
Toe. EaHKa, IIocaiftHOMy „Hpe,a;ocxaBJEHexox ocxaBjmxjb bb nojEt>30- 
Banie ran Ha xpaneHie 3aeMipHKaMB HpHHHMaeMHH oxb hhxb, bb 
odeanexe-Hie odHaaxejiBCTBB, sbhjkkmhh HMynf;ecTBa cb t4mb, XTofoi 
OBHaxenHBTMB raymeoxBaMB 6tuEa coexaBMeMa oiihcb bb irpncyx- 
ctbih ne Men'fce xpexB cBH^xejreft h xhhobb m^cthoh iiojehiph, h 
xxodHHa onus. 6hjlh Hajtarae-MBi bh^hmho bkhkh 
npieia hxb bb 3 a e je a # b (nexaxH, raroMdH, raeHMa h t. ib), 
ecjiii cie no pony HMyiaecxea OKaacexcn bosmo^hbimb. Ilpn Heiiajio- 
5KeHin na HMym,ecTBo xaKHXX> 3HanOBB, 3aKJia^Hoe npaBO daHKa Ha 
9X0 HMyiHeCXBO He HM'feeXB CHJIBI HO OTHOllieHiK) KB XpeXE>HMX» m- 
B,aMB, BOXyilHBHEHMB BB C^tJEEV CB 3a6MHi,HK0MB 6aHKa“. IIpH 
9T0MB CeHaXB paBBHCHHJEB, XTO XpCXBH BOXyHHBHlia BB O^jlKH 

cb 3aeMiipK0MB danna, He 3Han 0 cocfOHBiHeMcn saiaa^i, ne mo- 
ryxB, x^mb ne Menie, HapymHTB sajioroBoro npaBa danna, xoth oli 
3HaKH Ha 3aJE05KeHH£IXB BeiUaXB H 6HJEH yHHXXOKeHBt (07^99), Ta- 
khmb- odpa30MB ; HHxepecB godpocoB&cxHHXB npiodpixaxeitet npn- 
HOCHXGH 3SiCB BB JKOpXBY HHXepecaMB fiaHKa, BhIO 6bl ? H09X0MJ’, 

ropas^o xipaBHJELHie> ocjeh 6u 3aoa;xB oripej^jreiiHBiXB bb ohmomb 
saKoni ^bh^Bmhxb HMynijeexBB biiochjich bb oco6hA peecxpn, k &k% 
axo s^jiaexcH %3m 3axora He^BH^HMoexei. IIpoeKXB xpass^aHCKaro 
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y-soscenia nanpacHO ae 3 aTpoHy,ux. ? noaxoMy, ctojeb saamaro Boupoca, 
KaE'B 3 ajrora ^HSEHMocxeft 6 e 3 x> nepe^axH *). 

3 . Tpemiu cyu^ecmeennuu MOMernm ecmb ucutimnocmb 
ocodoU npaeocmcoouocmu y scuioeodamejin ib 3cuiosonpibnuMa- 
mejiH djisi ycmanoBJimitt 3cuioso6030 npaea. 

1 ) Sajroro^aTojteM'B MO^eTB 6 bixb tojebko co 6 cxb 6 HhhkX}> 
Toaaie—-xora, exo HMieTO npaBO OTBy^axi, HMyinpcxBo npo^ameio 
(cx. 1627 t. X n. 1 ). HcMmenie hsx. oxoro npaBma ^ijraeTca 
%ksl noHCHBHenH^ro nojiB 30 Baxejra. Ohx. motoxx. 3 ajE 05 KHXB 6 jraronpi- 
odp^TeHaoe HM^nie, ccjih 3 x 0 npaso npe^ocxaBJteHO euj $yxoB- 
hhmx. 3 aBimaHieMx a ecra Honpomeno aa 3 a£orx> $ 03 B 0 JieBie Ilpa- 
BHxejiLcxByioxu;aro CeHaxa (n. 2 ex. 1629 ). HanpoxuBB, cocxaBjraexx 
jchuib BH^HMoe HCKjnoxeHie 3 ajn)rx xysKoro HMymecxBa no napema' 
in;eMy ex. xony saKOnnoivry ynoaHOMOiiio (n. 1 ex. 1629 x. X x. 1 
h cx. 69 IIojeohc. o Ka 3 , no^pn/i;.), xaKT. Kara bb oxomx. cjiyxa'fe 3 a- 
jtoro,n;axejieMx. ocxaexcn codcxBeHiuiKB. 2 ) PaBH&iMx. o 6 pa 30 MB a 
sajioronpHHHMaTejieMB MOJKexx. 6 utb jehhib xotb,exo HMiexB 
npaBO no GBOe-My cocxonniK) npiodpicTH Baraa^BiBaeMyio semt bx» 
codcxBeHHOGTB (cx. 1628 x. X x. 1 ; cm. § 3 . II. 2 ).—TpedOBaHie 
oco 6 oft npaBOcnocofnroexH cydBeKTOBB oajroroBoro npaBa o 6 x>- 
acraexca t^mb, xxo 3 ajiorx> mojkcxb noBecxn kb npiodpfereniio npaBa 
ootfcTBeHHOGTH. KpoMi xoro, ecxB h spyran npnxKHa ^annaxo BBie- 
nia: HCTopnxecKaa cbs 3 b pyccKaro 3 ajioroBoro npasa cx. KyiuEet- 
npo^aacet, n 6 o o 6 a ohh 6 bijih c^IuiKaMH oxny^eHin. Bnpo- 
xeMB, cbm 3 b axa Eacaexca xojibko ne^BHKHMOcxefi. ^Ixo ace Ea- 
caexca pbkmmbixt. myiBecxBx., to 3 aJtoronpHKHMaTejteMB mojkcxt, 
6 bitb BCEKifi, kto bx» npaBi OT^aBaxB bx, shtimbt jteHBm (cx. 1665 
x. X x. 1 ). Il 09 X 0 My, HanpuM., n,epKBn ae bx> npasi pas^aBaxB cbohxt. 
KaunxajTOBB jio,ii,t» aaoa&Ei (xa Me cx.), x. k. oh 4 jchhib Moryxx. 
oxcHjraxb cboh EairaxajiH npspamenia npouemoBE bx. KpepiT- 
hhh ycxaHOBJieHi-K (ex. 44 x. IX). CaMO co 6 ok> pasyMioxen, xto 
cy 6 x»eKTBr BHJioroBoro npaBa ^ojeschbi oojm^axn o 6 n*eH ^ecnocoS- 

HOCXBK). 


*) Boji'fee no^pooHO V o ft x 6 a p r x>. 3aaon» ^BH^CHMocTefi: (IIpaBO 
mi r. 27, 25 H 26). 



4. Hanonei\% noMmdHUMo cyit^ecmeeHHbUM'b MOMeamoM^ 
djui eo3HUKH08eniH saAosoeo^o npaea 6ydem% ncuiUHHOomb o#v 
enma, cnocodnaso dumb npedMemoji-b easosoeos o npaea. 

1) llpn 3tomx, bcm^ctbio BHiirevKaBainrolt obh:bi sa.wra cx 
npo^aacen, bx bh,h;£ ooiparo npaBMa nocxaHOBMCTni, mto aan/ta- 

SBIBaTB MQHEHO T 0 Jt X E 0 T £ BeH( II, E 0 T 0 p H tf M 0 T V T X f> I>T T £ 
npo^aHBi (ct. 1627). IIosTOMy ;ko h iipaBa noryxx <1 hti> aaiua- 
^HBaeMti otiiib bx tomx cnynali, ecM okk storyxx iipo;uiBaTr>ea 
bx rpaas^aHCKOMX ofiopori, KaKX To:.aKn;iE n npopeimmH oyMann 
(ct. 1674 1 ). 2) Bx (my toh skc cbssh saxora cx KynaeiMipoAaarceif, 
saKOHX TpeoyeTx, xto6bt saoasuBaeMoe HMyiu;ecTBO f>mo o b o- 
6 o ft hum x. IIo9TOMy hp mototx 6bitb npeftMexoMx 3a.iora ray- 
iiijecTBO, eoGTOHiaee noftx sanpemeBieMx, hm yace 3aaro3seHiioe 
(ct. 1630). JIhhib bx BHfti HCMTOTOHia 303B0MeTcs saaorx He- 
ftBHOTMOCTet, 3aJTOffieHHHXX BX rOCyftapoTBeHHHXX KpejCHTHBIXX YCTa- 
HOBHeHlEXX H BX T&XX HRCTHUXX fiaHKOBHXX 06lfteCTBaXX, BX 

kohxx 9to paspfaneno YCTaBaMH. TaK. oop., no namely npaxy, sa 
BHnieynoMHHYTHMx hck jroneni e mx, HeBOBMoaeeHX saaorx bo BTOpun 
H TpeTBH pyKH. OftH&KO, TtpaKTHKa Hama OC)XOftHTX ftamoe HOCTa- 
HOB^eme 3aEona h, BcaiijcTBie axoro, ftonycnaeTx aaaBHifiiffifi 3a- 
norx Bereft, sajiOHeHHBTXx n xa*c thumb jorpanx (89/88, 98/14). 
Bx axoMx cjrynai npaETHEa ocHQB&iBaexcs sa ct. 1215 Jot. rp* 
cyft., bx EOTopoS ^itcTBHTexBHO rOBopiiTCB o exapniHHCTB’k saicaaft- 
-ibixx. 3) Bx BHfty to t irce cbh3h saaora cx npo^aacel pa3p£iuaoTea 
3aarorx HMyipccTBx, coctqsiphxx Bxcnopi, cx naxiOMima- 
jdeMx „bx OTHoraeHiH ex owxKaMx, KaEX n npn kjthhxx. Ifo- 
ceMy, eeftn no cnopy ralnne 6yfteTx ornyacfteHO, to BtvxiftCTBie xa- 
koblixx ohhctokXj sajeorx Ha OHOe yminTOKaeTcn, a sanMOftaBny 
upeftOCTaBMe-Tca TpedoBaxx y ftOMHHKa ran ftpyroro aajiora, hot 
BOB spaipeHia satMa cx nonec chhhmh y6uTKaMH“ (ct. 1631). 4) Ox 
'laCTHOCTJT CJni^yPTX 3aM£THT£, TTO HP^BHaCHMOC HMymeCTBO, CO- 
CToamee bx ofimeMi hp MoaceTx 6hxb 0T3;aH <> bx 

eaaiorx HHaxe, krex no coraaciio bc£xx ynacxByiomHXX bx hpmx 
Mawi^eBx (ct. 1632), ho Kaauafi n3x ynacTifflEOBX M 0 »m aa- 
IOMT1 CBOH) nacTB (ct. 555). HepaaApofiaaexHa aayme- 
c t b a, EaEx nanp., ssopu, saBO^Bt, $a6pnKH, ManyifmKTypu n 
xaBEH, He MOryTx 6 £itx oT^aBaeMU bx> 3a.iorx no nacTHMX (ct. 1633). 
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5) HaKQHen,n 3 rateTon nono^HTeanHoe 3anpem;eKie BaK^ia^a Beiu,en, 
EaKn to: nocy^H, raaTBs h t. n. ? coBepinaeMaro en ijiaMo no- 
Hymen EpinKEST. HanHTKOBT* Bn n h t e h n u x n' ^ o m a x n, a 6) pan- 
hbimb odpaBOMB, 3anpeiij;eHB Tarae aajforn b a xr o b 4 .a; tr u x n 
h MaiopaTEtixi HMymecTBT (ct. 1641; cm. § 14. 2. 6. 
CTp. 70 ).~-Otb ycjioBift, Heodxo^HMHxn aajtora on tohkh spi- 
Hia npe^MBTa 3ajrora, c^i^yeTn OTJima-TB e^nncTBO mh He;a;4m- 
moctb BaJtora. IIoab bthmb pasynieTcn npaBO sa-mronpHHHMaTera 
sa bch) BaHOjEennyK) bghj;i>, xoth 6h jehhib ocTaBaxacn HesHanmejitHafl: 
nacTB ftOJrra, bb o6e3neneHie KOToparo c^JiaHn saaorn. Hhhmh 
cxoBaMHj npe^MCTn 3axora He mototb 6htb yMeHBinaeMn npn no- 
rainesiH ftQJira nacTaMH (npmj^HHn He^ijEHMOCTH sajiora). 

II, CodepiHcawie aa^iozoeozo npaea. 

1. BeityHan esacmb 3ajioeonpunuMamejisi eupazHcaemcti e% 
eso npaem mpedoeamb npodaotcu saAoofcennaao uMyu{eomea, do 
Hbux'b 6u pynax'b bmo uMyujecmeo uu uaxoduJiocb, e% v^mAsixij 
npeuMyu^eomeeunaso ydodJiemeopenm ceoeeo do as a mx cyMMU , 
eupymunoU omb npodamu 9 mo so uMyityeomea* 

Bn H^JiHxn bo3mohchoctm oeym;ecTBjieHiH BeiijHaro npana, 
npnHaaae5Kai£i;aro BajroronpiiHHMaTexK), 3aEonn orpaHHTOBaeTn sa- 
aoroftaTeaa Bn pacnopaaceHiH He?tBH>KHMOCTnK), Haaaraff sanpeiDjenie 
na aaHomeHHOe mime (ct. 1647; cp. n. 2 ct. 1630 h 1630 1 : cm. 
BHme I. 4). PaBHnmn odpasOMn, BajLOrquaTeJtn en^e doxte orpamr- 
HHBaeTcn Bn OTHOnreHin ^BH^mot BemH. OHn TepneTn npaBO 
BJtaftfadrin h nojm30BaBiiH 3ajroneeHHOK) ^bhkchmoh bgiu^xq, t. k. 
ona nepe^aeTCH hjih BaxoronpHHHMaTejiH), mh xpeTneMy jinny 
(ct. 1671; cm. I. 1). OftnaKO, cjiiftyeTB iio^nepKHyTB, hto, necMOTpn 
na CKanaHHoe, Bn spyrnxn OTHQineHisxn name sanOHO^aTejincTBO 
cjiado sanpnncaeTB senpioe npaBO saaoronpraHMaTMff. Sajcoro- 
JierKO mojkotb noHUBHTB d,4hhoctb saJio^eHHOH ne^BH- 
Miot Beru;H. 1) Tann, nanpHM., noEBsyact He^nsttHMiiMn myi^e- 
ctbomb, aajiorosaTeJtn aeneco mojkctb odeB^fanTL ■ m&me py&KOH 
jiica hjtb, pa3pymenieMn j$ OTayKfteHieMB npaHaffesKHOCTeH BtMiHin, 
EaE.n, paBBniMn o6pa30MB, h gpyrmm aHajcornTHLiMH ^oroBopaMH. 
Jlrain co BpeMeHH noxyTeHin hob4ctkh o6b ncnoxHeHin BSHcsaHifl 
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sajioroupmHAurrejM BaioiroAaTeaio BoeHpenpxeTCH ooewvfcinaum, imlv 
nie (ct. 1097 h 1100 Yct. rp. cy;j;.) ( 2) OTcyxcTBie xiocTmnjuat fc niii 
Haniero saKOHO^aiejiBCTBa bx odxacTii oxpaHia uIuihooth BiUoiKen- 
Haro HMyu^ecTBa rkm> doaic bbm^tho, ! ito inuomupHHiniaTeiB uo- 
KptiBae-T't cBort ^oarx t o a l k o h 3 x cvm m m, b u p y m o ir h < > it 
o t t> h p o i a »k h a a i (j vk e h h a r o k e ibiuk h m a r o n m v u\ o- 
OTBa. Ecm 6 bi, noaxOMy, BMpyHemaii cyMMa oKmiaaaeb hhvkb 
ftoira, to saaoronpHHHMaTear* aimieHx bobaiohueoctii bmcioitb ire- 
SOBBipyxeHHyK) cyMMY cx KaKoro-ando jpyroro JiMymecxBa oBoero 
aOAasHHKa-sajrorOflaTe.TH (77/59). Tim. odp., name ;nuioHo;i;aTeji>oTBo 
ne 3Hae.T r L npHHpma a hhho if otbItctb e n hocth Aor.KfmKO 
iio saaory*). Hxaeme bto exBa jth iKe.iaTe.iBHo h axx loiMiiKa, 
t. e. BaioronpHHHMaTeiH aaiOTt no/ix aaaorx MeHxmyio cyaDiy a 
Tax. o6p. iHinajOTB Baioro^aTeisi bosmqikhogth hm£t 3> OoiMHiH Kpe- 
ftHTB. EpOMB Toro, OTCyTCTBie ailHHOH OlXiTCTBOHHOCTH ^OlHiHHKa 
no 3aiory cTaBHTx 3aaoroHpHKmaTeaH bx xyAmee noaoiKCHie ho 
cpaBHeHiio cx iipohhmh Kpe/pxopaMH. CeHUTCKaff npaKTHKa xLnwn 
HCKiTOenie jrarinr* Am aajxoHceHHoii abhikhmocth (89/2, OB/98): bo3alo;kho 
SOBBBTGK aHie. - Hairri. IIpoeKxx rpaa^ancKaro yao'/KeiM npeAQ<xaB- 
iseTT. saioronpHHHMaTeifo upaBO xrpocHTB cy^x- o Bocnpemojim 
codcTBeHHHKy paaopETeiBHBTX'L ^ia aaioiKOHuaro rnfaia 
h tbk. odp. A'fe-iaeT'L hobobmi jikhbtmb nnHHiKeHie utmrooTH mifarin 
(ct, 1079; cp. 1080). | 

£. Bjiacmb 3cuiodonpummmneAn mpamaemtsi mciKDiee 
e% eodMomuocmn nepedanib ceoe 3aM306oe npaeo mpeimeMy 
Jiui{y r He ucnpaummH coeMcisi 3a&o3odmnejiH . 

Hame BaKOHO^axeiBCTBO h bx btomx oTHomeniH SB-THemi 
HecoBepmeHHBiMB. Oho npsiMO aanpemaeTx Hepe^axy (no Ha;um- 
CHMx) BaKia^HBrXB KHKX Ha HeABHJEHMBIH MVlDjeCTBa (ct. 1558), 
TaKB h na ^bhhchmlih (ct. 1678). IIpaBAa, ceBaxx, npraxMaa bo 
BHmiaHie, hto sanpeipeHie nepeiaxir aaKiaxHHXX ho Ha^nucHMX 
M'feeTX bx bh^y HHTepecx saioro^aTeiH, paaptHiueTi*, c % c o- 
nacii nocjt^TiiHHro, nepe r iaxy saKiaAHBixx Hu ocoOomy 

*} Bt. sareoHari. o cysoBp0H3B0i;cTB-B rpasnaHCKOMis, coxpaHHBmiisx 
cBoe flMciBie Ta u%, He BBe&eHH ey^BSHHe yeTaBhi, bosmoscho jiobbh- 
cKaaie flOJira (ct. 315 IIojj. o bshck. rpaw- t. XVI a. 2; cp. 7 oinaKO, ct. 407 
^ct. cyA- Topr. x. XI a. 2). 
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aitTy (98/20, cp. 73/1668). TaKoe muKOBanie cenaTa ho bbo^htb, 
o^HaKO, irpHHi^HHa nepeaaBaeMOCTH aaKaa^KHXt bb cTporoMB cmbic- 
ari 8Toro cjioBa, pa3B Tpe6yeTcn corjiacie sa.noroftaTejitf. Meac^y 
t%m%, eenaTB TpeOyeTB coraada sa^oro^aTeJiff aaa&e nepeiara 
xpeTBeMy jinny icnoiEHifTe.iBHa-ro .shot a Ha B33>rcKanie no 
3aMa,n;HOfl Kpinocra (08 / 82). Jamioe HanpaBJieirie bb ceHaTCKoi 
npaKTEEi h^ckojibko ocM^MeTCH t&mb, hto npe,n;ocTaBJteHHOe sa- 
JioronpHHMaTenK) co ctopohh sajioro^aTeJta iipaBO nepe^a-TB aaiura^- 
syio EpinocTB ^pyrosjy jorpy ^aeTi. upaso h bc£mb nocjt'Jnyjo- 
hjhmb 3ajtoronpHHHMaTejrsMB nepe^aBaTL otb ceOn samra^Hyro, m 
HcnpainHBaH sa to cornadn aaaoroftaTeM (Pirn. rp. Kacc. Jen. 
30 ceHT. 1909 r. no ft. X-oocTHcaa). 

3. JZcwme, 3aJioeonpunuMamejib tiMibem'b npaeo epeMen- 
nas o noJib3oeanm UMf&uieM'b, onucanuuMb ecJiubdcmeie 63ucna- 
nm 9 nped'bJiejieuuaso no 3a%Jiadnou . 

9to npaBO sajioronpnHHMaTejEH H0JiB30BaTi>cH ftOxoftaMH HMisin 
npeftycMOTpfcio ct. 1129 Yct. rp. cyja;., npmeMB 9 th ftoxoftni sa- 
MiHHBOTB npon,eHT£r. Jannoe npaBO saaoroxipiiHHMaTejijr eeTB npaBO 
BenjEoe, t. k. ohb HM^eTB 3ft£cB caMOCTOHTejLBHOe npaBO, HesasHCHMoe 
OTB BOJIH COdCTBeHHHKa (93/76). 

4. Hatoou&ty% eeumoe npaeo 3ajiOQonpunuMamejisi eupa- 
otGaemctt e% moM% nmo sajiosonpunuMamejib, 8% cjiynam ueco- 
cmommazocsi mopza > uMn>em% npaeo ydepweamb UMmuie 3a 
codow hb mou etfMMm, C'b nomopou huhcuicm mom'b (cm. 1171 
Ycm. Tp. Gyd.; cp. cm. 1347 m. X h. 1 ). 

CesaTB pasBacHraB, hto saxoronpuHUMaTejiB mtiieTB npaBO 
y^epacaTi, E&yniecTBO h bb cxynai HecocTOHBmarocs Topra Ha 
jtBHSHMOCTt (07/42). YEpiraenie Heft bhjkhmocth, yftepsaaHKOK 
Ha TopraxB, He oSacaxoBaHHoe bb hhcthomb nopnftKi bb ycTaHO- 
BJteHHBrS; cpOKB, sefteTB eb fiesnosopoTHOGTE npiofip'feTeHui 
npaBa .coOcTBeHHOOTH, xoth 6bt oho coctohjxocb BCJiiftCTBie Heftodpo- 
cob&cthbixb ftMcTdf KpeftHTOpa, yftepacaBmaro HM'fenie 3a co6ok> 
(09/33).—Hto ace KaoaeTCH 3a*noronpHHHMaTejiei npn MHO»e- 
CTBeHHOCTH Kpe^HTOpoBB ho savory, TO OHH HM&JOTB 
npaBO bb nop h ft k 4 cTapinnscTBa noxynaTB yftOBJteTBOpenie 
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toe cjmmbx, KOTopaa npeBBiinaeT'i, 3ajrororrpraHMaTejta, 

odparaBmaro B 3 ticKame no saMa^KoS. Ecjie, ORmm, cTapmifi sa- 
jroronpHHraaTeiET. ase-iaeTT, ocTasETB 3 a codoi EMinie nocrf nep- 
Baro HecocTOEBinarocH Topra, to irocjii^yroinif saaoronpEHEMaTejn. 
HM^eTT> npaBO npocETB 0 Ha3HaaeHiE BTopBiXT, ToproBT, (90/72). 
C] )aB het e jt£.h 0 He^aBHO cocTOEJiocL paBMcseme ceHaTa, no koto- 
poMy npeROCTaBJtaeTea itpaBO yjxepacaHia axodoMy ebt, nocai^yio- 
iixhxt, saJtoronpEHHMaTejtefi npE ycjroBiE, ecjcE okt. Hpe&Eroanm, 
hojihkee pa30EeTT. no CTapxxiEMT, BaMapiHMi (06/51). Bt, cray 
3Toro sancHaro pasT-acHeHia cenaTa KajE&Ht est, nocjii/i;yH)mEXT> 
3ajEGronpHHHMaTejrefi EMieTi, npaso hr y^epacaHie saaojKeimaro 
HMym;ecTBa npn mho^koctbghhocte 3aKia/i;Hi>xxT». 

HI. UpenpatUjeuie aaJiozoQozo npaea. 

Z. 3aJiozo6oenpci60 Mootcerm npenpamumbmeudejibrn sam 
wcenuou eeiqii ujiu us'bswiieM'b en U3*h spaopcdaucnaeo odopoma . 

OSBiKHOBeHffLiMTb ace cnocodoMB npeKpaxixeHia saJtoroBoro npa- 
Ba dy/xyTT, yraaTa ^oira /xomhhkomt,, em B3HCKanie aoJtra ny- 
TeMT> npo/xara sajrora, cziaaie e ^p. 

§ 22. Beinjibi# (peajibHbi#) iiobhhhocth. 

L Beu^uan noeuuuocmb ecmb oGstsauuocmb, nomopym m- 
cem% msmiu coGcmeennuK'b uedeuDtcuMoemu, oSpeMeneuuou no - 
euHuocmbw, noM3y %anoso~Jiu6o jmvfl ujiu daotce coGcmeeu- 
uuna dpyeou mdeuMcuMOcmu. 

Bt, BE#y Toro, sto Beax-naa hobeehoctb bt, cynpiOGTH ecTB 
o6a3aTejxBCTBo, bt, Haya^ cnopHO, crfftyeTT, ee othocetb 3xy 110 - 
behhoctb kt. Ben^HBiMTi npasaMT.. Pasnoodpasie co/xepacam;Hxca bt. 
coBpeMeHHHXT, BaKOHOSaTeaBCTBaxT. EOCTanoBJxeml 0 BeipHHXB no- 
BHHHOCTHXT. yCEJtEBaOTT, CHOpHOCTB flaHHaro BGnpoca h npeHHT- 
CTByeTT, Gos^anix) odnxeii xeopiE BeiipnaxT. nOBEHHOCTei. T %m> m 
Men^e, hxt. ca^yeTT, OTHecTE kt, BeiixHHMT. npasaMB, t. k. xoth 
coftepacairie hobehhoot en e coctoett, bt. odasaTeaBCTst codcTBeB- 
HEKa He^BEaCEMOCTE, O/piaKO BTO 06a3aT6aBGTB0 csasaso HO CT> onpe- 
S'feJieHHtiMT. xeixomt., KaKT. bt, o 6 a 3 aTeaBCTBeHHHXT> xxpaBaxB, a CO 



bo mnnvh ihhomb, eto 6m hit 6m .sb cooctbohhiikom^ tto^bitskhmocth. 
Cthmb ooi) hchh e tc s, ironeny ■ sue oh () t \ i \ t o a l c tb a eo^pHtaiB no- 
OTaHOBJOHiH 0 BPJ^KETXB HOBHHHOCTHXB BB 0 BeipHHXB npa- 

RaXB. BciipiBTH IIOBHHHOCTH O.IH3K0 irO^XO^BTB El* peaJIBHBlMl) cep- 
BHTyTaMB, OTB KOTOpBIXB 0H&, O^HHKO, QTJTHHaiOTCH T^MB, ITO COO- 
CTB0HHIIE1) HP^BTOOiMOCUIj O^peMeHOHHOft C Op B HT Y T OSlB, 0 6 K 3 a H B 

*i h m h t e p n 4 t b s 4 fi o t b i e Jimpi, Mixnijpro npaao Ha cepBH- 
TyT*B, a Heof)fl3aHB ^ito-jii6o AiaaTi, bi etc nojn»3j* 

2. Tm-'b uaK'b eeiqnusi noeunnocnm Jirnub oopeMeustwrm 
eeiifo (■ uedeuofcuMocmb ), mo, ec^mdemeie smoso , u%% Mooteuo om- 
nocumb %% m%Mb eeu^HUMb npaeaM'b, nomopust uanpaejieuu 
ne na ccimz/to eeu$b, a ua ooesneneme '^mnnocmbio en ucnojine - 
nisi noeuHHocmu. 

■ V 

13b btoxib OTHOiireHiir Beipran hobhhhocth, bb oco66hhocth bm- 

(cm. 3), npaiiBUtaiOTB kb 3aaorOBOMy upaey h naxo^niB cBOe 
m4cto bb TpeiBof EiaBi ftannaro HaaoaseHia. Canoe Ha3Banie: Beiip 
HBIH HOBHHHOCTH, KOHeiHO, He T01H0, T-. K. IIOBHHHOCTH HeceTB He 
casta Ben^B, a BOHKii co6ctb6hhhkb cannot Beipn. 

5 . Pasnoo6pa3Hoe a) codepotcame eeu^nux'b noeunuocmeu , 
nam u caMu noeunnoomu 6) ne paspaQomanu ej> uameM'b 
npamh. 

а) BeipHBTH IIOBHHHOCTH MOryTB COCTOHTB: 1) BB o6H3aieaB- 
CTBaXB C 06 CTBeHHHKa He,n;BFMMOCTH JipQHSBO^HTR Onpe^lCHHUH 

SBHeJKHHH 0H HaTypOH, Hanp., BepHOMB, SpOBaMH H T. n. 
h 2) bb spyrnxB ^SctbIhxb (cnopHo), Hanp.,, no^epmHBaTB h pac- 
raix^aTR KanaBy, HeoSxo^HMyio ^MctbIh nyncof MeraHHH&i mu 
opomeHin lyacnxB nonet h t, h. *). 

б) Maine b&kgh o^a/ren l ctbo npasro se npe^ycMaTpHBaeiB Beiu;- 
HBTXB nOBHHHOCTef (cp., O^ffaKO, CT. 159 H. 2 IIOX. 0 HOT.). T4MB 
He Men^e, cji,4jikh o BenpiHXB hobhhhocthxb Hepi^KO bhochtcs y 
HacB bb peecTpu Kp4nocTHErxB ,ji;4hb. Ta-K. o6p., HaniB rpM^aHCEif 
OdopOTB 3HaeTB B6HJ,HMH IIOBHHHOCTH. 0TO K0CB6HH0 npH3HaeTCH H 


*) Bb nacTHOCTH, IlpoeKTB H3jraraeTB QToro po,n;a hobhhhocth bmBctB 
gb cepBHiyTaMH (mothbh kb CT. 1029), nero, KOnenHO, se cJtB^yexB ^BuaTB 
(cm. 1, kohchb). 
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ceHa-TO mb, KOTOpxait Banponpuyrr. jihhii> odpeaioium, irMiirie o(ksa 
tcebctbomb npoHSBO^CTBa noBpeMeHHr>ix r L raaTesseit Ha b'I> i ihi>th Bpe- 
MOiia bb noa&ay doroyro^HHXB h dxaroTBopHTe.n>Hi>TXB aaBe&eHifi a 
noodle na npe^MeTH odiujecTBCHKoft iioji&bh (91'112). 9to sanpe- 
iip^nie, e;pa jth pinecoodpasHOe caMO ho cedi, iiOKaamacTB bomb, 
bto cenaTB bb npHHpmii jipnycKaeTB cyipecTBOBanie y hecb Bern,* 
HHXB IlOBHHHOCTCfi. PyCCKaH JKH3HB BHUOTB TaKSKO BeipHM ILOBHH- 
hocth h B r r, BH^i odHsanitocTH BCHRaro BJEa^ixBipa HMiiriir penon- 
THpOBaTB, HairpHM., XCepKOBL, XHKOXy, mOTHHT H T, ft. 

4 . HauSojme nacmuu cjiyna-U ycmauoeJieuiH eeu^nux^b no - 
eunnocmeu eomib a) eo3Hu%Hoeeme no doeoeopy ujiu saet&ufanity' 
cpo%noU, e'b nacmmcmu noomusnenHou, penmu, ynsamanomo- 
poti so3jiasaemcsi ua codcmemuum mmum. 5 ) Ocoouu cjiy - 
uaii npe%pwu\misi eeu^nux^ noeimnocmeii emm eu%ym 

а) Haiire saKOHO^aTexBCTBo npaiio ae npeaycMaTpHsaera so- 
roBopa o peHTi. TiMB He Meaie, oho SHaexB aacTHuir cxyaai ycTaHOB- 
jremjr ea no poroBopy apapassixi HaexipcTBa (ct. 1328 t. X q. 1). 
Peara bb BHfti cpohhbtxb ae-He; khbixb BtipaqB, B03£0/KeHHHXB no* 
Basiin;aHiio Ha nac.ii^HHEOBB, soxacHa 6hm> Tarae ponyipeHa bb 
aaiaeMB iipasi, t. k. e^ea xa npaBHXBHO OTpapaTB busmohceoctb 
odesneaeala ^eae^HBixB BBipanB (ct. 1086) yaacjcfeoBaHHOio ne^H- 
otmgctbkx Bb otomb cxyqai ^ene^HBHi BBipaHH, Oysyqa saBiipa- 
TeJIBHBTMB OTRaBOMB (cm. HaCfti^CTBeKEIOe IIpaBO), apiodpixaiOTB,. 
opnaKO, xapauxepB Beaprou hobhhhocth. 

б) IIpeKpaipeHie Benzol hobhhhocth bhkthomb, ho naBicTHoe- 
HauieMy iipasy, npesycMOxpiHO UpoeKTOMB (ctt. 1037 h 1038).. 
OdBiKHOBenHO ;eg BeipHtiH hobhhhocth irpeKpautaHm’H ok c-MepTBio- 
jrHn;a, bb nojri>3y EDToparo oni ycTaHOBxeHBi, ran HpeKpaipeHienq* 
cyjn;eoTBOBaHik lopHSHnecKaro mpa. 

Bb HacTHQpTH cjii^yeTB aa-MiTHTB, hto IIpoeKTB rp. yjioffi.,. 
BCJiis'B 3E repMaHCKHMB yxoTOHieMB, nospodno peryjHpya 

HOBHHHOCTH, e,H,Ba XH TOHHO Ha3bIBar?TB HXB BOTHHHHHMH BB1- 

sanaMH fcx. 1029—1039)*). 


*) EaniiTa^TB—^ bhhchhoctb, ho ohb m. 6, taKse odpeMeseHB AOHes- 

HHIH BH^anaMII BB BHftfc HpOI^eHTOBB. 
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§ 23. IlpaBO BbiKyna h npeHMyiiiecTBeHHOM noicynKH. 

X Upaso Qtoinyna, 

Bem.Hoe npaBo Ha hIikhoctb Beiipr MOHteTB KocBenno noBecTH 
kb npio^p'feTeHiio Bem;H, ho cympcTBysoTB h Tania npaBa, KoTopna 
npsio HairpaBJieHBi na npHHy^HTe-JtBHyro npo^a^y ayasofi: Benpt 
cyd'LeETy Beiipiaro npaBa (npaBO BKKyna,-1 ) hjth na ero npaBO 
npeHMym;ecTBeHHofi hoethkh sanpo^aHHOH Bejipi (II). 

1, Hod b UMmeM% npaea eunyna , %a%o a) eew^uaso npaea , 
pmyMffiemcsi 8U%yn r b 6) podcmeeuuiMaMii e) podoeux'b UMy- ^ 
w.ecme% s) omnyotcdennux^ %yimepodi^aM%. 

а. BeinHMf xapaKTepn npana BHKyna odHapyasHBaeTcs bb 
tomb, hto, bb hrhxb 6hi pyaaxB y HyTOpo^eBB oTTyacfteHHOe po,a;o- 
Boe HMym.ecTBO hh HaxoftMOCB, oho mojkotb 5bitb BHEymeno. IIo- 
aTOMy npaso BHKyna Henocpe^cTBeHHO CBasano cb seipBK), a He cb 

б. IlpaBO BBEKyna HpHHa^JtemTB h^ bc^mb kpobhhmb po^- 
GTBeHHHKaMB, a t4mb, „KOToptre npoftaBijy hm^im cyxB djiEDKatnrie 
HacjrijpHEH^ (ct. 1355). IIpH otomb ;h,£th h, no CMepTH HeOTftfcJteH- 
hbixb ftiTefi, BHyKH ne hm£iotb npa.Ba BHKyna npn skhbhh npo;a;aBii,a 
(ct. 1356). Echh djuuKalinie poactbohhhkh, mfeannie npaBo bbi- 
xyna, ne xotstb hmb BOCnojii>30BaT£CH, to ohh MoryTB nepe#aT3> 
cBoe npaBo ji,a£BHHMB po^CTBeHHHKaMB nepesB iuieBMeHHoe ao- 
SBOJueHie na BBmynB (ct. 1357). 9toto nucBMeHnaro ^Boxenis, 
nasHBaeMaro Tansne iiobboihtojibhbimb hhcbmomb, ne Tpe~ 
dyeTcn bb tomb cjiyaai, Korga o^hhb hsb po^CTBeHHHKOBB, paBHO 
6M3K.il kb npo^aspy, noacejiaeTB BHKynHTB Bee HMinie (ct. 1359). 
OCTaeTCH, OtfHBKO, OTKpBITBIMB BOnpOCB, HyiKHO 3EH BB dOKOBOB 
jinnin cecTpfe npn po^HHXB dpaTBHXB, bb cjiyaai* hxb HeacejraHiH 

BBTKynHTB pO^OBOe HMJipeCTBO, nOJiyHHTB OTB HHXB nOSBOHHTeJIBHOe 
HHCBMO, HM OHa BB HpaB'fe BBliCyHHTB HM^Hie 6e3B 3T0T0 HHCBMa. 

J r Ljro bb tomb, htq cecTpa npn CpaTbaxB bb 6okoboh JiHHin He 
nacjtisy^TB. OHa He bctb, nooTOMy, npn dpaTBHXB, CxHacanman na- 
crf^HHBja, noneMy H ny^aeTca bb n03BOMTeji£HOMB nHCBMi. 9ro 
cb o,apoi CTopoHBi. Ho cb Apyrot, KaKB cecxpa cbohxb dpaTBesB, 
osa ecTB paBHO 6M3KaH kb npo^aBay, noneMy He Hy^aeTcn bb 



137 


noBBomTeJtBHOM'L" itHCBMi. Tan. o6p., HM&eTCJi npoTHBop'feaie bb Ha- 
HTHXB SaKOKaXB. IIpaBHJTBH’fee HCTOJTKOBaTJb ero BB nOJLBBT CeCTpH 
BB TOMB CMHCJlli, HTQ el, KaKB paBHO C)J[H3K0i CB 6paTBHMH KB 

npo,a;aBny, He nyauio aoxyaaTB otb hhxb H03BOmTeJEi>aaro iihcbmr. 
Bb npoTHBHOMB cxyaal} jrerKO npHTTH kb TOMy, hto poRHaa cecTpa 
eCTB ^aX&HHH pOftCTBeHHHpa CBOHXB 6paTBeBB H HTO CMHCXB HHCTBT- 
TVTa BBIKyna pO^OBBIXB HMyill^eCTBB COCTOHTB KHKB pa3B BB TOMB, 
HT 06 bI BaTpy^HHTB OTOTB BBIKyilB pH XHn;B, paBHO 6.SH3KHXB kb 
Hacxi^OAaTejiio-npo^aBHiy. 

B. Po^obbimb km ynt;ecTBOMB, nopeiKaiii,HMB BBTKyny, M03KBTB 
6 mtb tojibko nMym;ecTBO HepaacnMoe (§ 14. 2. 6). 

r. OpaKO, He MoryTB 6bitb • BBTKynaeMBi HepajKHMQCTH 6jia- 
roHpip6piTeHHHH (ct. 1351). Ho h He bc4 popBHa HMyipecTBa 
nopencaxB TaKHse BBiKyny. 1) He nopeacaTB BHKyny: popBoe 
HMyiu;ecTBO ; aorp oho nepemxo npopacexo bb totb 3&e pop, 
xoTiH 6bi Hpio6piTaTejiB ’ero irpoacxopjiB otb o6iu;aro popaa- 
HaaBHHKa ho aseacKOMy KOjrtay h hocmb spyryxo ^aMHJiuo; me 
Korp popBoe HMyiu;ecTBo ISypTB pSpOBOJTBHo BOBBpapeao npo- 
PBpy ran Hacx^HHKaMB ero co CTopoa&i nOKynui,HKa ijih ero aa- 
cjx^hhkobBj.hjth, HaK 0 aen,B, KOrp popsoe myipcTBO 6ypTB npo- 
pno cb nydxmHaro Topra, KaKB paBHO sa aeycn'feiuaocTBK) btoto 
Topra ocTaaeTca sa aacTHHMH KpepropaMH ra KasHOio (ct. 1347). 
Bb aacTHOCTa, cjrlpyeTB eme saM'feTHTB, hto popBOe HMyipcTBO, 
aepeaiepieeBB ayHoft pop, a noTOMB GHOBa BOSBpaTHBareeca bb 
cboh pop HOKynKOio, ^xaeTca 6jiaronpio6piTeHHHMB a, KaKB xa- 
KOBOe, npH BTOpHHHOH HpOpJKi BB HyJKQH pop, HG MOSKeTB XIOJi;- 
jieacaTB BBrnyay (ct. 1348). 2) He nopeacaTB, aaKoaenp BHKyny bc!> 
popsira rnymecTBa bb rySepaisxB HepHnroBCKOft a noaxaBCKOH 
(c/r. 1354). 0 ceaaTCKOft npaKTmrik cm. BHiae (§ 14. 2. 6). 

2. Upaeo euKynapodo8ux r b UMyu^eem&'h eo3MOowno t odnano, 
npu codjmdeuiu ycjioeiu o cponm sunyna u yn>un> eunyna . 

CpoKB BBIKyna orpaanansaeTCH Tpena ropMir co BpeMeaa co- 
BepmeHia (yrBepjKpaia) Kynaefi Kp'fenocTH (ct. 1363), npmeMB irpi- 
ocTaaoBKa Teneaia hckoboh pbbqcth sa BpeMa MaaojrfercTBa mum 
ae HMieTB 3^6cb m4cte (cm. § 11. 2 . 6 . 1).—U/fina BBIKyna 

OHpe^jiaeTca pfeHOio npo^anHaro HMtoia, osaaaeaHOn bb noerf#- 
h6mb KptaocTHOMB aKxij HB^epscKaMHj ynoTpe 6 jieHH bi m a noKyniipr- 
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K<urL na iio-i^epsKaHie h yjipinieHie i-minia, no opinKt, h Kpi- 
HOCTHHMH HOni.THHilKH (OT. 1367—1369). Kb TOHV >KC BBIEYHH^HEH, 
cBepxB B03BpameHia hoih.thhb noKyinpHKy, yiuaneimwx^ uoca'fe,a;- 
hhmt> bb CBoe Bpraa ;sa ooBepmenie aiiTa, hocotb paoxo r iH h ho 
ynJiaTi KpIiXiooTHBiXEiroimrHirt bh Kastry (ct. 1371). JImin>,iipH bbi- 

KYirfe IIOTOMCTBOHHHMH ^BOpJOHUtH popOBMXB 3 0 A1B.I BH ITX'B HMY- 
ipecTBB KpinooTH bth ironuniHr.r ho BiiWAiaiOTni trr> ho.tbbv kbshbi 
( lipHM. E'i> TOM die CT.). 

H. Beutjnoe npaeo npeitMymecmeenuou nonynnu. 

I . Beiyuoe npaeo npeuMyi^ecmeennou nonynnu Mooicenvb 
dumb ycmanoejieuo Q'b nojibsy onpedmMunaeo Jiui^a tutu ecn- 
naso f’OocmeeuHuna onpedihJieuHaeo HedeuotcUMcteo uMyiqecmsa. 

T. k. bto npano ocynjecTBMeTcji npaBOMOHHHMB jihpomb He- 
saBHCHMO otb BOJtn xosHUHa-npo^asi^a h EaKoro-JEH6o noEynaTenn, 
to oho tfyfteTB, tiootomy, BoiaHtiMT. upaBOMB. OdiperepnaHCKoe yeo- 
TOHie ftOBOJTMQ no^podHO peryjrnpyeTB btotb bh^b BeipHBrxB npaBE 
(§§ 1094—1101). 

2 . Oduano , name 3anoHodameJibcmeo ue npedycMampu- 
ecterm eev^uaeo npaea npeuMyiqecmeeunou nonynnu. 

BnponeMT., h£tt> ocHOBaHia He ^onycEaTB y hhct. cyipecTBO- 
Bams BToro npaBa, t. k. bb otomb cjiynai e^Ba ra Hapy- 

iHena ct. 1528, Tpedyiomas, hto6bi pijo, ^orOBopa „ne upo- 

THBHa BaEOHaMB, daarOHHHiK) H OOTBPCTBOHHOMY HOpH^KY w . T$MT> 6o- 
jAe, hto h Hama npaKTHKa npH3HaeTB sa ynacTHHKaMH o6iu;eH co6- 
OTBe-HHOCTH npaBO npeHMyiu;ecTBeEHofi: noKynra toj! ^om, kotopjk) 
HOmejiajiB 0 l i npoftaiB KOMy-rndG na CTopony o^hhb H3B coynacT- 
HHKOBB (§ 18. II. 2. #). 
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rjiaBa IV. BemHbifl nnaBa noiib30BaHlB mm Bembio. 

§ 24. 06iu,ee non^Tie o Beiu;Hbixi> npasax'k nojii>30BaHi^ 
qyMECOH) BembK) H, BH> MaCTHOCTH, CepBHTyTf*. 

I. Oontee nounmie, 

1. Beufuoe npaeo nojibsomnisi yyxcow eeu(bio cjiihdymvb 
cmposo oMAmamb omb a) ebmmzjiommunxb eeiq.uuxb' npae% 
u 5) omb o6H3ameAbcrneenHuxb npaeb nojibsoeaum eeit^bio. 

а. Ilpaso eo^CTBeHHOCTH gctb BenjHoe irpaBO Ha cboio Beni,!*, 

Tor^a kheT) boiekbih npaBa noj[B30BaHia BanpaBieHH Ha htjeje) 
BemL. Benpran npaBa Ha ptanocTB BemH, nan ;% paBHO npaBa 

BBiKyna h npenHyipecTBenHoi nOKynKH, He'EMiio th be BH,i;y hojeb- 
BOBaniH HY-iKOIO BeaiiBIO. C^lisOBaTe^BHO, XOTH OHH H HanpaBaeHBI Ha 
HYKyiOBem& ; ho no coftep^aHiio ohh coBepnreHHO payjonnm oth 
B eipHtixH npaBH noni>30BaHia ny>KOJO Benp»H). Tan. o6p., 3 th hocji&a- 
ma npaBa Kara 6bi BanuMaiOT'B cpejHee m4cto Mess&y npaBora 

C06GTBeHH0CTH H BBIJHOHBHOHCOHHBIMH BeiHHHMH HpasaMH Ha 
Beup,. 

б. OdiisaTenBGTBeHHBTH npaBa HOjiBSOBaHin Bemnio, eheb nanp., 
Ha-eMH HBapTHpu, scer^a mtarn bh bh^y oiipe^iaeHHoe jihjm), 
x03HHHa Beilin, oi% KOToparo h saBicnn oeymeeTBxeHie npaBa 
H0JiB3OBaniH. HairpoTHBH, Beiipbra rijpaBa noarnBOBaniH ny^oio Bemjbio 
He 3a b h ca ttb ot% x03HHHa BeipH h HenocpeAGTBeHHO HanpaB- 
jceHH na eaMyno sems, eto-6h hh 6m% xosamom* ea. Tan. ofip., 
BeipHBTH npaBa nojitsoBaHin nysco® b6iij;bh), Kara He aaBHcamia otb 

OH COdGTBeHHHEa, HMilOTH 60 JII>myK) npOHHOCHB B'i> rpaH^aHOEOMH 
o6opOTi, HiMH npasa oSasaTejrBCTBeHHBin, HanpaBseHHHH Ha imb- 
BOBanie Beinwo. 

2 . Beufmm npaea nojmoemiA nyowow e&uu^M Mosytnrb 
Gurrib Gomimumu u MeubttMMu, ex coomemncmeiu cb Hmvb u 
eyu^ecmeywmb pasjiimuue uxb eu&u. 

Meminee nojiBBOBanie hjkok) BemBio ftaiora cepBHTyrja, oohb- 
rnee—npaso 3acxpolEH h nmnieBoe npano (§ 25). 
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U. Cepetimyni’bi. 

1. CepeumymaMu na3ueamncH eeu^nuH npaea a) nojib- 
soeanisi nyowom eevjbm 6) e'b nanoM'b-Jiuoo odnoM'b ujiu nn>- 
cnojibnux r b onpedfbJiennbbx r b omnomemHX%- ho ue eo eceu coeo - 
nynnocmu omuoweuiu . 

а. Beiipxoe npaBO nojri»30BaHiii Hymox) bqw^to inomexE BBjpa- 
maxEen: ;poeeo: no.aomHTe.sBHO e OTpHn,aTe;iEHO. IIojroJKiiTeaLHoe 
irojiE30BaHie npe^noJtaraeTE npaMoe BOB3,itcTBie ey^EeKTa cepBE- 
Tyxa Ha nymyio BeipL, OTpEpaTe-iLHOe me coctohtb be xaEOME noxB- 
BOBaHiH nymoio Beiipno,. EOTopoe 3anpein;aeTE coScTBeHHHEy no&B30- 
BaTECH Ben^Bio h .soofiipe hto-jth6o fti-saTi, ce hoio*). Cootb4t- 
eTBeHHO OTOMy paB-SKHaiOTE CepBETyTBi: HOJlOmHTeJIBHBie E 
OTpEii;aTejiLHBie. Ti e ftpyrie npe;a;no.aaraiOTE naecEBHOGTB eo6- 
cTBeHHHEa Bein;Ej ero 6e3ji;^fcTBie; no npn no.aomETe.sBHBixE 
cepsHTyTaxa, ke btomj 6e3;o;teeTBi:K) eiu;e npEcoe^HEHiOTCE no.ao- 
mHTejtBHHH ftMcTBia cydEeKxa cepBHTyTa, kotopbih co6ctbghhhke 
oOaaaHE xepnixB. BeBA'fetcTBie, e ra HaccEBHocTE cofiexBeHHEEa 
cocTaBJineT'E . caMyio cymeeTBenHyx) nepxy cepBHTyTHaro npaBa. 
EcJIH COdCTBeHHEEE 05a3aHE ETO-JIEdo ftfe-SaTB, TO BE 9TOME 

c-aynaii h4te cepBHxyxa, a Oy^yTE b6Xii;hhe noBHHHOexH (gm. 
§ 21. 1) em #ame orpaHHXGHin npaBa coOcxBeHHOGTE (§ 16. III. 2). 

б . IIo cBoeny o^EeMy cepBHxyxHOe npaBO ecTB npemse Bcero 
nojE&30Bame Hymoio seiipjo, GJi^OBaTeJiBHO, co6gtbghhhee He mo- 
mexE hm^te cepBE'xyTHaro npaBa Ha cboio seipB. Oho ecxB, 
npaBO no5B30BaHiE be o^eome em h4cko.)ibeexe oxHomeninxE, x. e. 
orpaHEHemioe npaBO nojrB30BaHia Bem;E b>. Oto, Mem^y npo- 

HEME, ftaeXE HiEOTOpHME yneHBIME nOBO^E yXBepm^aTL, HTO CepBE- 
TyxHoe npaBO HairpaBjteHO ne Ha caMyio Ben#, a Ha to h.sh spy- 
roe KaHeGTBO en. Oho eoTB, naKOHenE, oipen;!JieflHoe npaBO 
nojiB30BaHiH Hymoio Ben^Bio, EOTopoe, 6y;a;yHH ycxaHOB-seHo npn 
CBOeME B03HEKH0BeHiE, He MOmeTE HOTOME HpOE3BOJIBHO H3M&- 
hhtbch be xy^myio HEH .ayHinyio cxopoHy npn CBoeME ocyn^e- 
CTBJieHiH. 


*) Hanp., He BacxpaHBaTB BH#a cocEfty. 
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2. TepMum cepeumymrb neusememem nautuM'b epaotcdan- 
ctsujwb 3a%0H(Mirb. Cepeumymrb uasueaemm e% uu%% »npaeoM r b 
ejiadmuisi u nojimoeauisi, omdrbJibnuMb omb npaea codcmeen- 
uocnm u (cm. 514 ) u „vpaeoMb ycodiU &b %ymux% uMyiqe- 
cmeax b“ (cm. 452 u cji.). 

TepMHHB cepBHTyrB ynoxpeoMexcH, oftnaKO, bb noaoac. o hot. 
qacTH (ct. 159 h. 2). Kb tokj ace h Beiu;HMH xapaKxepB cepBHxy- 
tobb npaMO npHBHaeTca bb naincMB npaBi: 1) cepBHxyxn bo3hh- 
KaiOTB bb KpirrocTHOMB nopH^Kk (xa to CT.), H 2) C 06CXB6HHHKB, 
nepe^aBB npaBO codcTBeraocTH ^pyrony fflny, He ct^chhgtb t£mb 
caMbiMB eepBHTyxHaro npaBa (ct. 521 t. X n. 1). HeBHpafioxaH- 
hoctb TepMHHa h BOo6m;e Hepaspa^OTaHHOCTB cepBHTyTHaro npaBa 
bb HameMB BaKOHO^aTeJEBCTBi yEa3BiBaexB Ha orpmtaTeaMoe otho- 
iirenie nocjii^Hro kb cepBHxyxaMB. 

3. Ilpunyum ompm^amejibuaso omuomeuisi pyccmeo 3 a- 
nonodameAbcmea m cepeumymaM% nan'b oSpeMenemttM'b co5- 
cmeeHHocmu , ue uMfhem'h sa 006010 docmamoHnuarb ocuoeauiU . 

SKOHomnecKOe BHaxeme cepBHTjTOBB TpesBBmfao SojiBiaoe. 
Om ^ajOTB BOBMOHCHOCTB OCXa^HTB OCxpMH CTOpOHH HpOBefteHLH BB 

hch3hb npHspraa .nacTHot co6cTBeHHOCTH. Hanp., odpeMenaa co6- 
CTBeHHHKa O^HOfi HC^BITHCHMOCXH xfcMB, BTl) C06cTBeHHHKB ftpYTOt 
HBftBHSEHMOCTH MOIKeTB n0.SB30BaXBCH HyaCHMB HCXOHHHKOMB BOtfBI, 
cepBHTyTHoe npaBO dean 6oju>inoro ymepfia o6peM6HeHHaro co6- 
cTBeHHHKa ft&iraeTB bobmoskhhmb oT^ijtBkoe cyinecTBOBanie ^syXB 
neTipHjKHMOCTeH h, xaK. o6p., He ocjiaSjiHeTB, a yKpkMaexB hhcth- 
TyTB HaCTHOi COOCTBeHHOCTH. 

HI. PeaJVbWbie eepeumymta (npuao yzodiii). 

1 . PeajibHUMb (eeufnuM'h) cepeumymawb nasueaemcn eeiy- 
uoe npaeo naowdaeo codcmeeunuKa odnoU uedeuwcuMocmu nojib- 
3 oeambcn (II. 1. a) mdeumuMocmbW Kawedaeo dpyeoeo codcmeeu- 
HUKa. 

HasBanie axo xaKB Me, KaKB h HasBasrie BBiiiieynoMHHy thxb 
peajiBHHXB, me BeikHHXB HOBHHHocxet, pasyHiexcHj He TOHffO, HO- 
TOMy xxo cana ho^bhhchmocxb He mgtotb hm^tb KaKoro-nudo npaBa 
Ha ;tpyryjo He^BHHHMOCXB. He xpe6yexes npH stomb, hto6be HejBH- 
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■iKHMGCTH HCnpeai^HHO HEXO^HJIHCB BB COC'Ii^CTB'fe H TITOOM II0Jlb30- 
Basie Kaa^aro coocTBemiEKa oahoh He^BMiKHiiocTH ho^bh;khmooti>R) 
BCSKaro flpyroro coocTBeHHHEa Olhio hoctohhhbimb. Hanp., B*\mp 
Hoe npaBO pj6kh ;g;poBB bb mjjkomb Jitcy ? xoth obi ii ox;v6;reK- 
HOMB BeMMMII XpPTBHXB JIIipB, SBJHIOTCH poaJTBHBTM'B CepBHTyTOMB. 

2 . PeaMune cepeumymu , no mepMimojtoew nameso 3a%o- 
Hodamejibemea -ysodbM 6% nyofciffib UMyu{ecmeax% cocmoMm%: 
a) e b noAbsoeanm Jir&caMU no npaey e^msda, 6) e-~b nojibsoeaniu 
3mpuuuMu u dpyeuMU npoMuejiaMu, e) 8% nojibsoeaniu npou3- 
eedeni&MU , iipompacmaiouquMU e b jmtaayb u np. 

a. IIpaBO BBis^a bb j&cb coctohxb bb nojn>30BaHiH cxpoe- 
BBIMB H ^pOBBHBTM'B xfceOiMB H3B HyHCHXB ^EHB (CT. 453), HO 9TO 
nojtBBOBaKie orpaanraBaeTCii toxbko ^oMaiumMs: HyjKftam BjratfiurB- 

peBB BB CTpOOBOMB H ftpOBSHOMB AcL Il03T0My BB^SKie BJia^LlB- 

JW He noryxB ToproBaTL jAohbimh MaxepiajraifH, bb TaraxB si- 
caxB B£ipy6jreHHi»iMH, hh ycxviraxB ftpyrMB CBoero npaBa (ex. 455). 
POBHHMB o6pa30.M'& H Baa^'LlBnpt BBfeaCHXB JlicOBB He ftOJIHCHJtf £0- 
nycKaxB ra ^asaTH HOBBie bb^s^bi h npo^asaTB .aicB he epyfey 
nOCTOpOHHHMB (CT. 456). IIoCTaHOBJieifiH 0 Hp&Bi BBfe^a 
BB KaSeHHBie Jltca HBJtOSteHH OTftijIBHO BB YCTaBli .XicHOMB 
(hsa- 1905 r., cxx. 675—680). UpaBo xce BBia^a bb ^yasie jrfeca 
bb ryOepHiaxB h yis^axB 3aKaBKa3£a npe,aycjtOTp:feHO gtt. 454, 
457 h 462 x. X. h. 1. Oxb npaBa BBis^a bb Byasie Ji&ea cji'fc^yexB 
OTjiHHaxB ocoooe npano yro;a;ii bb hjskhxb Hiiym.ecxBaxB: nacTBfiy 
CKO Ta BB HOMiipHXBHXB JltcaXB Ha OCHOBafflH BHtityUHJbfXB aKTOBB 
(0. C. 94/22 h Tp. KacG. ^en. 95/60). 

6. J^arfe., OopTHoe yxoac&e, 6o6poBBie tohbi, sB'fcpHHHs, hthbbh 
H PhOhBXH JI0B3H H ftpjrie JipOMMGJIBl BB EyHCHXB Aa^aXB npH 3 HaK)T- 

ca TaKace npasgaiH yro^il (ct. 463). 

b. HaK0Hen;B, kb npaaaMB yro^ifi Ham 3aK0HB otkochtb 
no^rB30BaHie Mo^aMH h ciuenaMH ftepeBBGBB s KTCTapraKOBB, tek- 
5Ke TpaBou h ^pyrnMH ecTecTBeiTHBuiH npoH3Be^eHiflMH, npoHBpa- 
GTaiOipHMH KEKB BB CHMBIXB KaseHHHXB atCE-XB, XHKB H Ha HXB 

noJiHHaxB (ct. 465).—OesaxB othochtb kb npasaMB yrosi® bb ny- 
3khxb rayipeGTBaxB TaMe npaso ycTpoIcxBa nepeBosa h hoxb- 
soBaHia hmb (03/50). -— IIo^poOhhh npaBHJia OTHocHxeaBHO HpaBB yro- 
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ft if Bn Hy;KHxn intyipecxBaxn bb ryOepHkxn MepniifoBCKOH a IIojt- 
TaBCKOK HBJrO^-eilBI BB ct. 466. 

S. Ilpaea ysodiu e'b nymux^b UMyu^ecmeaxb eo3Hunamnb\ 
a) Kpojmh doeoeopa, 6) msanaMttmnow dasnocmbio u e) eb cumj 
3a%ona. 

a) JJorOBopB fto-osem 6 htb coBepHienn KptiiocTin>nn> uopaft- 
komb (h. 2 ct. 159 Ilojr. o hot. HacTH). Ho ftorosopy neaB3H ? Biq>o- 
HeMB, yCTaHOBHTB HOBHXB BBfeftOBB BT> JTfcoa (CM. 3). 

6 ) HesanaMSTHaB ftaBHOCTi, yftOCTOBtpneTcs tojibko ftOKyMOH- 
Tam, hhcd;obbimh KHnraMH h hhmmh aKTaMH, a He CBHftiTeftBCKHMH 
nOKaaaHiHMH (ctt. 457 n 463). ace ftaBHOcTB BOBce 

He ycTanaBjiHBaeTT, cepBHTyxa (03/50), mane bb 3aKaBKa3B£(cT. 457). 

b) IIo saKOHy, cBJim;eHHocay3KHTejrawH» h pepKOBHtiMB npHHeT- 
HHKaMB, cocToaiftHHT* npa nepKBaxB bb ftitCTBHTeJiBHOMB cayacemH, 
npeftOCTaBftiieTCH npaeo Bnfefta bt> jtica, Hpraaft^eHcaiftie cejteniiiMX 

KXB npHXOftOBB, HCKJIKmH BanOB&ftHHff pOlftH, H UpHTOMB TO&BKO 
ftM ftOMOBHXB Hy^ftT>, a He na npoftaasy (ct. 458 t. X. h. 1 h ct. 
764 Xct. jricn. bb t. Till <r. 1). 

3. Upe%pau$aiomcft. owe npaea ysodiU e~b nydtcux'b imyuie - 
cmeaxb , npoMra ompewnm om b uux'b u cjiismish npaeb goo - 
cmeeunocmu ua o6a y%acmna e'b jiuvflb odnoeo ey6%enma, a) 
eudfbJioM'b Jimcnoso ynacmna 6nm3meMy ejiadnjibiqy u 5) eu- 
pydnok) Jimca ua moM*b npocmpauemm , ua nomopoM'b ebmdb 
Suji'b Ha3Hanen / b (cm. 469), 

a) Ct. 770 Yct. atoi. (bb t. Till h. 1), yKaswBaeru 
H 'paSM&pt BBIftfcra BB Ka3eKHBlXB BBfe>KHXB JltcaXB: 20 fte- 
CHTHHB Ha 100 HeTBepTel, BJEaftfeMEIXB HOMinpKaM ho „iihch,o- 
bbimb itHHraMB h ftanaMB 3eMejLi» w . IIpaBO yroftil bb nyacnxB xf>- 
caxB —hhcthtvtb omBBajoiftii. nacxB QTpHn,aTeftf>- 

naro OTBOHieHia names cyfteonoS npaKTHKH kb eepBirryTaMB o6h- 
sana ji4chhmb cepBHTyxaMB. CenaxB He tojibko ftonycKaeTB npeKpa- 
iftenie hxb no ftaBHOCTH (88/83), ho h BOcnpeiftaeTB ycTaHOBJieHio 
HOBHXB BBfeftOBB BB Jl4ea KHKB KaSeHHHe, TaKB H BBCTHBIO (00/68 
h pinr. Tp. Eacc. ^en: 11 fjpeBp. 1900 i\ no ft. Mockobck. Jlt>co- 
npoMBrmjieH. ToBapsifteCTBa). npoe&r& Tarae BOcnpemaeTB na 6y- 
ftyin,ee Bpenn ycTanoBJieHie npaBaBT,feftaBBjr'fecB ) KaK'BcepBHTyTa. 
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6) tfeMH, pac^HmeHHHlt H3 r L-H0>I,B BBt>3'iKHXB .licOBB, OCTaiOT- 
CSL BB G 06 cTBeHH 0 CTH Baa^i-TBpeBB 3eMe.HB (CT. 400). — 

4. Peajibuue cepeumymu, nod% uMeueM'b npae% ysodi-U e% 
‘iyjfcuaro UMyu\ecmeax% usjioxceuHue eutue, ne oxeamueawnio 
6Cff>x% pmjibHux'b cepeumymoeK. 

Be stomb OTHoiaeniH same saEOHOflaTejiBCTBo HB-rseTca Bect- 
wa HecoBepuieHHBiHB. BnpoaeME, oho imaraeTB ^pyrie peaaEHHP 
cepBHTyTti bb OT^Jfi orpaHH^enifi npaBa coOctbohhocth (§ 16. II. 2). 
CMimema bthxb orpanmeHiH cb cepBHryTaMH ho nsfiirE h 
II poeKTB (ct. 994). 

XF*. 'ZTu'HMbie cepeuntym'bi (npaeo ejiadfbwin u nojw> 306 aniM, 
omdfbjvbuoe omz» wpaea coOcmeenHocmu). 

1 . JIu%hwm% cepeumymoM% erb npomueonojiommocmb cep- 
eumymy peajibuoMy , umueaemcsi ee-u^noe npaeo noMsoeanin 
onpedrbseunaso Jiuv^a %yo-tcoio eev^bio ujiu npaeoM~b. 

Tan. o6p., peaaBH. cepBKTyTB npraa^eatHTE bchkomj goo- 
CTBOHHHKy OHpefti JieHHOH 'HeftBHKHMOOTH, TOI^a KaKB MIHHtft OepBH- 
tj-tb npHHa^jteacHTB to.hbeo EasoMy-MCJo onpe^faieHHOMy Mn;y. HaBBa- 
Hie cepBHTjTa jihhhhmb M03KeTB hobo^b sjMaTB, hto ohb ecTB 
KaKoe to jiHHHoe, a ne sem^ioe npaBo. Meatfly t^mb, JtmHHH eepBH- 
xyra ecTL HMeHHO BeipHoe npa-BO, t. k. npaBO ixojeb30b aHi h onpe- 
fliaeHHaro rapa HenoopeflCTBeHHO HanpaBJieHo sa rayiflecTBO, bb 
T imx% 6h pynaxE oho hh HaxoflraocB. 

2 . Haw*b BaKOH% pasjiu%aem r b eudu cepeumymnaeo nojib- 
Boeamn nymow eeu^bw: a) nojinoe u uenojiuoe, 6) cponuoe 
ih nommuennoe , e) eeu^aMu u npaecmu. 

a) IIojrBBOBaHie nojEHoe ho tojebeo npeflnojiaraeTB cpo*moe hm 
no^HBHeHHoe nomsoBaHie nyacojo BempH), ho h HBBJre^eHie 
BcixB n £ o fl o b b 6e3B HBM^HeHis ea cppecTBa, nenojmoe ace— 
HBBJieHeHie mihb b$eotophxb mOflOBB (ct. 536). Hanie npaBo He 
roBopHTB o noJiBBOBaHin Benp&io 6 obb HBsaeqeHismbflOBE, ho h4tb 
OGHOB anit ne HpHanaBaTt h TaKoro Henoraaro B0jiB30BamH mtobimb 
cepBmyTOMB. *) T&mb Oociie, hto ct. 514 npeftoeraBMeTB na bojoo 


*) Phmcko6 h coBpe.MeHeoe npaBo npaMO pasJTH^aiOTTb noab30BaHie 
Ben^bio ct> H3BjieHeHieM'B bcBxB hjih hBkotophxb ea hhg^obb (iioaBSGBjra- 
sBnie ? hjih ysy^pyK tb) h noab3GBaHie xoabKo Ben^bH), Ses^ H3BBe»eHiH ejio- 
sob -h (nosbsoBaHie, y3ycTb). 
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(■otfcTBeHHHKa ycTauaB.urBaTx, „HpoeTpaHCTBO u OT;eta>iiaro otb go 6- 
rTBeHHocTH miLBOBamz ran BJia^lnia. TepMZHB OT^faiaioe 
nie ynoTpe(5jjiOTCK bb HaniHXB saKOiiaxB bm^c-to iro.i&30Baaia n ira 
W&Y HmB.—/IMH&IH C-epBHTYTB MOfteTB B03HHKHyTB IIO JO 1*0- 

Bopy, no'saB&iijaHiH) z no aaKOHy. Ilo joroBopy .iirorMii eopBii- 
tvtb BOSHHKaeTi. nyTeMB otm£tkh bb peoeTpi kp£hocthbixb ;i;to> 
(n. 2 ct., 159 IIoje. o hut. tucth z ct. 514 t. X u. 1). Ho 3aBf>- 
ih a h i io jhhhhh cepBziyTB yc'ram\BmBaeTCH ojhiimb zbb cynpy- 
r0BT> jpyroMV cynpyry, memo: H0HEH3HeHKO 3 na pojOBoe irnfaie 
(ott. 533 1_1,h ) e HenpeMiHHO bb HOTapiaaBHOMB saBimanin (ct. 1070). 
Offazo, Ha Caaronpiofip'fcTeHHOe hmylupctbo mobctb BezKoe anno 
iiyTeMB saBfonaziH ycTaHOBHTB juizhbiz cepBZTyi’B (ct. 1011). Ho 
a a k o h y mtora nppo nosKHBHeHHaro H0jrB30BaH3H pojzTem nocai 
jiTeft, yMepiHHXB 6es%. fcTHHMz, bb hxb .6mronpio6piTeHHOMB hmj- 
mecxBi (ctt. 1141 h 1145). XcTaHOBJEeHie nzzaaro cepBzryxa no 
jaBHOCTH He B03M0HH0 (79/281 ,* 03/50).— lip c k p ani;aeTCH ace 
jLHHHBrf cepBHTyTB: cMepTBM) ynpaBOMOzemaro cyfineiCTa, HacTyme- 
HieMB epoKa, orpezemeMB co CTopoz&i cyfiBeKTa otb czoero npaBa, 
a paBzo z npojaKez HMym,eeTBa cb uyfimzHaro Topra, zpz He3a- 
HBjremz o cboomb irpaBi jihh;omb, hm'Skjxhhmb npaBO na eepBHTyrB 
/ (81/43, 84142, 91/74). 

6. IloacHsneHHoe nojr&30BaHie, HasHBaeMoe bb HameMB 3aKOH& 
nozcz3HeHHHMB B^aj&HieMB, ca^yeTB othogztb kb jehzhbimb cep- 
BHTyTaMB (maze IIpoeKTB, cm. hz« 3,koh6h;b). Oho MOzceTB B03- 
HZKHyTB, KOHeZHO, no J^OrOBOpy (ct. 514), HO noa£H3HeHHOCT£ HOBB- 
30BaEdz scerja npejnoiaraeTez bb BBmreyKasamHXB ^jxb dJij- 
•iaaxB B03HHKH0BemH Jizraaro cepBrnyra: no saKony (y pojzTe&ei) 
if ho saB'feztaHiio (y nepesczBizaro cynpyra). IIpz 3 tomb, bb o6ohxb 
cjiyzaaxB noacHBHeHHoe nojitsOBaHie HpejnoaaraeTB H3BarezeHie 
BcfecB hjiojobb (nojinoe no»30BaHie). lOpH^raeCKOMy Jinny mxh3a, 
KOHeHHO, JCTaHOBHTB HOa£H3HeHHBlf CepBHTJTB, HO 9THMB He HCKJIIO- 
zaeTca bobmojkhoctb ycTaHOBjrenia mhhhxb cepBHTjTOBB bb nojiB- 
sy Eopz^HzecKzxB jrzn,B na KaKot-mfio onpe^TeHHBit cpoKB. Ce- 
naTB nomeTO jajnane z jonycKaeTB jasse tfeacpozHoe hojib30- 
Banie, ecaz tojibko jtfab ero ycTanoBjieHiH cctb nozcepTBOBame gb 
o6m;enojie3HOK) p^hbio (03/60). Bb ^ihhomb c/ryaai HMfeTCH, thk. 
o6pa3., HCMiozeHie H3B toto ochobhoto npranzna, bto .inmme cep- 
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bhtvtli Bcer^a ycTaHasjHBaiOTCtf Ha cpoKB ran iiO/KHBHemio, 

a He descpoHHO. 

IIojrB30BaHie gyaKHMB npaBOMH, Haxrp., npopeHTaMH ct> Kami- 
Tajta no 3aHMy, bosmohsho h y HaeT> bb cHjy ctt. 402 h 418 t. X 

H. 1, T. K. £OJtrOB£rH HMJ'JpeCTBa OTHeCeHM y HECK Kh 
Bemaiw* (Gp. TaEHie UpoeKTB ct. 982 it ex). 

3. Jlpaeo eeu^Hou ejiacmu Jiuv^a, UM'ft>iou$a 2 o jiuhhuu cep- 
eumym% oepaumueaemcs npedmjiaMii momko noJibBoea- 
nisi eeityb'K), ujiu 6M i mcm i m c% mmM'o u mejienenisi ectbXo ujiu 
Mb%Qmopux% esi njiodoe% 6e3^b usMih-Henin cyu^ecmea it nasua- 
nenin eewyu. 

IIoaTOMy cydseETB raasaro cepBHTYTa He MOSKeTB yxj&mmh 
Bemp, HBM'feHHTB SOTS 6u h kb .aygiiieMy ea Ha3HaneHie ? paenopa- 
HsaTBcn eK> iryTeMB npo^ajm h sanora. llcMioaenie bb OTHOiueHiH 
npaBa 3aaoa£HTB ay^Kyio Beupb npe^ocTaBaeHO mihb nepeMBHieMy cy- 
Btpyry (ct. 1629). Ho He Tpedyexca HenpeMirao, bto 6 bi no^BSOBame 
nyacoio Beip&io ocymecTBMHOGB caMHMB cy6T»eKT0MB ji;aHHaro cep- 
BHTyTa. Bnomi bobmohsho, noaroMy (usage npoeKTB, gt. 1021 ), 
nepe^axB ^pyiroiy mn;y cBOe ixpaso no&B30BaHia ? Hanp., syrens 
OT^asH hm'Shih bb apen^y (ct. 533 7 ). Bs aTOMB cjEyaai ho 
T pefiyeTca corjaciH codeTBeHHHKa, h ^orosops dy^eTs odnsaTeJEeHS 
Tps GodcTBeHHHKa ^a^e h no cMepTH cydseKTa, eepsHTyTa bs npo- 
^oji^ceHie Tpexs ji^tb, cimas cb toto ^hst, bb KOTopnft okohhhjich 
H ocjr^THil HCTeKinit npir cyipecTBOBasiH no3KH3HeHHaro BJia^Hin 
^apesAHBif roxt> (gt. 1692 1 n. 3). *) Basons Tpedyexs spa 3 toms ? 
hto 6 bi HOJtBBOBaHie apen^aTOpa HanaiOGB npejs^e CMepTH hxhkhbhoh- 
naro Bjia^JiLna (th iKe gt.). BnpogeMS, noftBso^aaie cepBmyTOMs; 
nepe^aHHOe Apyrony Miyy,- He ecTB elu;e nepe^ana caMOro Bem,Haro 
upas a, KOTopoe ocTaeTca sa H03SH3HeHHHM'B BaaftfeBpens (87/82), 
a jehutb irepe^ana ocym;ecTBjieHiH moro npaea. He artsyeis, 
o^aaKO, npaB0 na fiepe^any h ocymecTBJteHie noarB30BaHiH n p e £ n o- 
jraraTB b% t&xb carynaHlT*, KOr^a sto npaBO, KaKB nanp., H05KH3- 
Heraaro asme r bctbh bt> hjhcomb noMin^eHiH, t4cho cBasiisaeTCH cb 
vThhhootbK) ynpaBOMogesHaro cydseKra.—BemHaa BJiacTB ' jhmbso- 


*) ApeHHHaa naaxa ^oji^sa CHTb, o^aaKO, BaocHMa e^serosao h iio 
HCT eaeam apea^aaro roj^a (ct. 53S 7 n. 3). ■ 



147 


Bjra^kjiBija b jrenerb, o^naKO, ^jui nnro h oOaBaHTroom Tukt>, l) oht> 
oOnsaHB no-ue pacHBaxr h oxpamm> HMfcrie ott> pascxpoiicTBa ir 
yna^Ka Befooi otb Hero, no eocTOHHiio n cpeflCTBaMB 

HM'EniH, MipaMH (ct. 533”), n 2) ohb oOsBanB bt» tohhooth OTnpas- 
ottb jieKamin Ha HMfcum ycxa hob.ji euHtis 3aKOHOMi> hobhhhocth: 
rocysapcTBeHHBin, oOn^ecxBeHHHH h 30MCKiH (ex. 533 12 ). Hanri> 
IIpoeKTB rp. yjEom. H3B cepBiiTyTOBX> no;En3HeHHoe hoot- 

BOBaHie noji;a> HMeHeMx: „np&Ba noOT30B.aa;a;imis“ (ex. 951 n ca.). 

. npoeKT'E GHHxaeTn noOT30BOTji;fcfie npaBOMB Ha bc$ ftoxogti h 
B tirosu, cjii^OBaxejiLHq, npaBOMB, OTOT^m^x, otb c epB ht y tobb, 
t. e. noejr4,prie npe^ocxaBjiHioxB cy6Be.KTy xio.xB30BaBde Hyacoio 
BeUpHO BT> KaKOAfL -JEH6 o OftHOMB HOT H&CKOOTKHXB OTHOinemHXB 
(§ 24. II. 1; GM. MOTHBBI KB CT. 951 IIpOeKTa). C% IIpOeKTOMB HeOTSff 
coraracHTLGH: bo-1-xb, nojrLsoBJia^Hie MOHceTB npocTHpaTLCH h ne 
Ha Bci mo^H, a bo-2-xb, noju»30BJ[aj!;4Hie orpaHHHHBaexcH coxpa- 
HeHieMB GymecTBa h HaBnaHeniji Be-npi, GJii^OBaTe.iBHO, eoxn iioot- 
BOBaHie BeillBH) He BO BCfeXH BOBM05EHBTXB OTHOHreHiHXK. 

§ 2§. Bemjaoe npaBo 3acTpoiheH h HHHiiieBoe npaBo. 

I. JESeityHoe npaeo sacmpounu *}. 

1. Ilpaeo sacmpoumo ecmb eei^uoe, ceo6odno onmymdm- 
Moe u uacjuhdcmeeunoe npaeo >na nyomou seMejibuuU y%a- 
cmom , c'b onpedubjimnow %{%JibK) UMwmb ua ueM'b empoeum u 
coopymenist . 

Oho OTOTHaexcH npesK^e Bcero otb apes^Bi, khkh oOasaTejiH 
cxBeHaaro npaBa, dy^ynH npasoMB Bein 1 BHK>. Oho (mm&eTca, ga- 
jrie, h otb cepsExyTOBB, t. k. ecxB npaBo hojil 30BaHia OTHym^ae- 
Moe h HaoJiljiiCTBeHHoe, hot b^hhog. Bnpo^eMB, He hckot>- 
HaeTCH B03M0HCH0CTB H CpOTHarO HpaBa ' 3 aCTpoKKH. IIpaBO 3acxpoi- 
kh B03HHKaeTB nyTeMB ftorosopa m5o saBimaTeOTHaro pacno- 
paresis h Tpe6yexB otm^tke bt, KpinoexHOMB peecTpi. ycxasaB- 

OTBaTB HpaBa 3aCTpotKH UOMeTh BCHKlft Co6cTBeHHHKT>, H6 HGKJHO- 
HaH COfiCTBeHHHEOBB HM'feHlft SaHOBkftKHX'B, BpeMeHHO-3aHOB T fe ( 0 I H£LX'B 

h MafiopaTHHXB (cp. § 14. 2. 6; ox> paapfenieHia cesaxa). IIpaBO 
BacxpOHKH MOHCeTB HpioSpiTaTB T05BK0 TO Th, KTO |EMteTB UpaBO 

*) SaKOHOEpOeKTH, npHHSTH& Focy^apGTBeHHOS HyMOfit. Cm.FoSx- 
6'aprH, IIpaBO 3acxpofifKH h npaBo sa nocxpoftKH (IIpaBO, 1911 J^fe.9 h 10). 
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npio6p£TaTT> B'B ^aHHOHMtCTHOCTH HAlijRlJI (ep. § 3. IT. 2). 

Oho npeKpamaeTCtf HCTeHeHieMB epoKa* hjh ftocponno, nyTeMB 
(‘OBna^eHin bb o^hom'S xmtfk npaBa wtpohkh g% npaBOMB co6- 

CTBeHHOCTH Ha otfpPMeHeKHEjft BTHMB HpaBOMt VBaCTOKB. 

2. Beufucta esacmb saempouwpma eupawcaemcsi ne mojib- 
ko 6% 603M0Df0H0cmu c eo6odno onmymdamb nam caMoe npaeo 
sacmpounu, mam u cmpoeme, eoademnymoe e~b cosy omoio 
npaea ua HyjfcoU 3eMJim, ne mojibno pacnopsiofcambcsi umu no 
saem^auiTO, ho u ofipeMeusmib ux'b eeityuuMu npaeaMU , nam-mo: 
cepeumymoM'b u scuiosoM’b. 

Bb ofipeMeneHiH kokt, canaro npaBa sacTporan, Taira* h 
OT poeHil sasoroto, saMmaeM fiojininaa B&iro^a 3aeTpoi- 

3H,HKa, T. K. 9THMB HTTeMB OHB Hpiofip'feTaeTB Kpe^HTB, HeofisO^H- 
mmi gmj Tyra B03Be,a;eHia nocTpoeKB. IIoaxoMy, BOnpem npuHnniiy 
pyccKaro npaBa, tto nocTpoitra na ayacon seimi cyTB ^mchmoctb, 
npaso BaGTpofiKH npH3HaeTcn HMvinecTBOMn a 

panso h caMBia cxpoenin #oji3EHh (bt> BaKOHOnpoeKTfc oto He hgho) 
r^HTaTBca HMym,ecTBOMi> He^BHMMtiMB, BacTpofin^HKB Hecexn, o,a;Ha- 
ko, n o6s3aHHocTH: ymaTy odipe gtb eHHBixij, seMCKHsra*, x^oey^ap- 
GTBeHHBTS-B H ropoftcKHXB o6opoBB h noBHHHOCTet/ naftaio^Hxn Ha 
eaMHH 3eHejiBHHt ynacxOKB, a paBHO yraaMBaeTB h onpeft&.iieHHoe 
BOBHarpaat^eHie (ho He mhhbimh ycjryraMn) 3a no.a&30BaHie, ecm 
B08Harpa®ii;eHie 6 lufo vcTaHOBjieHO npn ycTanoBJiemH npaBa 3a- 
CTpOHKH. 


II. ^hmweeoe 'npaeo. 

1 , x hvmaeeoe npaeo ecnib eetqnoe, ne ceododuo omnyowdae - 
Moe u h aGJiTbdcmeeunoe npaeo nojibsoeauitt nyoicuM'b seMejib- 
nuM'b ynacmKQM'b, Co ycjioeieM'b 63noca n&amu e* onpedm- 
MHHOMfh pa3% naecesda pasjmjm u e% onpedn>Jieuuue cponu 
(%unw r b). 

Tan. o6p., TOHineBOe npaso, Ka kb npaBO BeipHoe, OTJcmaeTcn 
otb apen^Br,—odasaTejiBCTBennaro npaBa. Oho OTjrmaeTcn Tanate n 
o*v% npana 3acTpolKH cBoeio descponHOCTBio, oTny-msaeMocTBio on 
eornacin co6cTBeHHHEa (cm. 2) h nenpeMinHHMB bbhocgmb njraTH 
(qHHBia). Ha jora-sana^i ecxt, o^nano, nranieBEKH (rpax^iajtncTBx);, 
KOTopBte no*xi>9yK)TGH 3eMjreio desBOBMesOTo. Haute saKOHOftaTejrbcxBO 
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OTHOCHTCff OTpHIJ;aTCJT,HO KT> TOHIIIOBi >MY ilpUBY, KHKH HpaBY, 
BecBMa orpaHHTOBaioiijjPMY cooctbphhhkubx :ir ). KoaTOMY, wb nr- 
jry saKOjaa 9-ro irofui 1886 r. ? ooHBaTe^LHBiii bbi- 

KYUTb l XHHILieBIJX r L BPMCJB B'L TYOepimXB. O^HaKO, JKH3HB 

TpedyeTTb stoh (JiopMH BenjHaro npaBa, lwiem XHHHieBoe 
b o 3 h hk a e tt, h KUK'h, Hanp,, bh HoBopoeciiicKOMB Kpa£ (04/41).-- 
Heyirjia.Ta bb cpoKB amnia He n p e k p a in, a e t % amiueBoro npa¬ 
Ba, a ^aeTH jckiiil eodcTBemmy upajso Ha BBMCKanie minim. IIo- 
9 tomj ? ^HHiueBoe npaBO nopMamno npeKpanjaemi mh ftoroBopoMi, 
hih cMepTBH) HHHuieBHKa, VMepnuiro deBnoTOMCTBemo h hg oeTa- 
BHBiuaro BaBinnanin. 

2 . Betifuasi ejiacmb Hummeuna, eopodcKoso ujiu cejibCKaeo 
oespasjiUHno , mjismob 6b odopomm 3Hmumejibuow eeu^uoio 
ejiacmbw , no%mu paeuoii coficmeeuuocmu, ospaummaemm, 
odnano , ^ ceoSodm omnymdmisi Huuweeoso eAadmum rnffiM-h, 
%mo mpeoyemcH ua omnyomdenie cosjiacie codcmeenuuna. 

Bcji^cTBie BToro OTHy^eHie nHHineBoro Baafttain 6e3B co- 
raacin BOTamraKa m ocBodoa^aeTB npeaawiro Baa^iiaBrj.a 3 gmjiii 
otb o6a3aTeJiBC r rBa ero* no OTHonieniH) kb codcTBemHKy (99/58). 
Tlepeftana EHmneBHXB npaBB na ropo^cKin He^BEvKHMOoTH ,a;ojoKHa 
6 bitb coBepinaeMa kp^iiogthbimb nopn^KOMB (92/116), h^mb ofer- 
naeTcn roposcKHMB nmmeBHKaMB, bb npoTHBononoKHocTB cejn>- 
ckhmb, BO3MOKH0CTB ^oJirocpoaHaro Kpe^nxa nyxeMB aaaora. 


rjlQBQ Y. IlDQBO HQ HBMQTBDiQJIbHblB BBUJH. 

§ 26. rioHsiTle o npasik Ha HeMaTepiajibHbiH Bein.H. 

X Ilocmpoenle (Koucmpymf/ht)eett^Hmo wpaea na neMame- 
piajimibin eeu$u. 

1. Beu^noe npaeo na ueMamepiaMuyw eeufo ecmb ejiacmb 
{npaeoMonie) Jiuua ((fimunecKaso ujiu wpudu%ec%azo) uadb m- 
MamepiaMHOK) eeu^bw. 

9xa B#acT£ ogtb, noaxoMy, Henocpe^cxseHHa-a h hckjihhh- 
xejiBHaa (§ 1., 1. r), e eh Hel nprao^HMo Bee CKa3aHnoe bbihio 

*) Hnaae npoeKrs, (ex. 927 e ck.). Ohb bboahtb npaBO HacJiBs- 
CTBensaro o6po t iHaro BJiaaHaia: BHnsaro hjih cpoaHaro h upHTOMB cbo- 
OoflHo OTnyac^aeMaro (ex. 930). 
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B r £ § 13. CaMoe imsBaHie; „Bem;Hoe npauo Ha h e m a t a p i aat- 
hyjo sein;&“ kekb Obi oo^epMn bh o e64 uporaBop^ie. JIpoxnBo- 
P&nie bto, o^hhko, 6offi>me bh^hmoc, t. k. Bempoe npaBO xapa.K- 
TepirsyeTca &xs lopnoxa He ctojlbko xfevrB, mto oho ecxn mmh 
npaBO na ((nrsHuecKyio Beirut, ckojcbko tPmb, uxa oho econ bmctb 
H enocpeACTBeHHaa: h HCJwHo?HTe.iBHajr. Bn ocooeHHocxH sto yMiex- 
ho cKasaTB, npirHHKaH bo BHHAiaHie HOByro KOHCTpyEHiio Bemnaro 
npaBa, KaKn iipaBOOTHomeHiff jno^et. Cjc^obstcjibho, bosmohho 
roBopuTB o BeipnoMn npasi h na HeMaxepiajiLHyK) bcii^b- 

JI. Tie^utmepiamman eeu$b 9 nan 5 oGnemn* npaea. 

1. Uod'h HeMamepiajibnUMU eeu^aMU pasymb'iomrb npaea. 
Odnano , ne ecjwoe npaeo Moowem-h 6umb npedMemoM n em\- 
hou GJiacmu . 

Bn 9 tomb OTHoiueHiH cjit^yeTB paBMuaTB npaBa, BtixeEaio- 
iu, iff H3H lopH^HHecKHxn OTHOiuemt: HpeHNiyipecTBeKHO oCnmTejib- 
cTBeHHBiff npaBa, nanp., upaBO na nojiyueHie flojira, h npaBa, He 
CBff3aHHtiff en lopH^ii m e ck u mh OTHOiueHiffMH, cynjecxByiomiff y Mn;a 
eaMH no ce6i, nesaBUCHMO otb bom xpexBuro Jinna. llpana nep- 
Baro pop;a, khkx. 3aBHCffm,iH ott. bom spyroro Mna, ho MoryTX* 
oExiTL oOneKTOMB Beiipiaro npaBa Ha HeMaxepiaMHyx) Beujp bx expo- 
tomb cMHCJi'fe axoro cjioBa (ep. § 14. 1). 11 to.tlko npaBa. Bxoporo 
pop;a, ne CBH3aHHHH cn Kipn^HuecEHMH oTHoiueHiaMH, cym;eoTByiO“ 
ni,iff caMH ho ce6i, cyxi, o 6 n e k t h Beiipaaro npaBa Ha ireMaxe- 
piaJiBHyio Bem;B. 

2. Oioda nodoudymb npaea: a) eeitfauft,- 6) aeniopenin u 
e) npaea na u306pmmeniM. 

a. Bein;HKiff npaBa, nanp., npaBO sacxpoiKK bb pvcceomb 
B aKOHOHpoeKT’fe (§ 25. I) h npaBO Ha cepBHTyxn no repMaHCKony 
upasy (§ 1068). Moarno, Koiiexno, He corjcaniaxLcu on t4mt> 5 
uto caMH no ce54 Beii^M npaBa hbmiotch npe$Me-xoM% npaBa. 
Tiwh He MeHie, Hixn OesycnosHot hboOxo^hmogth CBHSHBaxB 
BeipHoe npaBO ct> oOna^aHieMn MaxepianBHkiMH jipe^aieTaMH . (cm. 
BHine g 26. I. 1). Ilpas^a, hobomho OpocaeTcn bb rnasa cBoe- 
oOpasHoexB KOHcxpyKuiH „npaua na upaso*. O^naKOj lopncTX, 

TEKH me, KaKB H M a T 0 M aTHEH, HM^eXH G% (JOpMYJiaMH. 

noBToary „npaso na iipaBo u ne ecxr> ; kohoxho, tojibko npaBO „Ha 
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c a m o c e6 a “. Oho era* npaso Ha b o a mo ac hocti, ocjme o r- 

B,1P H 1 51 B 1, iK H 3 H H B 0 Ift H 0 H B Jt U 0 T JI, II p H H U -i; a P jK U m P ft 

t o m y h aii 3 py ro m y a h u;y h a m a t e p i aa lhi>i o hah aa- 
‘.k e h o m a t e p i a a i> h lip n p e 3 m g t u. 

6 . A B T O p C Ii i H II p a B ft MOrYTT) B03HHKaTL BL OTHOniPHiH npo- 
ii3Bivi,eHiii jurrepax ypHH xl, mys tncaaLHLixL, xy$o/K pctb eini hxl h ap. 
.'I h t e p a t y p h li fi npaBa cocto art bl lienocpejicTBeiwoft it ncoio- 
'iHTPJiLHOir ‘ BOSMoanrocTii HBTopa paenpocTpaimL epe^n aioaeft 
rofteTama: cbohxl mlicjpii, BupaHceHirLixL bl chobA 9to bli- 
panceHie movkptl ohtl vcthltml, nanp., bl piftir, nucaHHHML, 
iranp. pykoiihcb, n neqaTHLuiL (mrH, msera, aeypHaxw, iihcb- 

Ma, ^HeBHHEH II T. II.). llpH 9TOML OJlt^yeTL IIpP^OCTepeftL OTL 
iien'paBHJiLHaro cMfftiiemn aBTopcitaro jHTepaTypnaro npaBa cl 
li OH Kp P T H LI M L Pro BLipajKeHieML, Hanp., BL BEft'fe 8K3PMUJIHpa 
KHHrs.' IIpaBO aBTopa Ha 3K3eMiDiapL khhlh 6 y^eTL npocTO iipa- 
BOMB CO()CTBPHHOCTH Ha KHIfry, ft He H BTOpCEOG npaBO. ABTOp- 

cKoe ace npaso, kohl irpe^Me™ Bemaaro npasa, octl GRMOe cone- 
tame MLicnef asTOpa, Haxo^aipnxB eBoe bh&uihpp BLipaaceme 
in* cjiob'L OoHEHOBeinio %zh hohhtlh MTepaxypHaro asxopcKaro 
upasa Tpe6yK)TL eme naannKoeTH HMyni.ecTBeHHoir jykiH. Koneft- 
iio, bl ooaLiinmcTBf* eaynaeBL asTOpL BLipaiKaPTL - h pacnpo- 
pxpaMPTL coaeTaHio cboiixl MLicjEeft cl ecLtlio Hoayneiua BMy- 

UieCTBPHHLlXL BLIPO^L. O^HftKO, BTa IltjTL H 6 HBMPTCH SeSyCXOBHO 

Heodxo^HMofr, t. k- ubtopl mobcptl ^asce saTpaansaTL cbob hmv- 
in;ecTjBo cl ii'Lilio amiih paenpocTpaKeirifl c-bohxl MLioaoft. Bl 
btoml exvaaf, MTepaTypnoe asTopcEoe npaso 6mmo ho^xo^htl 
ICL MftHLlML npHBHML, eCJIH He COBC^ML HBJIHeTCH aHHHHML Hpft- 
BOML. IIOBTOMy, OLITL MO/EPTL, HpaBMLHO OTJtHftaTL JMHOO ftBTOp- 
cKoe npaso otl aBTopcKaro upasa HMyiuecTBCHHaro. Bee cKaaaHHoe 
o6l nBTOpCKHXL JIITPpaTypHLIXL IipaBaXL IlOA^eailTL H 1I0AL xy^o- 
*/K e C T B e H H LI 51 H HHKEH IipftBa. Bee paiLlHftie CBO^HTCH EL TOMy, 

ft to aBTopcEoe HpaBO HanpaBaeHO 3;i;icb He na coftexaifie MHcaefi 

BL CJTOBt, ft Ha o 6 p a 3 LI BL HCHBOnHCH, BaHHIH, xy^OiKPCTBPHHOii 

((jOTOrpa^in, kbkl paBHO na cofteTaHie npocTO aHiiii! h KpaeoKL 
(npoMHiiiJieHH li e pucyHEir). HtcKoaLKO cnopeHL bohj>ocl bl ot- 
HoiiieiriH apxnTpKTTpLi, ho, t4ml He Mefffee, e^sa an pctl cepaes- 
Hoe ocHOBanie araiaTb bchkoh aaiuHra apxHTPExopoBL* 
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b. Upas a Ha na o dp^fe t en i si coctohtb bb Henocpe^cTBeH- 
HOH H HCEJHJHHTPJBHOH BO3MO2£H0CTH HBOOptiaTem TPXHH l IPCKH 
OfJopMHTJ) CBOH H^eJI BB IJ^MXB jyHHiarO HCJlOJEBBOBaHiH CHJIB 
npnpoAH. IIpaBo Ha MOopt/renie TpeoypTB, oahqko, hobhbhh hbo- 
6piT6HiH. IIpaBa >ra naodpi/reHiji, npHBHaHHKni aa HSodpiTaTCJieMB 
Ha^JteHcaapiH'L na tphthbimb ynpeiKACHieMB, hebeibcIiotch ii a t e h t- 
HHan iipa.Bajrit. Ohh MorvTB vbiTb abjxb bhaobb: H3oopiTp- 
HieMB H 0 B LI X B JI})0 J\ V KTOB B II IIBOdpfcTeHI eMB K 0 B BIX B 
CHOCOOOBB IIpOHBBOACTBa JvKP H3B±CTHB1XB HpOAVKTOBB. Ol’B 
HaTeHTiiaro iipasa otjeheptch upaBO hr bb cMHCjr'fc 

HenOCpPACTBPHHOii H HCKMH^TeMHOil B03M0SKH0CTH Hsooplmi- 
TeM OCVIAeCTB.THTB H p)aeiipOGTpaHHTB CBOIO HAPK) JtHHIB BB A&HHOH 
cneipajcsHon f}>opMt pa BBipa^enia* IloaioMy bchkog APyroo mu,o 
H o^eTB Jicjiojibso'BciTif iiaoopixa tp.th, OfJiopMHBB ee bb EaKyio- 

jch6o ApJByio MOAejiB. (EojiepBj FpaiKA- npaBO PepMamH, exp. 
155 H GJl.). 

§ *27. ABTopcKoe npaBo bb> pyccKOMi> saKOHOAaTejifcCTB'fc 

(3aKOH^b 15 MapTa 1911 r.). 

I. Cy6i*emm*i aemopenmo npaetu. 

1. Aemopcnoe npaeo npusuaemcM 3a aemopaMU u ux B 
npaeonpeeMHunaMU . Ka%% a) pyccnuMU nodda-nnuMU , mcm^ u 
6) undcmpam^aMu. 

а. 3a pjcckhmh no^aniaM h—bb oT-HOHieniH BckxB 
npoH3BeAemHp He iiohbhbihhxcji bb cbIvtb h hohbhbhihxch bb CBiTB, 
deBpasxHBHO rai—sa rpaHHpefi m bb Poccih. 

б. 3a hh ocxpaHiiiaMH bb OTHOHieHin bcEsb npoH3Bo- 
Aenif, He noHBHBiimxcH bb cb^tb, ta& 6h to hh 6&ulo 7 h hohbhb- 
HIHXCH BB CB&TB TOJtbKO BB POGCis. TaK. o6p., HO pyCCEOMy 3U- 
KOHOAaTeJXBCTBy HHOCTpaHU,H He- CTHTaiOTCH CydBeKTHMH pyccKaro 
aBTOpcKaro npasa bb tomb mhib cjoynat, ecM ohh onydMKOBaM 
CBOH HpOH3BPAeHiH 3a rpaHHH,eH (CT. 4 Ilox. aBT. np.). BnpOHPMB, 
h bb 9tomb e.sy’iai same BaKOHOAaTOMeTBO, bb bha& nciormeHiii, 
oxpaHaeTB hxb npoH3BeAeHi£ otb nepenenaTEH (ct. 32, 44). Abto- 

pOMB HpOH3BeAeHiff MOHbOTB 6LITE O^KO HXH H&CKOJCBKO MI^B. ECOT 
HpoHSBeAenie hScko^behxb aBTopOBB odpasyeTB oaho Hepa 3 AixBHoe 
i^uoe, to Tasoe up0H3 boaohi e npHnaAM.KHTB bg^mb aBTopaMB no 
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npaBiUcWL od r i> ooiupii roocxBennocTH (ex. 5).~-O^HaKo, AiyauKiuiT.- 
hhh npoHSBc^GHiii, HaUHcairiiHa mx hvjkoh tgkott>, npHna^easaTn 
HCKJimHTCJtLHO K0JIII03HT0py (l‘T. 46, (*p. 45). KpH3H<lHiR :)il 

aBxopoMT, npasa Him, hooCxo^hjmocth, htooet cm oiiyoMKOBajiT, 
GBoe hmh; cJi^oBaxe.uHo, npimaioTCH cyd'BeKTUMii n ajsxopH aso- 
hhmhmxb h nceB^oinnniHXT, np( iHBBe^eHil (ex. 17). 

2. Imo nacaemc.% es %acmuocmu, npasonpeeMHunoes, %am 
cyosenmoes aemopcnaeo npasa , mo oydynvb a) mm Miy-a, 
nomopuMS caM% aemops doopoeoMno nepedcuis ceoe npaeo no 
nucbMeunoMy doeoeopy, u 6) mm sim$a, ks nomopUMS aemop - 
cKoe npaeo mpemjio no nacJimdcmey (no sanouy turn saem- 
u^auiK)). 

а. UoaTOMy, aBxopcKoe npaBO ne Moa^ert Obits 6ewb coraa- 
cia aBxopa hjch ero HacaijpiHKOB'B (ex. 10) npiodpixeno uyTem> 
BSHCKaiM no hxb soaraMt kjih nepeycxyMOHo ns^axejieM^ flpy- 
roMy JtHpy (§ 27. III. 2). BaKons ^onycKaexB, o^naKO, BOSMOaKHociB 
nepexo^a H8£aTejr£CKaro npe^npiaxin im> oah^xb pyEt bb apyrin 
no T^ojiraMB HB^axeM b b npe^fcjiaxB ftorosopa (ox. 10). Bb naox- 
hogth, 3 ,o6poBOJtBHoe OTny^enie aBTopoMB cbohxb 6 y^y hj,hx b 
nponsBe^eHif coxpanneTE cnary na opoKB ne cBbime nsrs 

xoth 6h bb ^oroBopi (taa ycnoBneHa h dojrsurasi ero npofloaani- 
XejTBHOCXB HJEH oeBCpOHHOC-TB (CX, 9). 

б. ABxopcKoe- npaBO noent CMepxn aBxopa nepexo^nxB kb ero 
Hacji^HHKaMB corjiacHo oCthpmb rpaK^aHeraMB BanonaMB, npn- 
xeMc&, o^aEO, eynpyrs mn poflHTeM, OKasaBHiieca g^hgtb ensBiMn 
Hac.i'fe^HHKaMH bb oxnomeniH aBxopcEaro npasa, no#y*iaH)TB: nep- 
BBTf --Bee asxopcKoe npaso, a He yKasayio $ 0 . 5110 , Biopne ace ~bb 
G oScxBenHocxB, a He bb nOKHSHennoe BJEaftfarie. Ecan me ocxanncB 
e^HHCXBeHHBiMH nacri^HKaMH BM^GTi cynpyrB h po^nxejiH, TO, 
corxacno npaBMEMB o6b odipen coOoTBeHHOCTjr, set ohh sacri- 
fl,yioxx> bb paBHoS sori (gx. 6). HaKoneipB, eean asxopB ne oexa- 
mi HacjE^HSKa hh no saB'feinaniK), hh no aaKony, to aBTopcKoe 
npaBO npeKpamaexcH co gun cMepxn aBxopa, a ho cxaHOBHxca bet- 
MopoxHEiMB. HcMmeHie c^aHO fta#r coaBTopa. Ero aBxopcKoe 
npaso ne npeKpaipaeTcn, a nepexo^nxx ex> ooxa^EHHM^ aBTopaMn 
xoro me nponsBe^enia (ex. 7). 

3, Cyd'henmaMU aemopcnaeo npasa npusnaiomcn manom 
mdamejiu, %oums aemops ycmynuM npaeo uodanin. Cm. IIL 2. 
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4, Bb eudm ucKjiwHeuitt, cyohenmaMu aomopcKaso npaea 
mjismmesi jmya, usoopamennua na nopmpemax'b ®) u eh 
eudn> Swcmoeh no sanaqy omnxh Ji-mfo (npaeo na codcmeennoe 
usoftpamenid) (cmm. 62, 69, cp. 62 n. 2). 

9to npaso xarao h npafeouppeAfflHEaMT> annaa- 

hhkobb. -5a yKaaaHHbiM'B HcKjno t ieHieM f t, ivm bh cayaali mroro corna- 
iiiphxe, aBxope-Koe npaB<> npiniae vkhtj> asTopy, a ho saKasHHEy. 

H. Q6i>emm>i 'aemopcKazo npaea. 

1, Batch 6 ujio nonmemo eurne, odhenmoMh aemopcnaeo 
npaea eeesda dydemh caMoe npaeo , a ne MamepiaMHUe nped- 
Memu, eosdannue e% muiy omoeo npaea . 

Cm. § 26. IL 2 6 . IIOOTOMy HeiipaBMBHO CHHTaXB OgHOETOMH aBTOp- 
c-Karo npaBa caMBis npoixaBe^BHin. Jhiiil bx> ' nepenocHOMB cMBrexi 
M05KH0 TOBOpPITB 0 ItpOHBBe^eHiffXB, KaKB OOBOKTaXT, aBTOpOEarO 
npaBa. 

2. Bh smoMh omnomeuiu pasjimawmv. a) jmmepamyp- 
nusi, 5) MysunajibHUtt, e) xydootcecnieennusi, a) $omoepacfm%e- 
eni.% w nododnun uMh npomeedenisi . 

a, .4 ir t e p a t y p h bi h upOH3Be^eHiH, krkb HHCBMOtrHBiH, xaKB 
h HaycTHBiH, ho Hcraman HMHp0BH3ai],iH, pira, /iexouii, peipopaxbi 
h t. n. (ot. 1 ix. 1). Bb aacTHocra kb .xixto paTypH limb [rpoixaBO- 
ftOHisMB Ba-KOHB othochth: 

1) H^arne -^peBHHXB pyKOimceii (ex. 13), coophhkobb rnipo#- 
HHXB TliCOHB, MOJXO^ifl II T. II. (CT. 30). TaEHMB OCJpaBOMB HUHIB 
BaKOHB imaeTB t. na3BiBaoM\ r xo oditio princeps, oexaBaeimyK) iiobbimh 
aaKOHO^aTeji bctb aM 11 . 

2) FaseTBi, ^ypnajibi h npoHia: HOBpeMOHHHii ns^ania, a paB- 
ho ogopHBiH HS^aHia, a^BManax# n np. r d,onycnaexon, o^HaKO, Jiepe- 
lieqaTbiBaTB H3B ay m&vh noBpeMeHHBixB H^aHin HEBteia .0 xeKy- 
jiihxb ooSbitIhx'b h hoboct&xb ^hh, a paBHo iiHoropo^Hix coodnxesia 
no Toaerpa$y h xeae^ofly, xoxa 6u mayHaeMBiH h otb eodoxBOH- 
hbixb KoppecnoH^eHTOBB. O^HaKO, HHoropo^Hia coodiaoHia ho xeae- 


*) Bx> HactaocTH, ho toubko sopipeTH, ho h ^pyria foTorpa^KHe- 
ck!h HpoHSBeAeaisi, HcnonseaHM no 3aKa3y, npiiHaxpieKaxB 3aKa3HHKy, 
KaKB cydBOKTy aBTopcnaro npaBa (ct, 59). 
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rpa$y E TOAO((>0HY HO A<>3 BOAHOTcH BOCHpOHBBOAHTB BB MtCTIlHXB 
raaexaxB bt> to Tonic 18 nacoBB co BpeMCHE ijxb onv6jmKOBaHwr, 
ecjtH ohe rHa6K('HH 3a upcTBTemiOK) oroBopKoio (ot. 40). r Tj>yrifl 
cTaTbH HOBpeMOHHMXB MAairifi motvtb 6bitb Tasace lfepenonaTaHH 
kb t-Lxb enyHaa xb, Kor^a no oTHonieiiiK) kb hhmb ho ntx^iAOBiUo 
aanpeni^HiH asTopa (aairpoxExeABHa.H orosopKa). BuponeMB, 

AyeTB aaivrlmiTL, tto bo bohkomb cjrynai BocnpoiparoxcH jiocxymh- 
irtni nepenenaTKH ebb oAtroro h xoro ;ko 

3 ) IfsAfurie reorpa^HaecKHXB, xonorpa<)>H<ieeKHXB h APyrHXB 
KapTL, aT.iacoBB, HepTaneon n t. n. ? ocae toabko no mannon ivLte 
oBOoit h iraBiraneHiK) Tania npoiiBBOAoHin othochtch kb HECAy xy- 
AO/KOCTBeHHMXB (CT, 41). 

4) l IacTin>in nHCLMa, ahobheke ‘ h bchkih hhcthhh 3anHCKH. 
IliioBMa, ho npeAHa3Ha(iaBEiiECE asTopoMB kb HanenaTaHiH), 'MoryxB 
oMTB HBAaHBi .thiub cb ofioioAHaro corjtacia aBTopa h aApecaxa. Bb 
CAynaf* ace cstepra oahoto H3B hhxb h otcytctbIe oeodaro ct> hxb 
CT opoiiH paciiop-fi^eHia, xpeCiyeTOH cornacie aeu.b, HMiioiipixB npaBo 
HacjiAOBfiHia no 3aK0ny (ex. 28). ^hgbheke xo it bcekIe escthhe 
aaEEcKM, ho irpeAHasHaEaBEiiocE kb HanenaxaHiiOj xpe<5yiOTB xaKHce 
eornaebr ahhb, em4k>ej;exb npaBo HacA^AOBama rio saxony, ecxs 
YMepnniMB ho obtao CA'LiaHO oeoSaro pacnopaaienia (ct, 29). ITo 
HCTeaeiiiE ;ko 50 a&tb co BpoMOHE e-MepxH TKX-aiAHaro H3B ahhb, 
BOAIEHXB MO/KAy COOOIO. IlOpOEl'lCKy, HAH CM.OpXH OBTOpa AKGBHEKa E 
EacTiitrxB aaraeoKB, xpedyexcH aeiub cornacie iiepoMBEiHXB cy~ 
ii]>yroBB e a^tcii HasBanH-bixB jmpB (ct. 28 h 29). 

5) IlepeBOAu, bb nacxnocxE napaAA6Ai>Hi>ie, x. o. xanie, ko- 
xoptio iioxaxaiOTCE oahobpomchho Ha h4ckoabkexb ESMKaxB. Taxx> 
nairpHM., pyccsifl nepesoAB gb aKrxifiCKara, hsahhebiS o^HOBpe- 
MeHHO CB IIOAMHHHKOMB BB AhtaIe, 6yAGTB CEETHTBCE V HaCX> 

uoaahhhhkomb H yine 3aiii;HHj,aTBG5i corAaeHO HBTopCKOMy npasy 
(ex. 34). 8to nocxaHOBAenie ocxaoAnexB A'k&cxBie Hamero saKOHa, 
no KOxopoMj ne noansyiOTcii npasoMB nepeBOAa iiHocxpaHri,i>i, 
mie oboe coEHneniE 3a rpaHsuei, ocae toabko He 3aKAK>EeHbr 
COOTBiTCTByiOIHiE O TOMB KOHBOHAiH (CT. 35). 3a yKaaaHHHMT* EC- 

KAioneHieMB set aBTOpH kbkb HHoc-TpairuM, xam. e pvccEie hm4k)xb 
npaBo na nepeBOAB (ex, 33). 

6) IlepeAtAKE E3B OAHOif AHTOpaXypHOH $0pMBl BB ApyTJH) 
(ct. 31).--HanpoTEBB, bb pjcckomb BaKOHOAaxeABcxBt npaMo nciaio- 
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hbhbi hsb ^tiicTBiii aBiopcKaro upaBa aaKoHBr, npaBKTo.in>oTBeii- 
hbih pacnopaiKeHiH, nocTaHOBneHia aaKOHO^aTejBiitixB ii oomecTBBH- 
hbixb codpaniii cb OTHOt^ranca <*K);i;a MaTOpianaMH, 
ptineHiji h plain, npoiicHeceinmH bb tiyoxhhhhxb codpan Ihxb. 
Cm. ctt. 87 ii 88. *Sa aiiTOpaMH iiydnHTiiLiXB p^net coxpa- 
HaeTca, o^naKo, iicKJioTHTenBHoe npaBO na ns^aiiie Kara ot^jib- 
hbixb pinen, tukt> ii ooophhkobb iixb. 

6. My SHKajiBHini npoHBBe r i;eHm, bb tom b bhcje^ h mv- 
HBiKaatBHHn MMnpoBH3aipH (ot. 1 ie. 2). Bb nacTHOCTn, aBTopy npa- 
Ha^nemm npaBO nepeaoiKeHiH My3i>majiBHLixB npoHSBB^eHit (t. ck. 
nepeBO^Bi) na ronoea, HncTpyMeriTH, opKecapB h na BCHKaro po,3;a 
MexaHHHecKin hotbi, irpe£Ha.3HaHeHHi>iH HcnonHeHiH nponSBe^e- 
Hin nocpe^GTBOMB rpaMMo<|>OHOBT,, $oHorpa$OBT>, niaHora h t. n. hh- 
oTpyMeHTOBH (ct. 42). CnisoBaTenMO, nepeji03KeHie Ha MexaHH- 
necKie hh cTpy mbhtbi cb Heno^BimHBiMH BaHHEaini, nanpiTM., Ha 
xnapMaHKH h t. ii., He TpedyeTB corjraciH aBTopa. 

b. XyftOiKecTBeKHBiH npoH3Be,a;eHiH: hchboiihcb, rpaBHpo- 
Bame h spyrie bh^bt rpa$mecKaro HCKjccTBa, Bannie h 30,a;aeGTBo 
(gt. 1 n. 3). Kb npanaMH aBTopa 3aKOHi> othochtb; 1) xyapHcecTBeHHBin 
BocnporaBe^eiriH TBopenift aBTopa BcfeMH cHocodaMH, othochhjh- 
mhch ra TOMy nee po^y hckjcctbcI. IIOaTOMy aBTopB He m^bth 
npaBa Ha BOcnpoH3Be^;eHie cbohxb xy^OjKecTBeH kbixb TBopeHiS iry- 
xeMB nepeBOji;a hxb hbb odjiacTH skhboiihch bb odnacTB BasHia h 
HaodopoTB (gt. 56 n. 1). 2) IIpoHSBe^eHiH, cos^aHHBiH aBTopoMB 
ho saKa3y (op., o^saKO, I. 4). 3) ITnaHH, nepTeacs h pn- 
C y H K H ' ftHH apXHTeKTypHBIXB CTpOeHIH, 6CJIH C^iJEaaa aBTOpOMB 
sanpeTHTejiBHas oroBopxa (ct. 57). Ilpn stomb 3aKOHB nocTanoB- 
motb, hto npo^aaca iiJiaHoBB, nepreiKef h pHCyHKOBB npe^ojia- 
raeTB npaso noKynaTene# npoH3B03;HTB coopyaceHk h nocTpoftKii 
(Ta sse GT.). 4) To TOB BTH'npOH3BefteHlH apXHTBKTypHarO HCKyr- 
CTBa, XOTH 3aKOHB djKBajCBHO TOBOpHTB 0 SORBSCTB'fe, T. e. 0 UpO- 
E3B03,CTBi BCHKHXB CTpOGHift (CT. 1 H. 3, cp. CT. 57). 

r. ^OTorpafHHecKis h ho^oShbih hmb nponsBe^emii 
(ct. 1 h. 4), ho^b ycHOBieMB 03HaneHiH Ha KcUk^omb 3K3eMnMpi 

$HpMH Hffl HMBHH, H MlfeCTa SKHTeJIBCTBa $OTOrpa$a HJIH 

H 3 saTeM $OTorpa$iH h ro,a;a BLinycKa bb gb%tb $OTorpa$mecKaro 
npOH3Be^BHis (gt. 60). 
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Hauif' »aKOHOAaTo.ir,cTBo octubmotb, o^iuko, otm Bini&auiiji 
BOenpOHBBC^OIlie aBTOpCItHXB UpOHBBO^OHiii IIVTOMB K HIT O Af a TO" 

rp a (f) obb. 

HI, Codepmtmie u oiptmuneHiH (temopcnmo npaea* 

1. Aemopy npunadjiejiomm ucKAwmmejibHoe npaeo ecrbMw 
eoBMomnuMii cnoeooaMU eocnpoimodiwib , onydA-moeneamb u 
paenpocmpaumnb eeoe npoiiseedeme {Gin. 2 ), 

Cm. Btmre IT. Bb TacTHocTH, iio^b adiMir bosaiohchhaih euoeo- 
oaMH paBYM^lOTCK Bet CnOCOOBI TexHUKH, <% HOM0IUBK) KOXOpMXB 
BG3MOKHO pacnporxpaHenie upoiiBBe^eiriii asTOpa. O^huko, 3aKoiri> 
ho roBopHTB o pacnpooTpaHeHin npoH3Be r n;eHijf aBTopa HyxeMB 
KHHOMaTorpa^a (cm. II, KOHepB). PaciipocTpaseHie cjti^yoTB hohh- 
MaTB H63aBHCHMO TaKSKO OTB EOJHHeCTBa 8K3eMIUrja:pOB^. AbTOPOj 
ITM& eTB TIpHBO BOCHpOH3BO£HTL, HVfolHKOBaTB H paenpOCTpaHSTB CBOO 

npoHSBe^eHie xom 6 lx bb o^homb aKseMiurapt. BnpoqeMB, HaniT. 

SaKOHB, BB HpOTHBOnOHOIKHOCTB rop .MBHOKOMY, HpflAJO He IipesyCATaT- 
pHBaeTB BTOro. 

2. Aemopy MOJicerm manatee a) nepedamb oeyu^ecmese- 
uie eeoeeo npaea dpymM% jmtflMh nymeMb usdamejibcnaeo do- 
eoeopa , 6) npodamb u e) scuiooieumb eeoe npaeo . 

a. IfeftaTejiB o6H3aHB HaaeHaxaxB npossBe^eHie bb Tpexjrfer- 
HiH epOKB (cpOKB, H6C0MH!&HH0, OTOHB r T,OjiriS) OH H paHBHie, *OCJIH 
TO BBI3BlBaeTCH OCOShMH (?) oSCTOHTeHBCTBaMH (ct. 68). Ohb o6h- 

3aHB He tojebeo coraacro ycaoBiHMB HairenaTaTB npoHBBe^eHie 

(c.T. 69), HO H npHHHTB o6kTBHBIH MipH KB 6T0 paCHpOCTpaHemiO 
(ct. 65), TipmeMB He raieTB iipasa, 6e3B conmeia asTopa (cat. 
BBiTue § 27 I. 2), nepeycTynHTB na^aine ^pyroMy aany (ct. 67). Cb 
CBO eS CTOpOHH a.BT0pB 06H3aHB He npHGTyaaTB kb hobomy H8®fiiK> 
#0 pacnpo^aacH ycTynjieHBaro npoH3Be#eHiH, He ftoafce, o^aaKo, hath 
jiiTb co tjhh BBixo^a npeaKH-aro H3^aHia, mh ctojibkhxb niiTHJtimJi, 
Ha CKoaBKO ycTyraeso upaso (ct. 71). RnpoaeMB, aBTOpB mteTB 
npaBO h paHBine h3$&tb cBoe npoH3Be,a;eHie, ecra Ohb ero nepepa- 
60TajiB BB HOBoe HpOHSBe^eHie {ct. 76) hih HBjaeTi, ero bb hoj> 
homb co6paHiH c-BOHXB coTHHemfi (ct. 72). Bb hoc^hcmb cayaai 
Bee ate—He paHie TpexB aixB. Cano co6oh> hohhtho, hto aBTopB 
MOaceTB BKfflycTHTB HOBoe HB^anie, ckjhhbb bb niofioe Bpena octhb- 
HEieCH 3K3eMHfflpH (CT. 71 H. 1). 3aK0HB Hpe^OCTaBJIHeTB, HEKOHOpB, 
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aBTopy npaBO npeKpaTim AorosopB no vb&j&iitojilhkimt> npHTHiiaMB, 
iioab ycaosieMB B03M4m,eHin HBAepaceKB ns^aTejiro no ira^aMiro (ct. 68 
n. 2). ^Tto KacaeTca casiofi sopn^itnocKon KonirrpyKHin, to sa.Koun paa- 
cMaTpHBaeT*L HB^aTeM, k a e % c y 6 b e k t a auTopcicaro n p a b a 
BT, OTHOineHiH TpBTBHX'L JIHUB H A^SO? OOMOrO aBTOpa, IIOOKOJILKy 
9to hj'/Kho am orpaK^eHiK npasa no ero H3^a.Taai>cKOMy ^orosopy. 
Cjr'fesoBaTejiLHO, npnsHaeTB m Ms^aTejreHn Bemnoe orpannaoHiroe 
trpaBO Ha neMaTephubnyfo Benin (ct. 66). SaKOHB, bb nacTHOCTH, 
npe [ a;ocTaBMeT f L H3AaTeJno npaso bhochtb HSMfeienis bb nponsBe^eHie 
asTopa bb t$xb enyHanxB, Korna aBTopn no Ao6pon cob^cth He 
MOTT. f)£I OTKasaTB BB 9TOMB lt'3£&T&JlW (CT. 70, Cp. 20). KaiiB Ha 
ne^oGxaTOKB 3aKOHa mo;kho yicasaTB Ha to, hto ohb ne npeaycMa- 
TpHBaeTT) asypnaaBHaro (raseTaaro) ns^aTejiBCKaro AoroBopa. 

6. 0 npo^a^ cir. I. 2. a. 0 npo^ami maHOBB n Hepxe^efi 
cm. II. 2. b. HanpoTHBB, npo^anea xyaoacecTBeHHHXB nponsBeAenit 
He npe^oJiaraeTT, OTHyiK^eniH npaBa Ha npoHane^eme (ct. 51, cp. 55). 

b. AsTopcKoe npaBO m. 6. BaatO/KeHO a-BTopoMB hjih ero HacjE^- 
HHKaMH npn ycjioBiH ocoSaronxn corjracinHa oTnyacAeirie asTopcKaro 
npaBa. HanpoTUBB, aBTopcKoe npaBO HS^aTeM m. 6. cboCJoaho 3a- 
aoj&eHO (ct. 10, cp., OAHaKO, ct. 67). 

3. Oapanuneuisi aemopcnaeo npaea doeojibno mhosohuc - 
jieuuu . 

Tasn, 1) A03BOMeTCii nojiB30Ba-Hie npoH3BOAeHiHMH a-BTopa bb 
AOM ainnen khbhh, am HHanaro ynoTpegjEenin (ct. 3, 62), yMipe-HHHn 
HHTHpoBanin h saHMCTBOBaHm, bb pfcsyaBTarfc eotopmxb nojiyaaeT- 
cn HOBoe caMOCTOHTejiBHoe npoH3BeAeHie, hjih cSopnoe connneHie 
(ctt. 39, 43, 56, 62). 2) ^03B0MeTCfl ny6MHHoe Hcnomenie Mysm- 
imbhhxb npoHSBeAenin, He npecjr&AyMHee ni^et HaaEHBH, bo 
B peMH HapOAHEJXB npa-3AHeCTBB H A^ finarOTBOpHTeJlLHOCTH (ct. 50). 
3) XyAoacHHEH ne hm$30tb npaBa AOCTyna kb npoAanmiMB hxih 
K apTHHaMB ■ am BocnpoHBBeAenin hxb KaKHMB-HHSo cboco6omb, 
nanpnM., nyxe.MB $.OTorpa$iH (ct. 53). Obeh ne hm%iotb Taioce 
HpaBa Ha nponsBeAeHiii, ■ npoAaHHBis bb xpaMH, Mysen n hhoto poAa 
o6in;ecTBeHHbiH ycTaHOBHenin,' eheb h na xi> ,npoH3BeAeHin, kotop'hh 
BHCT aBJEenni na yjiHHaXB n nnoniaAHXB (ctt. 54, 56) n Ha nyf»- 
JIMHOS BHCTaBKi (CT. 56 n. 5, 62 H. 2). 4 )KoMn 03 HTOpB 
orpaHMeHB t. h. npasoMB mn;eEii;it (ct. 42 n. 2). 5) ABXopeKoe 
npaso cpoHHO (cm. IT. 2). 6) IIpHwaAHoe hckyccxbo cbo6o/(ho oxb 
aBTopcnaro npaBa (ct. 56 n. 4). 
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IV. JSoanuKHOoenie f u npenpau^enie aemopcnmo npaea- 

1 . RepeoHa-HaMHUMi cnocoooMb aemopcnoe npaeo eos- 
uiwaemb nymeMb meopnecmea ( cp. cm . 41), a eb nmnomopuxb 
cjiyHasixb, ueoOxoduMu, ceepxb moeo, 3anpemumeMnu& odoeopnu. 

^anpeTHTejtMHs otobopkh TpedyioTcn % rb . nepoBoaOBt, raseT- 
hlixb ciaTeft, nydraraaro HcnojiHeHin MyatiKajiBHHX'B npoH3Be;n;e- 
Hii (ex. 48) k (J)OTorpa$iH (It. 2. * **) 2). 0 npOH3BO [ D;Hi>ix f E cnocooaxi. 
CM. III. 1. 2. 

2. AemopcKoe npaeo npe%pau{aemcsi ocodHMb cnocodoMb --- 
ucmmemeMb cpona eso dmucmein. Oou^uMb cponoMb npmnaem- 
cm 50 jimmb eo dun cMepmu aemopa ( cm . 11 u dp.)* 

Ecjih, o^HaEO, asxopB He pacKpT>m> CBoero nceB^OHHMa ran 
aHOHHMa, TO 50 JlljTB CTHTaiOTCH CO ^HH (CT. 17). Co BpeMGHH 

HOHBJremH BT> OB^TT* HOBpeMeHHEIXT> H c6opHLIX , L HS^aHlH aBTOptr HXB 
hm£k>tb npano bb Toneme 25 ji4tt (ct. 14) h 10 ^jih ocyiaecTB^e- 
msi npasa nepoBo^a co BpeMemi HB^amn no^jiEHHHKa, no-i'B ycnoBieMT 
HaneTaTaHia nepeBO^a aBTopoMB bb Tommie nepBHXB 5 no 
H3^,aHiH no^JiHHHEEa (ct. 5). ABTopcEoe npaeo Ha ^OTorpa^HTecKin 
npoHBBe^eHiH orpaHHnHBaexcH TaK/Ee 10 ro^aMH co BpeMBHH no- 
aBjema bb cb'Itb nponsBo^eHin. Pa3Bi tojtbko ^OTOrpacjmTeciriH 
npoHBBe^eHiH 6 eim H3,n,aH£i b% bh^Is cOophmkobb ran cepin chhm- 
kobt,, n]>eji;cTaBJiHioii3;HXB caMOCTOHTeaLHHii xy&oHsecTBeHH&iH, hcto- 
pmecKii mh HayaHBiir itHTepecB. Bb btomb CJiyxa'I 10-jrfeTHin 
cpoKB y b e ji h a he a e t ch 25 jtIte.— lIcancjreHie cpoKOBB npe,n;y- 

CMOTpliHO CTT. 16, 17 H' 18. ^ 

§ 28. AsTopcKoe npaeo Ha npoMbiinjieHHbi# H3o6pikTeHi$* 
(no 3aKOHy 20 Man 1906 r.) h npaeo Ha <&a6pHHHbie pH- 

cyHKH H MO^eJIH. 

1. Bevmoe npaeo nojib3oeauiji usodpmmeuieMb eo3HU%aemb 
cb MOMeuma eudami oxpanumejibuaso ceudmmejibcmea. Oduoeo 
meopnecmea 3dmcb ne docmamonuo. 

OxpaHHTeJIEHOe CBH^TeJIBCTBO (BB E.OTOPOMB OOOSHaHaCTCH 
^,eHB h nacT>) BH^aeTca no npomeniio HSodpiTaxeM, no^aimoMy bb 


*) Abtopt> sanjHmaeTcfl bt> nopa£K'B yrojioBHOM'b a rpaacaaHCKOM'fa 
(ct. 21—27). 

**) III e h ^ 0 p $ %, Hobo e afiTopCKoe HpaBo (IIpaBO 1911 r., 28,29). 
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MHHHCTepCTBO TOprOB.UI II IipoilBT 111,10HHOCTH. OHO I-BlieXB, O^HRKO, 
BKaTeHie BpeMeHHoe. Bcjeh, no iiiica^OBaHiB:, Cy^exB npri3HaH0 ua 
H3o6pfrraTeaeMT> npaso hr Hsotfp’fcTeme, to eny BBi^aexcH naTPHTt 
na H3o6piTeHie bb 3iUttny BpeneHnaro cBH^TeJBCTBa. 

2 . Upenpau^aemcn me npaeo na npoMumjienuoe moSpm- 
meuie no uemeneniu 15 jm>m% co bust eudanw nameuma , m. n. 
oho npedcmaejimmcst Ha cpon^h ne 5ojme 15 jmrm> (cm. 198 1Q 
Ycm. o npoM.). 

OftHaKO, irpaso Ha npoMBiiiLieBHoe HsoOpiTemo moskgtb npe- 
KpaxHTBCK no HCTexeHin 5 jii tb co jsp.K BHB,ara naTeufra, eCJIH 
H3o6p&TaTeji& He ocymecTBHTB bb TeneHie aToro BpeMeHH CBoero 
H3o6p4TOHiH. 0 spyraxB cnocoSaxB npeKpameHis.CM. ct. 198 29 Yct. 
o upon. 

3. H306pmmamejib Momeni'b ceododuo pamopsimambcsi 
ceouM'b npaeoM'b na modpmmeuie . 

Ohb MomeTB ero oxHy^axB Bp3Me3,HHO hh 6e3B03Me3x;H0 (ho- 
xapiajiBH&iM'L nops^KOMB ex. coo6in;eHieMX> o tomb MHHHCxepcTBy 
xoproBjiH h npoMHuiHeHHocxH), a TaKKe nepe^asaxt jthihb noJiB30-. 
Bame HsodpixemeMB, coxpaHHH sa co6oio canoe npaBO Ha Hero, h 
M 03K6TB xaKHCe saBiuiaTB (ex. 198 22 ). 

4. TIpaeo na padpmnue pucynm u Modejiu e'h oGufiM'b 
nodHuunemcH m%Mfh me ua%aMM% %a%% u npaeo ua npoMum- 
jienuust- usodpmmenix. 

Oho B'osHHKaexB nyxeMB sasBKH pncyHKa ran mosbjth bb 
OT flijli HpOMHHIJieHHOCTH MHHHCTepCXBa ToprOBM (CT. 201 YCX. 0 

npoM-) h BR^aHH saHBHxe^io CBH^ixejtBCTBa. Oho npeEpaiHaexca 
xaime, bb ‘ HacxHOCxn, HcxeneHieMB cpoKa otb o#Horo ro ^ecara 
jt&tb, Ha EaEOBOH cpoKB HpHSHaoTCH 3a Hsotfp'kraxejieMB hckjhohh-* 
xe^iBHoe npaBO nonBSOBania pscyHKOMB ran MO^ejiBio (ct. 207). 

5. Gyu(ecmeywm r b manme ocoousi npaea na moeapuue 
snanu u (-pupMy. 

Cx. 161 1 - 21 Ycx. o upon.—UpaBHjra o xoproBtixB BHaKaxB 26 
f|#eBp. 1.896 r. npo#. 1906- r. BjrHKaHHiee pascMOTptaie ^ansaro 
Bonpoca OTHOCHTCH KB TOprOBOHJ HpaBJ. 


/ 



HacTb III. 

06fl3aTejibCTBeHHoe npaBo. 


r/lOBU I. flOHHTie 06 l 06fl3aTeJIbCTBeHH0M1> npOBl H BHfibl 

o6fl3mejibCTB’b. 


§ 29. llocTpoeHie (KOHCTpyKubi) o6^3aTejii>cTBeHHaro 

xipasa. 


1 . Honnmie 06& o6naameJVbcmen» eoo6tu,e. 

1. OfimamejibcmeenHoe npaeo , n orrumnie a) om% eetqna- 
eo u 6) ceMeunaso npaea , ejiacmb (: npaeoMo%ie) jiui\a 

(i 0u3u%ec%aeo ujiu wpudmecnaso), npocmupctTOU^asies net om- 
dmJibuUM dmuc?neisi dpyaux% onped'thJiennux'h Jiuu ( p b. 

а. Cm. § 1. 1. b.— 9Ta BJiacxb gctb nocpeftcrBesHaa h otho- 

cHxejr&Haa, t. k. ona nysc^aeTOH CBoer o ocyiaecTBieBiH bo Baa- 

cth onpe^aeHHaro ftpyroro mi*a, aoMrasa, h He HCEJimaeT* 
BJtacTH ^pyrHxt mux. (§ 1. 1. r). IIooTOMy, bx, gammy ogaaaTeat- 
CTB6HH0t BSaCTH B03M03&H0 Hpe^BBEMTH HCEX> TOlBKO KX> OHpe&t- 
jreHHOMy anny—flOjuBHHay (§ 13. 1) h Boodle ee bq3mohcho ocy- 
meCTBMTB b% OTHOHreHiH mmb OHpe^^eHiaro Mna. 

б. O&mT&iBCTBeiiHoe apaso ecxB, rsuiM, bmot* ox- 

J^MCTBiilMH EJEH I&fCTBieMX> OHpejE$JieH0arO iTHUa, a 
He na^B BceS hxx, gobokyhhoctlio, ne sajp, .shhboctbk), KaEi> to 
BM ieTT. m£cto b% ceMeliHOMx> npasi.—OoasaTeaBCTBeHHyio Siam, 

M03EH0, H09T0MJ, BHpaSHTB BT> ^opMyafc if——_X SpH- 

HeM% if osiiaxaeTB rago, #—oxgtaHoe, HSBteHoe aMcxsIe onpe- 

n 
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ftiaeiiHaro Mga h sepra—npaBO mna na 9 to ^McTBie. Cb tohkh 
3pinia EOHCTpyKn,iH npaBa, Kara lopE^EiecKaro OTHoinems jmyh, 
ofisBaTeitLCTBeHHoe npaso bctb, KOHeino, OTHOinenie Meac^y xiORb - 
me, a ne Meacfty qeaoBtKOMi. h ctb i ©mb .npyroro anna. 
OTGK)^;a h o6H3aTea&GTB6HHoe npaso noscerB 6 htb Bepasceno bb 
cai3;yK)in;ei $opMya^: 

ji jr 

JI OBHaiaeTB cy6 r E,eKTa o6H3aTea&GTBeHHaro npaBa—Epe^HTopa, 
Jt 1 —flpyroro cydBeraa o 6 s 3 aTej[BCTBeHHaro npaBa — a; o a m h e k a, 
ft—3'feSGTBie ^ojiacHHEa bb OTHomeHin Kpe^HTopa h nepTa— 
BaacTB K-pe^ETopa Ha onpeji,taeHHoe nitcTBie ftorannKa. Kopone, 
oSjfsaTejfBCTBeHHoe npaeo bctb BsaeTB „HaflB to^bme no noBo&y 
Closet" (op. § 13. 1, cTp. 66). 

* 2 . Bk Hacmuocmu , odmamejibcmeeuuoe npaeo, no cpaem- 
niio c'h eetyHUM'K npaeoM'h, uMmem% a) ceou eusodmui u 6) 
ueeusodnusi cmopouu. 

а. 1) Kpe^HTOpB 3apas^e 3 h a e t b mho, KOTopoe eny o6s3aHO 
onpe^jreHHHMB ftiicTBieMB, Tor,a;a KaEB bb semaoMB npaB& Ta- 
ehmb‘ mu,om> mokotb 6htb bchkog jlhb.0 h noTony mjsp h©h 3- 
B^CTHoe 3apan£e. 2) 06a3aTej[BCTBeHHoe npaBO ?pe3BmaiH0 6 ora- 
to no cBoeny eoftepacamio, t. k. oho Hanpasseno Ha canes pa3H0- 
odpa3HHa .niftoTBia mb/b. DoaTony o6a3aTe.a:BCTBeHHoe npaBO 
ecTB o6itacT& OTHomemn, hoctohhho pa3BHBaK)ii$aHCH. - Bb neMB na- 
tf^ro^aeTcn pa3BHTie odmeoTBeHHocTn; oho coepsaeTi jcjo^efi 
BB npOTHBOHOJLOKHOCTB Beil^HOMy HpaBy, EOTOpoe HXB paST.eHHHHeT'B. 
Ben^noe npaBO, ra Tony ace, orpaHMeso bb cbohxb odBeETaxB, a 
oxpaHHTejrBHHs TeHseHUjiH o6m,eoTBeHHaro Hopa^Ka cEaB&iBaEOTCH 
sR'hm, bb ycTOHHHBBix'B, orrpe,aftjreHHi>iXB, tehhhhhxt, BEflaxB Bem,- 
hhxb npasB (§ 15). BemHoe npaso scer^a 6orfe ran Menhe cno- 
EOHHO. Bb npOTHBOHOJIOaiHOCTL BMJ, o6s3aT0JlLCTB0HHOe npaso na- 
XOftHTCH HOGTOHHHO BB HOCTynaTejELHOMB ^BHJlCeHlH BIiepe&B. 

б . O^aaEG, o6H3aTeifBGTBeH T Hoe upaso HM'feeTB h cboh sectMa 

sey^odHHH CTopoHH. 1) HcnQ.raeHie sMcTBis saBicHT'B otb 
^oaaciiEa. ftojratHHEs se mokbtb 6htb HpHEysc^aoMB kb hchojl- 
sseniio j^McTBis (71/905, 73/217). Ohb mo^otb hchojehhtb h hs 
HCHoaHHTB cBoero xoth HencHomeHie ^MctbIh e conpo- 

BOK^aeTca rjisl Hero He up iaTHHMH sopE^Mec khmh hoc. a; gtb i h mh 
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(80/118). CjtinoBaTejiBHO, o6a3aTej[BCTBeHHoe npaso, owommie, 
Bnorai 3aBHCsiB;ee otb ^pyroro jrai^a, ecTB, bb cyiniHocTH, odaaeTE 
ijOBipia, OKa3HsaeMaro o^hhmh ranaMiL, Kpe#HTopaMH, spyraMB 
^oMHHKaMB. 2) IIpaBo Kpe^HTOpa HaapaBjreao sa ^*&S- 
<j tb ia ToibKo ^oaacHHKa. TpeTBH nwm se otasaHH, noaTOMy, 
BHHTaTEca m> npaBOMB Kpe^HTopa, Kart, to Estiest m4cto bb ot- 
HomeHiH cydbBETa Bomnaro npasa. Ec jm, sairp., otu;o A—codcTBen- 
HHKB £OMa, TO BCHEOB TpeTBB JTHHp HpHHyaCftaeTCH B03BpaTHTB 9T0TB 

jsomb codcTBeHHHKy. Ecjth, HaiipoTHB'Bj HHEto A 3aKa3ajro cedi 
iuraTLe bb MarasHHi, e npnroTOBJieHBoe njiaTBe, t£mt> He Menie, 
dioo Hpo^aao aimy B f to A ne HMieTB npasa BepnyTB 9 to maTte 
OTt JE>, t. e. A HMieTB npaBO tojlbko Ha aiftcTBie MarasHHa. JIhijo A 

MOJKeTT, JtHfflB HCKaTb ydbETEH, npHHHHBHHHB BMy HBHCHOmBHieMB 
ycjLOBJieHHaro ^MctbIh. 

3 . B'b Hacmnoemu me, no cpaeueum c'b pumckum% oon- 
samejibcmeeuHUM^b npaeoM% eoepeMennoe odmameMcmeeunoe 
npaeo ujmerm mojibno meodnyw cmopony . 

PhMCEOB 0dH3aTBJrBCTB0 d&IJ[0 HBHOftBfmHBIMB, CTpOTO HHSH- 
BH^yaabHHMB, ^ocTaToiHO dnao saace HB3HaHHTejr£Haro H3MiseHla 
bt, odasaTBjiBCTsij Hanp., KaKoro-rffcdo H3MiHema bb cbmomb kM> 
ctbIh—h CTaparo odH3aTei£CTBa ynce He d&jto: Ha ero M&CTi bo3- 
HHEHJIO 0dS3aTB3BCTBO, COBBpmBHHO HOBOe, HHTiMB He CBHBaHHOB CT> 
npeacHHMT.. HanpoTEBB, cospeMBHHoe odH3aTejrBCTBo nopassno. 
Oho naace ^onycEaeTB, no odin.eMy npaBMy, 3aMftay oaHoro Kpe#H- 
Topa spyrsMB EpeprropoMB h, b% bhj$ Hcmmem#, ojoioro Roaffi- 
HHEa npyrHMT. de3i> Toro, htg6h odjmTejiBCTBo nepecTajro cys^e- 
CTBOBaTB, ^as'b MicTO npyrony, HOBOMy odasaTeitBCTBy. TaE. odp., 
coBpeMesHoe odamTe^BCTBo, dyflyra Menie HH^HBH^yajrBHHMB, Him. 
pHMCKOe, HBM6TCH B'B rpa3£#aHGK0MT> odopOT§ dOJiie HCH3H6HHHMT,* 
EpinKHMT, h noTOMy dojtie acearaTeatHHMs. 

H. Ilonumie o6z» o6 m.j amesibcmom m pyccnosm npaem. 

I . Bamu 3<monu ne dawm/b nonsmin 06 % o5mame&b- 
cmeennoMb npm%, no e% nwx% uMmomcn noemameMum, urn 
Komopux'b Momm eueecmu danuoe nousirnie. 

TaE %, B'B HaBlHXB SaEOHaX^ TOBOpHTCHj HTO BCHEO0 odnsa- 

Te^BCTBO, npaBMBHo cocTaBJieHHoe, najiaraeTB sa soroBapHsaK)* 
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mHXCJl o6s3aHHOCTB BrO HCHOJEHHT b (ct. 569), H HTO, BB CJiyiall HBH- 
cnoJiHenia oGasaTe^LCTBa, oho hpohsbo^hti. npaso TpeGoB axt 
otb ran;a o 6 a 3 aBntarocH y^oB^eTBopenia bo bcbmb tomb, hto ho- 
CTaHOBjreHO bb o6s3aTejrBCTB^ (ct. 570). 9to snaaHTB, hto jehho, 
HMifoiii;ee o6a3aTejr£CTBBHHyio B-aacTB, bb npast TpefioBaTB, npeacjie 
Bcero, HcnomeHia ^MctbIh otb csoero flOJWKHHKa. Hanxe 3 aK 0 H 0 £a- 
TeatcTBO npe^ycMaTpHBaeTB, .na^ko, npaBO ape^HTopa Tpe6oBaTB 
ce61i B03Harpa^eHia 3 a spe^B k y 6 HTKH, hph’jhhbhhhb hbhchoji- 
HeHieMB ^ificTBia no oOsaaTejiBCTBy (ct. 693), a Tame npeflycMa- 
TpsBaeTB h npaBo Tpe 6 oBaTt yn;oBjreTBOpeHiH 3 a bchkih yin;ep 6 B 
BB HMymeCTB^, H BpHBHHBHHHe KOMy-.ffH 6 o Bpe^B H y 6 KTTKH (CT. 
574). Ca^OBaTemio, naniB t. X 1 . 1 3naeTB o6asaTej[£CTBO bb 
CMHC jti npaBa ojjHoro JiHE^a (Kpe^nTopa) TpsOoBaTB otb jipyroro 
mn;a (jijojrjKHHKa) HcaoxKBHiH s^McrBiH, a bb cjiysate HeHonomeHis 
X^ScTBia Tpe6oBaxB B03Harpass,a;eHia; npaneaiB npaso Ha B03Ha- 
rpaac#eme mokbtb hm&tb ^bohiuS: hctobhhkb: HeHcaomeme o6a3a- 
TeJtLCTBa me boo6id,b bchkob jjpyroe npHEEHeme HMymecTBeHHaro 
BpB,a;a h y6HTKOB£. 

2 . B% coofcajif6Hi-w, 6% oSdiacmu mpuduHecnux^b nounmiu 
name 3aKonodamejibcmeo donyGKaem% cyiqecmeeuuyw oumony* 
Oho uenpaeuMuo CMmmueaemij o5mmnejibcmeo cb doeoeopoM'b 
( [cm nanpcnim. 669, 570, 574, 693 , 1631), %mo 3aM%%eHQ * % 
eenamoM'b (68/506). 

Ha chmomb ecb Rkxfa, #oroBop£ h oOasaTeifBCTBO Heo6xo^HMO 
cxporo pasjiHaaTB, t. k. odasaTejiBCTBo—nonaTie 6orfe rnnpoKoe, 
H&MB ftOTOBOpB. 06H3aTBJI£CTBO M03KBTB BOSHHKHyTB HB TOJEBKO H3B 
^OrOBOpOBB, HO H3B B p a B 0 H a p y IE 6 H i I H HiKOTOpHXB flpyTHXB 
ocHOBania (§ 32 ). CjL^oBaTBitBHO, ^oroBopB ecTB jthuib o^ho hsb 
OCHOBaHift B03HHKH0Besia o6B3aTeifBCTBB, a HB Ca"MOB 06 a 3 aTBJ[LCTB 0 . 
CMtnzeme o6a3aTe,H£CTBa cb #oroBopoMB #0 h3B'&ctho0 ctbhbbh 

OfipaB^HBaeTCH, BnpOXeMB, T^MB, HTO OfiasaTBitBCTBa B03HHKal0TB 
TJiaBHHMB o6pa30MT> H3B ftOTOBOpOBB. n03T0My, XOT5T H HBTOTH0, 
Ha3HBaiOTB HHor^a o 6 a 3 aTeJUbCTBeHHoe npaBo ^oroBopHHMB npasoMB. 
IIOHHTie o Aorosopt, KasB oCHOBasi^ o()H3aTe.3£CTBa, He nyK#o 3 ojir 
Hario, h HameMy 3aKOHO^aTejtBCTBy (cm. 568 ). 
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§ 30. AliHcTBie, KaKTb o6TbeKTi> npasa. 


I. Jlounmie o dn>ucmsin ez> npueib. 


1. HoHttmie o dmuemeiu 6T> npae% cjimdyem% cmpozo om~ 
jitmamb orm nouMmin dmucmem e% o5udeuuoM% CAoeoynompe- 
dAeniu. 

JMeTBie, KaKB ofeeKTi, npaBa (o6n3aTejrEGTBeHnog BjraeTH 
jiBn;a), ct, oxnog CTopoHH, yace oOnxemiaro homtIb o ^MgtbIh, ho- 
Tony hto He BCHEoe x&ftcTBie MoaceT-t cayacHTt npexMGTOMB npasa (cm. 
2), a gi> ,^pyroH s —in Hpe, t. k. nox^ nossTie xMctbIh bi> npaBfc no- 
xolxera h OeB^ftcTBie. HanpnM&pT,: mno A MoaceTT, o6asaTBca 
nepexT. aHD.OMi, B nero-ratfo se ajiaaTB. stomt, cayqai next- 
aaHie MD,a A, ero 6e3X^ftCTBie, h 6yxeTT> xMcTBieM^ bt> npa- 
b£. Otcioxh pasaraaiOTi, xMoTsie noaossHTeaBHoe h 0TpHB,aTeaBH0e 7 
noHHMaa noxB noca^xHHMB menao 6e3xMcTBie. 

2. He Moeym'h dumb off'henmoMb npaea CMbdyiouftH dmU~ 

cmeisi: a) od'henmueuo neeo3Moof€Hun, 6) 3cmpeufeunuJi npa~ 
eoM^b ( Hedo360AeHHUtt ), e) desupaecmeeunuA {npomuenusi doo- 
puM'b npaeaM'b) u s) despasAwmuA (He uumepeca 

dsn %pedumopa). 

a. XMCTBieMB Q6T>eKTHBHO HBBOSMOaCHHM'fc OyXBTl* TaKOe, ko- 
Topoe hhkto npn xaHraxx ycaoBisxi. M'fecTa h speMeHH se b% co~ 
CToaHin scno-oraTt., a Be to^lko— xosacanra. Bi> noea&xHeMB cay- 
nai HeB03M0acH0CTB HonoraeHis x^^CTBia (5yxeTB cyfeeKTHBHOt. 
E% 06'LeSTHBHO HeB03M0aEHHM r B xMCTBlHMfc CX&XyOTl, OTHOGTH, 
sanp., coBepineHHo leonpe^tieHHHs no CBoeMy 

coxepacaniio, mh coxepasaHie kotophxt, xoaBoaeno onpexitfHTB ho 

npOH3BOay CTOpOHH (HCHOaHHTB TO, HTO 3aX0HeTB). BnpO’ieMB, 

Heonpex'kaeHHoe xMctbIb cxAxyeT'B oTxnnaTB otl xMctbih onpe- 
X&mm&to, t. e. BHpaaseHHaro aaniB Heonpex'fcxeHHO (ct, 1539), 
a no coxepacaaiH) BHomfc onpex’&aeHnaro, Kn neB03MoacnRM r B me 
XMCTBUfMT, OTofixyTB H BO'S T& TBIS, HCHOXHeHie KOTOpHXl* BT> 
3EH3HH * (JaKTHHeCEH H6B03M03KHO, Hanp., XOCTHTB H,eHTpT> 30MM. 

Hams rpanixaiiGide saKOHH eocb6hho Tpe6yior'B onpexinennux^ 
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bb h'&otxb bo3mokhocxh Bceuiaaro a xonnaro HenoOTenia 
o6a3aTei[E,GTBa (gt. 570, cp. ct. 1536, 1539 n. 5) *). 

6 . AMcTBieMB, 3anpem;BHHHMB npaBOMB, me hbxosboxbh- 
hhmb dyjjexB BCsKoe ^Mctbib, coBBpraBHie KOTOparo npaBo 3a- 
irpemaeT'B, HB3asHCHM0 otb toto, o6bhbotbtb m oho coBepmeHie 
xaEOro A^fiCTBin ft'&HHiBMB HaKa3yeMHM% me ne Hana3yeMHMB. 
XIoaxoMy, ne 6vji;eTB sMctbIh bb npaB§, gcot ote;o A o6a3KexcH 
Eepe^i. otijomb B 3 a B03Harpa3s^eme ydnxB KaEoro-rado ^eaoB^Ka 
hot uo^apHTt po^oBoe HMyn^ecTso (cp, § 14. 1. 6), Hainan 3aK0HB 
iipaMO TpedyexB, eto6h oOHsaxeOTCXBa no ^oroBopy . 6 hot nenpo- 
THBHH 3aK0HaMB (CT. 571, 1528/2151) H ofiBEBOTOTB 06H3axeOTCTBO 
HHHTOJKHHMB, „6CJ[E H 06 y^HTej[LHaE npHHEHa KB 3aKTOieHiK) OHaro 
ecTB ^oOTBTHeHie ij^ot, 3aEonaME aanpeipenHoi, KaEB-xo, Kor,a,a £0- 
roBopx, (o6H3aTeaBCTBo) kjiohhtch 1) kb pacTopacesiio 3aK0HHaro 
cynpyasecTBa, 2) kb nojyromHOMy nepeyEp^Meiiiio hm^hIe bo h 36 ^- 
^asie maxesKa jpotobb, 3) kb MxoHMCTBemmMB H3BopoxaMB, 
4) kb npECBoemio naGXHOMy rany TaKOro HpaBa, Koxoparo oho no 
cocxosniio csoBMy hm6tb hb M05KBTB, 5) xo spejiy rocy,a;apcTBeHHOH 
Ka3HH“ (ct. 1529). PasyM'feBTCH, na yKa3aHHHB bb caMOMB 3aKon& 
c-aynaH cjij^gyexB cMOTpiTB, khkb na npHMipH (cm. TaraB ct. 2014 
h 1666). Oyny Hpe^ocTaBOTeTCH, noaxoMy, npaso npEJiaraxL ycxa- 
HOBOTHHRH CT. 1529 OCHOBHKS HaiaOT H BB ftpyrHXB C-ayiaHXB 
(67/70 E ftp.), HO OHB o6H3aHB Hps 3T0MB noftpodno yEa3aTB, BB 
HOMB HMB yCMaTpHBaerCE HpOTHB03aKOHHaa H'fcjIB (73^800). IIpH 
3T0MB, CyftB o6E3aHB BX officio 0TKa3aTL BB 3aiftHT4 npaBB, bhbo- 
Hhmhxb H3B o6H3aTBEBCTBa ? napyinaion^aro nydjiHHHKH EHTepecB 
(84^143 a ftp., 90/123). 06H3axeJiLCTBO, HanpaBEBHHOB na ftiECxsie,. 
3affpeni;eHH0B npasoMB, Konegno, hb^ectbhtbjibho. —■ ne^McTBH- 
xexBHO nacTOiBKO, HacKOJiBKO toto xpedyeTB HapyraeHHoe npaBo 
(02 / 87). Ho M03SBTB JTH, OftHaKO, TaKOB 06H3aTBJIBCTB0 BJLBHB 3a 
co6ok> Earn 6u xd hh 6h.ho HpaBa h odsmHHOCTH? Hanp., ecOT 


, *) ,0/McTBie ne Cyftext oCBeKTHBHO bo3M02khhmb h bb tBxb cay- 

nansb, Korfta npeftMeTt, na kotophH oho HanpaBHeHo, ne cymecxByerB huh 
B tsiiieiTB H3B rpascftancicaro oCopoxa, a paBHO h Tor^a, Korsa ohb He mo- 
merB csyjKHTb xot hBhh, pa^H KoxopoH cocxoaixocb BaKJHoaeaie ^oro- 
Bopa (86/35). 
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md;o A noayxnao myu^ecTBO ott> anna E 3a coBepiueme flMcxsia, 
npasoMi, 3airpeii3;eHHaro, to HMAexi, aa B npaso xpetfOBaTB Hasa^B 
OT^aBHoe HMyzn;ecTBo ? me o6paxno —HMi>eTT> an A npaBo y^epacaxH 
HoayxeHHoe HMymeexjso? Genax^ paspiaiaexi. naHimfi Bonpocx> bb 
TOMB GMHOaifc, HTO 06 £ CTOpOH&I B03BpaiD;aK)TCB B£ TO HpeaCBBe HO- 
aoacenie, bb KaivOMt oh£ Haxoji;HaHC£ ^o HcnoaneHia o6a3axpja>CTBa. 
OhB 0QH3HBaeT£, nOSTOMy, CTOpOHH B03BpaTHTb Ka5K3,Ot H3B HHXB 
npuHajpeacaBinee ef (70/982 h ftp.). He3aBneHMO otb axoro, bos- 
M03KH0 xa«e KCnaTB BOBHarpaK^eHia sa BpeftB h y6HTKH, npran- 
neHHHe ncnoaHemeMB saBpeifteHHaro upaBOMB o6H3aTeakCTBa 
(70/66, 885). O^mee npaBHao o B03Bpam,emH cxopoHB bb npencHee 
noaoacenie hb‘ npaM^HBexca, oftHaico, hb xi>xB eayxaaxB, 

KOr^a 0CTOpOHEJ ftMCTBOBaan HeftOdpOGOBfcCTHO H, BB HaGTHOCTH, 
npecxyuHo, noTOMy qxo bb 9tomb cayqai cyftB hbmc a 6u nocpeft- 
hhkomb CTOpOHt, HapyinaioiHHXB HpaBO. BrrponeMB, npa neftoOpo- 
COB^GTHOCTH OftHO& CTOpOHLI, npOTHBHaH CTOpOHa He MIHGHa HpaBa 
3aiBHin;aTi>cH h xpeOoBaxk HcnoaneHiH o6a3aTeaLCTBa, paasi xoaBKO 
He^OOpOCOBliCTHOCTb (np0THB03aK0HHaH BBrpaB£eHa BB GaMOMB 

o6a3aTejo>GTB^ san ea&ftyexB hbb ero eoftepmais (85/63 cp. 05/94). 
TaKOi ace BsraaftB npoBe^enT, h bb o6m;erepMaHCKOMT s yaoKemn: 
anno, HoayxHBinee yftOBaeTBopenie, ooHsano BOSBpaTHxt. noayxeBHoe, 
ecan oho qthmb Hapymnao 3aK0HB, ho oho hb o6a3aso B03BpaiD;aT£, 
ecaa anno, HHHHBiuee yftOBaeTBopeaie, eoBepnniao noftotfiioe ate Ha- 
pyraeme, pasBi yftOBaeXBOpeHie CBOftiuoeB kb ycxaHOBaeHiio o6&3a- 
xeaBCTBa; xpeSoBaxi, B03Bpaxa nepeftaHHaro bo HenoaHeirie ofiasa- 
xeaBCTBa nea^as (ex. 818o6in;erepM. yaoac.). Ka3aaoc& 6u, oftHaico, hto 
H ecnpaBea,aHBo ocxaBaim bb pyKaxB fto6poeoBtaHO& CTOponH hmt- 
mecxBO, noaygeHHoe otb cxoponja, ftMcTBOBaBineS upoTHB03aKOH- 
ho. T£mb ne Mesie, caiuyexB h sft-feci. hobtopht^ hto ftonycmB 
xaKOt B03BpaT£ cx» homodibio cy^a Heri,iaeeoo5pa3H:o bt> HHTepecaxx, 
AOCTOHHGTBa ^b cy^a. Bnpo’ieM:^, repMaecicoe Hpaso, npas^a bb 
o^homb qaGTHOMT, cayaa^, xpedyera, hto6h pa5oait 3 HoayqHBHiiS 
pacHaaxy sa ceot xpyaB saxypon bm^gto j^eaerx., nepe^aat aoay- 
aeHHoe, nocKoatKy oht, sthmx, odoraTHaca, &% Kacey noMoma saa 
Bi) ho^oShbib 6aaroTBopHTeai>HHH y^peatjiieHiji (§ 116 Vct. QpoM.). 

b. Be 3 HpaBCTBeHHMMx 6y^eTx, BcaKoe ^McTBie, upo- 
THBopfegainHe HpaBCTBenHOCTH (gt. 2151, 67/411, 78/11, 82/150), 
^oSpHMB HpaBaMx* nan, no BHpa>&eK in> sarnero 3aEOHa, — 



„6itaroqKHiK) n o6m;eeTBeHHOMy' nopa^Ky" (ct. 1528). Bnpo- 
hbmx,, Ha He seerjxa aerKO ycxaHOBHTB 6e3HpaBcxBeHHoexB 

^MctbIh. Ea3ajioeB 6u, ngoiae Bcero npn stomt, pyKOBO^cxBOBaxBCH 
pacnpocTpaHenHHMH Hapo#HHMH B3rjrs^aMH. O^naKo, bx, stomx, cjcy- 
Hai cyjfb MOKBTB HBHTBCH BaiHHTHHKOMB H 6e3HpaBCTBeHBHXX> BSIMfl- 
SOBx,, pa3B ohh otfmeHapoftHH. Oy^y npHxosHTca, noaxoMy, pyKO- 
BO^OTBOBaTBCH COOtfpaSCeHlHMH 0 HpaBCXBeHHOCXH tfOJFfee BHCOKHMH, 
pa3#%ISeMHMH JtyiHIHMH HpeaexaBHXejrHMH HapO^HOH HaCCBE. OTCiO^a 
Hamt ceaaxx, npaBHJiBHO 0TEa3HBaexT,, Haap., bx, 3amHxi hckobx, 
nocpe^HEKOBB (cBaxx,) nps 3aoK)H6Hin 6pa*iHHXB ^oroBopoBB (67/70, 
98/82), xoxa bx, ofimecxsi h uphhhto BOBHarpaacftaxE, xaKHXB no- 
cpejiiHHKOB'B. Bee CKa3aHHoe bhiho (ho^b 6jkboh) 6) o HejxonycxH- 
mocxh sificxBiS HpoTHBonpaBHHXE, KaKx, o6EeKxa npaBa, npsrjio- 
JKHMO H KX> ftMexsiaMB 6e3HpaBGXBeHHHMB. IIOBTOMy H 3n/fcCB ort- 
XCyexx. Ho^nepEHyTL, hto „totx,, kxo npn cbo eu% hgk£ easex, %qji~ 
aceHB o6jthhhxb ce6a be 6e3HpaBGXB6HHooxH, xmx, hto eMy caMtii 
HCKB CBO0 UpHXOtfBTCH 060 GH 0 BHBaXB CBOefi H£e 6e3HpaBCTB0HHOCXBIO 5 
tote He MOBcexx, npe^x>HBjiHTB HCKa“ (Eojiepx>, exp. 99). 

r. picTBieM^. 6e3pa3«XHXHHM:x, fiy^exx. mihb xaKoe, 
KOTopoe 1) He HM^exxj cepi.e3Haro EHxepeca flora Kpeflsxopa, 
h npHTOMH 2) He Mferx, 3Toro HHTepeca be xofi o6aacTn 2KK3hh, 
Koxopaa oHpejxi^HexeH rpaarflaHCKHME npaBonops^KOMx,. IIoaxoMy 
sc© to, hto aeacxixB 3a npe^aaMH flaHHaro npasonopaflEa, ne cra- 
xaexcH jxMcxBieMx, bx, npaBi, xoxa 6u oho h 6jmo He jranxeno flan 
HHu;a cepBe3Haro HHxepeca. TaKx,, nanp., nporyasH, nocimeme mj- 
3eesE, peiHrioSHHH BipoBaHia h x. su, HecMOTpa na bgio hxe cepx- 
esnocTB ran;a, oneBHflHo, caMH no ce6i- aensaxE 3a npeflfcaaMH 
rpaisflancKaro npaBonopnflKa. Co B3rMflOME na fl&IcxBie, KaKx, 
sa oOeokte npaig, HMtromee bx, oSaacx’H rpaacflaHCEaro npaBono- 
pnflEa -mat cepi,e3HU0 HHxepecE, a He tojibko HMyncecxBeHHHft, 
flaaeno hq sci corjiacHH. Orhh xpedyxoTx, pa ^ifiexBia, *xto6h caMB 
Kpe^Kxopx, nojtyaaxx, oxx, ero HcnoiHenia KaKyio-HH^y^i, HMynj;e- 
CTBeHHyio BHi'OHiy. Jpyrie soBOHECTsyiOTca x§mh, htoobi Kpe^Hxopx 
HOnyHajis ary BHro^y, no Epalnet Mipi, xpexBHxx, mixe. 9to 
HffaraxB, hto ee^H, nanp., xpexts aHn,a HOHynaiOTX, y,jxoBO.xBGXBie 
oxh KaTastH sa aoflKi, onxraHHBaeMaro jxpyrHMx, mu omx>, to sto 
y^OBOJiBCTBie Sy^exH sMcTsieMx,, hm^xoxhhmx, HMynxecTBensyio u^n- 
HoexB. Bx, 9T0MX, cjrynai nosHTie odx, HMynxecTBessot BHroat pac- 
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map-nexcn %o noHSTia HMymecTBeHHon i^hhocth s&ficTBin TpeTB- 
hx^ mhb. Cfe yKasaHHHM^ B0S3p&HieMT> Ha n%fcTBie n% rtpasi, 
Earn HM^iomee jihhib HMymecTBeHHHn HHTepec^ (^hhoctb) 
Epe^HTopa, H©Jib3H Bnorafe corjiacHTBca. TpaiKji,aHCKit npaBonopH- 
£OKB oxparaeTB to tojtbko HMyn^ecTBa, ho h BOo£>in;e EHTepecnr 

JtlOftet *). 


H. Mud'bi dtbucmeiUf nan © o6&emna npaea. 

I . Ilpeoicde eeeQO pasMmmomh eudu dfhucmeiU e% npae% 
e% saeuouMoemu om'b a) d%JiUMocmu u 6) onpebihMHHocmn 
dihucmeui, man^h %a%% smu ceoucmea dmucmem ue 6espasjm%HU 
djisi spaofcdaucnaso npaea. 

а. ffizjiUMUM'b dfoucmeieMV, Ha3ueaemc& manoe , nomopoe 

Moofcem^o dumb ucnojiueno no Hacm&M% 6e3% u3M%ueuist ceou¬ 
cmea u yMeubiueum i^munocmu eceso odmamejibcmea. Bc4 
OCTaJIBHBIH ftMCTBLS 6jJJ % JT r h He^&JIHMH. He^JIHMOCTb ^tteTBia na- 
CTynaeTH 1) bh cuy ne^&jiHMOCTH caMOft Beiri;H, Ha KQTopyio 
HanpaBJieHO &McTBie. HanpsM&pB, HejiB3H nepe&aTB no nac^HMB 
npoftannyK) $a6pnKy 6e &b EMinema: CBOfic r rBa h yMenMnema en 
H^HHOOTH (CT. 1896), EJIE H©p©#aTB HO HaCTHMT> SSHByiD JIOUlaftB 
(§ 14. 2 b). 2) Jajxfce, bb CEjiy He^asMOCTH cawaro afcH> 

OTBin, t. e. HeB03HOXH0CTH Boo6iu;e HcnoxHeniH ero no hbcthmx. 
Hanp., npH sanasi nopTHoS, coBepmEBinli nacTB paOo™, se ohh- 
TaeTCH BHHOJTHHBinHMH B3HT0t EM'B paOOTH (CT. 2217). HaKOHeH. , B ? 
b'b cnay corjiameHin j$tCTBie, cano no ce6§ i&xhmo©, npn- 
3HaeTCH Hanp., HeJIL3H ftOCTaBHTB yCJTOBJieHHOe eoxh- 

hgctbo x.r!5a no nacTHMB, ec;m 6u &a ycxoB^ena #ocTaBKa cpagy 
Beero Eo^snecTBa xa&(5a (ep. ex. 1580). OSHKEOBenno OTpnHa- 

T6XBHHH ftitCTBlS OTHOOHTB KB HeftiJIHMHMB ^MCTBlEMB (CHOpHO).- 

0 ropHOTnecKOMB SHaneHin nitcTBis cm. BHine 

(§ 31 II 1). 

б . BnoMm onpedmjiennuM'h d&UcmeieM% dydeim manoe, 
%omopoe sapaum monno usemmno, nam npedmm% o§ma~ 


*) Cm. § 10 2 6 (npHM.)* G, B’fejisHKHH'B, 0 BoaMfememM Mop&o>aa- 
ro (HeHMyiQecTBeHHaro) yn^epda. JXoKna^b (cm. If p a b o, 1910 52). 
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m&ibcima. Ecm me TaKOif h3b£cthocth 3apaff4e h^tt,, to .aaHHoe 
jjMcTBie He Oy^era BHO-mfe onpe,a;&jieHKBiM r B. Tara, 1) ecra rM- 
CTsie sanpaBaeno na nepe^any 3aMinHMHXT> Bem,el (§ 14 2 e) r 
to Kanin menne seimi 6y^yTT> nepeftaHH —sto beihchhtch cb 
MOMeHTa BLifl&jieHlH 3thxt> semei, bh h^jihxb HcnojiHemn o6n- 
3aTejELCTBa. 2) PaBHHMT, o6pa30MT>, npe^MeTOM^ o6n3aTejiBCTBa mo- 
nceTT. 6bitb oji;ho h4ckqjibkext> ycjioBjieHHBixB gMcTBifi no bbi- 
6opy gOJisKHHKa iih Kpen.HTOpa.— Bt, nepBOMB cjiyna^ o6n3aTejii>CTBO 
ct, j^McTBieM^, HanpaBJieHHMMT* na 3aM^HHMys) Benp>, Ha3&iBaeTCH 
renepHieCKEMT., BO BT0pQMT>—r0()H3aTeJIBCTB0, BT> KOeMT, MOiKeTB 
HCHOJIHeHO OtfHO E3T, yCJlOB^eHHMXB AMcTBli:, Ha3BIBaeTCH a-UBTep- 
HaTEBHBIMT,. 0 lOpE^EHeCEOMT, 3HaBCHiH tFxb H JipyTEXT, 06s3a- 
TejILCTBB CM. BHjQie (§ 31 IT 2 E 3). 

2 . Gpedu dmucmem, UMfowWjUX'h ocoSoe maneme djisi o6$i - 
samsjibememuaeo npam i pa,3Jiu%aK>m% dcume , dmucmem nanpae- 
jieuuuM a) ua denbsu, o) npoi\emnu , e) unmepec u 3 ) wmpatfn. 

a. ILaaTearB sener % jihmb h mototb 6htb nora- 

jh a e m b bc4mb ^eHencHHMH 3ffaKaME, npu3HaHHHME bb rocyjjap- 
CTB& 3aK0HHUMB MaTeHEHHMT, cpOflCTBOMT,. BapOTOMB, KpeftHTOp'b 
He o6n3aHB npsHHMaTB HoraineniH ftojira no HacTHMH. Hckjik)- 
neHle oftfcjiaiio %jlr BeKceieft (ct. 47 ycT. sen.) s, iio pfcmeHiio 
cy^BE, ^ojrrosB otb4thekobb ? He em&K)hihxt> najiETHLix'B 

cpe^cTB'B (ct. 136 ycT. Fp. CyA-, ct. 91 npOE3B. cyft. ftlwi. 3CM. san.). 

6. ITo^t* nponGHTaMB nomMaeTCH maTa 3a noJiB30BaHie 
nyjKHMB KanHTajiOMB, BEracjieHHan m> t&xt, me eAEHHijax'B, bt> na- 
khxt> e nansTajiT.: ctoibko-to e^EHEipB co cTa etfEHEUT, KaiiHTajia. 

Ho^B KanHTaJIOMB 06 BTKH 0 BeHH 0 paSyM'kiOTCH ^,0HBrEj HO KanHTaJIOMT* 
Momei'b 6htb namme e naB^CTHoe komhoctbo nyasEXT, 3 aMl, he mbixt* 
Ben^e0. UponenTHHE o6n3aTe»CTBa Hpe^cTaBxnfOTB bt> rpa^an- 
ckom'b npasi ocoShh HHTepecT, ct, t. 3p. pocTOBnxHHecTBa (cm. bh- 
me § 31 II 3). DpOpeHTH OTHOCHTCE KT> HJTOftaM^ (§ 14. 2 sc). 

b. Uo^b EHTepecoii, KaKT> oco6hmt, npejpieTOMH oOnsa- 
TejiBCTBeraaro npaBa, pa3yM^K)TT. pa3HEay b% HMymccTBeHHOMT, no- 
jio^BHiE Toro hjie apyroro mu,% npoHdne^inyH) BcrtftCTBie Kanoro- 
jte6o (|)aKTa. Eopone, 9 to bctb yiacp6T, # 3a KOTopmS bt> hsb4ct- 
hhxt, cjrynaaxT, odnaano otb^thtb KaKoe-jisdo spyroe jieh;o. Tanan 
OTB^TCTBeHHOCTB, — B03MimeHie ymep6a sacTynaeTT, ejie no 
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BHH& EaEoro-^Edo ran;a, mh h 3a npocTofi cayman (§ 10), mh be 
CH ay ocofiaro o tome coraameHia, nanp., npn ,iroroBopaxE CTpaxo- 
BaHia: h nopy?HTeai>CTBa. ym;ep6B MoaceTE coctoate be bpamome 
yM6H£ineB:iH HMynjecTBa,—3 to t. h. npaMoS: ynjepdE ,—mh ace be 
asineHiH ^oxosobe h npyrnxE betto^e, KOTopue mote nojiyAHTE no- 
TepnftBinm, ecra 6u He HacTynME Bpe^aiHiiH $aKTE. Bto—t, h. 
KOcseHHHt ynsepOE. 

r. IIlTpa$ 0 ME HaBMBaeTcs TaKoe HMymiecTBesHoe B3HCKa- 
Hie, BE KOTOpOME OftHO JIHnp ynaaHHBaeTT> HSB&CTHOe KOJIHAOCTBO 
ri;eBerE mh spyrsxE icaraxE-raSo n^HHOCTet be nojinsy noTepnfe- 
maro, He3aBHCHM0 orb B03M&m,eHis yin,ep6a. Tan. o6p., mTpa$E ecTE 
He ToaEKO yMeHEraesie rnymecTBa BHHOBHaro jran;a ; bo h ofiora- 
njesie asn;a HOTepn^Bnxaro. TairaME mTpaf ome be pyccKOME npasi 
HBaAeTca, nanp., seycTOSRa. 

§ 31- Bnn,t>i o6^3aTejii>cprBeHHbixi> npafrb. 

1 . Uonsimie o eudaxo o6H3amefi / bcmeenwt>ix& npaez (o6n- 
3am,eji'bcnie&). 

% 

1 . Odsmamejibmiemwbbsi npaea man^ ome, natc'b u eeiauusi 
npaea (§ 15), pasd%A.smmtsi ua eudu . 

O^aaKG, pa3ftiaeaie na bhsei BEinieyEasaHHEiXE npaBE hokoht- 
ca Ha pa3aHAHEix£ ocHOBaniAXE. Be BemnoME npasi ocHOBanieME 
^aenia Ha bhji;ee cjiyscHTE HeoftnnaKOBHi ofiEeME npoABxe- 
nia seiaHOH BaacTH. Be o6A3aTeji£CTBeHHOME npas^ o6eome npoa- 
BaeHia o6a3aTeaECTBeHHOt Baacm hoath o^hhe h tote ace. Ocao- 
BaHie ^leHLa o6a3aTeaECTB6HHEix% npaBE Ha bh^ei aeavHTE, bo- 
STOMy, be o6aacTH pa3JtHHHHXE cayaatHHXE o 6 e t o a- 
tojiectbe, BaiaEOipHXE aa o6H3aTeaECTBeHHoe npaBO be K-aKOME- 
as6o OTHOineHis, He6e3pa3JtHAH0ME gaa rpase/i,aHeKaro oSopoTa. Bc^ 
3 th ofioTOATeaBCTBa MoacHO pa3,a;4aHTB Ha Tpn rpymra, h bc£ shot 
o6a3aTeaECTBeHHETXE npaBE pacna^yTca Tame Ha Tps rpymiH, 
nepsaa—o6H3aTeaECTB©HHEiir npasa, pa3amaH>ni;meH: no oOEesTy, 
BTopaH—no cy^EeETy h TpeTEH—no co,a;epacaHifo ofi-jmTOJiBCTBeH- 
Haro npasa. 

2 . CjmSyem/b erne saM^mumb, *mo eudu odsmameMcmeeu- 
nux'b npae% dm npamnoemu, uamemomb npocmo eudaMU 

odmamejibtme'b* 
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TaKoe 6ojiie KpaTKoe HasBame o6H3aTejiBCTBeHHaro npaea 
ofeaTOJIBCTBOMB Q()MCHBeTCH T&MB, 4T0 9T0 HOCJI^Hee cjiobo 060- 

1 

3Hanaera He tojibko o6a3aHHOCTB ^ojisKHHKa, ho h npaBO Epe^aTopa 
TpefioeaTB oto AOJCKHSKa HcnojiHema ero oShsshhocth. 

H\ Budoi o6M3ameJibcmoeHHbtw& npaoz no ofi&enmt/. 

Oco 6 bIMH 06H3aTeJIBCTBaMH, 0% TO'IKH 3piHiH O^HOKTa, 6y- 
syTH: 1. o6H3aTejiBCTBa 2. reHepmecKiH, hjih po^OBtui, 

BT> gaCTHOCTH, ftOHeJKHbBI H 3. ajrBT©pHaTHBHBOI. 

1 . HedmjiUMWMfy odsmamejibcmeoM'b dydem% ma%oe, %o- 
mopoM^b dmucmeie, nawh npcdMem/b oSsimmejibtmm , uedtzjiuMo 
{cm. 30. II. 1. a). 

K)pH#H<iecKoe SHa^enie hbjlh mhx'b o6a3aTejrBCTB r b o6sapy- 

SCHBaeTCH BT> CJrijOJIOIHeMB. Bo-HepBMSB, BB H©B03MQ2KHOCT11 HCHOJ1- 
H 6 HiH He^HHMarO 06H3aT6JII>CTBa HO HaCTaMB KaEB OffHHMB ^OJIffiHM* 
KQMB, TaKB paBHO H HkCKOJrBKHMH. Bb HOCJrfi^HeMT. CJTyHafc BC'B 
SOMHHKH 06H3aHH TaKJ&B BHHOJIHHTE OfeaTejIBCTBO BM&CTfc H T&- 
JIHKOMB, a H© EaaCAHt CBOH) HaCTB. BnpOHeMB, HeodxOJI,HMO no#- 
H©pKHyTB, HTO BJiaCTB KpGftETQpa npOHBJiaeTCH 3J$>Ch BB TaKOMB 
BHa,i TOJIBKO HOTQMy, HTO gfcfiCTBie He^JIHMO (cp. III 2). Bo-bto- 
pBTXB, BB Heo6xO£HMQCTH BEIinXraeHiH HG^MMarO 06H3aT©JlBCTBa 
nepOftB BC&MH Kpe^ELTOpaMH, eCJIH HXB HMteTCH H&CK 0 JIBK 0 BB Ea- 
KOMB-JIH 60 06a3aTejn>GTB&. 

2. PodoeuM% ujiu seuepuHC ckumk o5^3amcjibcmeoj\vh na- 
3ueaemcH manoe , &b %omopoM f b dmucmeie, nan'h npedMem'b 
odstsamejibcmea, nanpaemno ua nepedmy eeuepu%ecnux r b , 3a- 
MffiHUMUX'h eeu^eu (§ 14. 2. a). 

JEDpH£H^eeKo© BHa^eHie reHepaaecKHXB, mh poftOBHXB o(5a3a- 
T6JIBCTBB CBO^HTCH Wb CXi3,yK)IIi;eMy. Bo-nepBBIXB, KB 6orfe CTpO' 
rot OTBiTCTBeHHOOTH ftOJISKHHKa, H&eHffO, KB OTB'feTCTBOHHOCTH H 3a 
cjiyaatayH) rnde^B 3aMtoHM^H Benia, t. e. ^po^B noraOHyTB h© 
mo3e©tb w . Bo-BTopHXB, kb npiodptoemH) npaBa co6cTReHHocTH no 
reHepOTecKHMB o5H3aT6JiRCTBaMB nyTeMB BH3,4jieHiH saMiHHMHXB 
seiHief H3B o6ni;eS Maccw, Hanp., nyTeMB BKfsfcreHm npo,a;aHHaro 
EOJiHHecTBa 3©pna H3B o6meI Maccu xJi46a. HaniB cenaiB h^ott, 
en^e flajiBm© h Tpe6yer& nepe^ang bh^JIOhhbix'b BemeS (80/94 h 
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288, cm. § 17 II 1. b 4). reHepHTOCKia, ran po,a;oBHjr ofasaTejiB- 
CTBa npoTHBonojiaraiOTCB: BHftOBLrM'B, bt, Eoxop ux% ftMoTsie. Ha~ 
rrpaBJieHO na nepe^any npe^MeTa, onpe^ijieHHaro HH^HBH^yaJiBHMMH 
HpHBHaKdMH. 

Earn oco6u& eud^b podoeuocrb odaacmeMcm&b, deneotcme 
offs&ameMcmeo nanpaemno na nepedamj oco6ux r b acrntmu - 
Mux^b eevieu — deuea%. 

lOpB^HnecRoe 3nageHie aeHesKHBrxT, oCssaTOJiBCTBx, npesMy- 
iu,ecTBe}iHO cKasMBaeTca bb t^xb c-aygaHXB, Kor^a ohh conpoBO- 
^aiOTca ocoSbimx. corjiainemeMB 0 npoijeHTaxB—fteseiRHHH n po¬ 
ll, e h thus o6a3aTejiLCTBa (saeMT,). Corjiainem© 0 npoijeH- 
xax'B Heo6xoAHMO y sack bcji^ctbIg toto, hto ycaoBi© o npoijeH- 

TaXT, H© COCTaBJIH©TT> O 0 HKHOB©HHOt npMHajpeKHOCTH 3 a 0 Ma 

(§ 6. II. 1; 77^6, 140^281)*). IGpH^HxecEoe 3HaneHie ^©HeaeHLfXB 
nponieHTHLixT, ofwrsaTejiBCTBTb oGHapys&HBaeTCH, bt> He^McTEH- 

TeiBHOCTH safiMa nps pocTOBmHxecTB'L Bnpo'ieM'L, no HanieMy 
npaey, bt, cjiy^ai pocTOBin;H'iecTBa, 3aeMnoe o6n3aT©jiLCTBo ocTaeT- 
CH ftMCTBHTejlBHHM’fc, H H©3&KCTB0T©JIBHO JIHffiB yCJIOBi© 0 HpOH^H- 
TaxT>. HanpoTHBT-, repMaHCKoe npaBO nopamaeTB He^McTBHTejtB- 
hoctlk) n caMoe 3a©MHoe o6s3aTejiBCTBO. JEhuo, nojiynminee ^enB- 
ra bb saeM-L, He o6H3aH0 5 noBTOMy, sepsyTB hxb 3 aaM 03 aB 3 y. TaK. 
o6p., repnaHCKoe iipaso piinHTejiBHte cxpeMHTCH ynkHTOxcHTB po- 
CTOBmHnecTBO, niMB 9 to ^^JiaeTX naxn© pyccKO© npaBO (o po- 
CTOBmHHeCTBi cm. saeMT,). 

3. A./ibmepnammnu,wh nmumemosi mame odmamejibcmeo, 
6% mmopoM'b dojimnu%% oQsman'b ucnojiuumb odm u&b n%- 
cnojibKuxx ycjioejiennux'h dmumneiu no euffopy ceoeMy ujiu 
% pedumopa ? ecjiu npaeo euoopa 6 um npodocmaejieuo npedu- 
mopy. 

St HamHXT> rpaaaancKHXT, saKOHaxx, Hfcra npnMHxx, nocTa- 
HOBaenig, peryjrHpyion^HXTj axBTepHaTHBHbm 0&i3aT©JiBCTBa. Oft&aRO, 
y5K© BT> CEUry H3BiCTH0t CT. 1530 x. X >i. 1, HeodxoAMO 30 nycTHTB 
cyniecTBOBanie bt> sameM'E npaB-fe axBTepa^THBflKXB odnsaTeaBGTB'B. 
B% nacTH.ocTB, npaso BHfiopa Sy^ere., koh©hhq 5 npHBa&sejKaTB tomj. 


*) CeaaT'L roBOpstTB, hto yeaoBle o npoaesTaxH He coeTaBaae j ri> c y_ 
aaecTBesHo Pi npHHa^jremHoexH safiwa (§ 6. I. 2). 
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anpy, KOTopoMy oho npe,a;ocTaB.!reBO corjiain©HieMB ctopohb. Ec-he 
me npaso BHfiopa se npe^ycMOTptoo bb ^orosopi, to 06 a 3 aTe.iL" 
ctbo, no MsiHiio o#hexb (IlaxMaHa h OpinaHCEaro), He^McTBE- 
tojilho, no MHiBis) me npyrHXB (MeaepB), npaso BLifiopa npnHaft- 
aeacHTB bo bcheomb cjiyqate gojisKHHKy. IIocji^Hee MH&Hie, 6 ojiie 
npaBMBHoe, ocnoBLiBaeTcs Ha ct. 1589, hjekt^ hhtgmb, cooacHO 
EOTopoMy „bb GJtyaa^ paBHaro cb o£>&exb ctopohb ne^oyMtain, 
OMa ero (ftorosopa) H 3 Bacffa©Tca 6oji£© bb nojitsy Toro, kto 06 a- 
sajrcn hto-jie6o OTftaTB me eciiojihetb, no tomj ysaaceniK), htg otb 
npoTEBHoI eMy CToposu 3aBEcijio onpe^fflTE. npe^MOTB o6a3aT©j[B- 
CTsa cb 6 ojn>nieH) TOHHOCTifo". — KaEB tojibko BHdopB #McTBia co- 
CToaaca, HaoTynaeTB yace Hei^M^iaeiocTB o 6 a 3 aTeaBCTBa. 
Oho npiofip^TaeTB tohhoctb h sojekho 6htb BBrnojiHeHO bb TaEOMB 
be jjj&, t. k. „^;oroBopH ftorasH 6lttb BCHOMaeMLr no tothomj 
ohhxb pa3yMy, h© ynaacan hooohhhxb otfcToaTeaBCTBB e h© B3E- 
pas he Ha EaEnxB oco6b h (ct. 1586).— A.o>T©pHaTHBHoe o 6 a 3 aTejiB- 
CTBO M03E6TB HpeBpaTHTBCH BB HpOCTO© o6a3aT©JIBCTB0, BB 
caynai h©bo3mokhocth BBmomema bc&xb ycjiOBaeHHBiXB ftMcTBii, 
aa HCOioneHieMB EaKoro-rafio ojporo. , Btoh o 6 pain;aeMOCTBH) ajiB- 
TepHaTEBHO© 0dn3aTeJIBCTB0 P'fiSKO OTJlHBa©TCn OTB fiaKJJIBTa- 
THBHaro. Bb noojii^seMB hm&©tch Tara© h£ceojibeo jcaoBJieH- 
hhxb ^ScTBit, no h©bqbmo3khoctb BHnoffl©Hia rjiaBnaro jjMCTBin 
BateneTB 3 a co6oh> csofioiy otb scnomeHin h bc^xb ftpyrsxB a^t- 
CTBif, ycjEOBJieHHHXB B3aM^HB rjiasaaro. TaKB, Hanp., ecan Hacai- 
3 ,oji;aTejii> o6n3ajiB Hacji^Hska $aKyji&TaTHBHo nepe,a;aTB KOMy-jm 6 o 
aomaa;B has ymaxaTB ubIjcth py&reH, to, BcaiftcTBie cajTat- 
Hon rs 6 ©jm aomaftH, Hacrf^HHEB h© odaaaHB BM^aTt HasHaTOHHO- 
My jihuj ^Bicra pyfijies.. HanpoTHBB, nps aaBTepHaTHBHOMB o(5a- 
3aT6JtBCTB^ Hac^SHEXtB 6bejeb 6 u o6ff3aHB ynjraTETB ab&cth py 6 - 
aeit—O tb aaBTepnaTHBHaro o6n3aT6ttcTBa, ebeb BHTeEaion^aro e 3 b 
^ oroBopa, cjrfegyeTB, ftax&e, QTannaTB oco6biS bejj;b aaBTepHaTHB- 
Haro ofmaTeaBCTsa, ycTanaBrasaeMaro 3 a e 0 h o m b, hm©hho ? bb 
caynaaxB BOSHarpajEjemn 3a npasoHapyrnenie. TasB, bb cniy ct. 
678 t. X n. 1 raijo, ECTpefiEBinee ran noBpeftEBinee EaEoe-Jis^o 
*HMym©cTBQ, ofinbaHO kb o^HOMy H3B cjti,n;yioxii;HXB ^McTBiS: npE- 
BecTE HMyn^ecTBO bb npe^Hoe cocTonnie ijie saraaTHTL ^eiiLrn 
ncnpaB^enia noBpeac^eHnaro HMyn^ecTBa hxh 3anjiaTETB 
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bcio cyMMy ctohmocth HCTpe6ji©HHaro mb EOBpem^eHHaro. HMyin;©- 
CTBa. Cp. Tame ct. 683. 

Iff. Budbt o6HaameJVbemeenm>we& npaev no cy6&euniy> 

OcofiHMH ofamTeJIBCTBaMff CT> TO'fKH 3p&His HXB CydMKTOBT, 
dy^yTT,: 1. oforaaTejiBCTBa ftOJieBHH, 2. coBOKynHHB mh co.iHftap- 
HHB H 3. 06s3aTejIBCTBa CB EpyrOBOt <)TBiiTCTB©HHOCTBIO j^OJiaCEH- 
kobt. EpyrB 3a apyra. 

1. uasueaemcH manoe oomameAbwieo , 8*b no- 
mopoM'h naoicduu us'b dojimmunoe% odsmam ucnojinumb mojib- 
no ceoto dojuo dmucmein (naccueuo-dojieeoe odMsame&bomeo), 
uau naoicduu U3% npedumopoe'h ujmem/b npaeo mojibno ua 
aeon) dosw d^ucmem dojimuuna ( anmueuo-dojieeoe odsmameAb- 
cmeo). 

TaE. o6p., #oji©bo© oOsBaTejiBOTBo, bt> bpothboiiojiohchoctb 
npocTony, npe^nojiaraeTT. mho^©ctb©hhoctb jjojisehheobb hot &pe- 

ftHTQpOBB BTj OftHOMB (>6s3aT©.0>CTB’fe (TaKOfi MHOaC©CTB6BBOCTH B&TB, 
eoh©iho, npa o6B3aTe.iBGTB^ sopH^HHecKaro jiHn,a). IIpmeMB ,a,M- 
CTBie, EaKB upe^eTB oOssaTejiBCTsa, ^ojikeo 6bitb HenpeM^HHO 
ftiuiHMHM'B (71/1218, 86/24, 87^95); bb bpothbhomb cayEa^, nps 
ne^JISMOCTE ^ifiCTBiB 6y£©TT» HM&TB M^CTO 06ff3aT6.!ELCTB0 H©&&~ 
tfHMO© (II 1). $oji©bhh o6B3aTe^rBCTBa npesycMOTpfera OTT. 1548 
(ups ^oroBop^), 1558 a. 5 (ups nopy i iHT©jr£CTB£) J 648—650 (npn 

OTB^TCTBeHHOCTH 3a BpOftB H y^BITKH, BpOHCHie^illi© OTB yraHBflla 

MHorsMB npecTyiueHia hjih upocTjUKa), 224 Hos* o Ka3, boot, h 
no,o;p. (japs ftorosopi TosapHmecTBa Ba naax&) h 1259 n. 1 (npn 
H©pexo 3 ,i HacjriHCTBa), IlepeBHCjreHHUB nocTaBOBjteBiB pyccaaro 3a- 
EOHO^aTejiBGTBa Biio.m r i> nonTBep2K,o;aiOT£ cyr^eeTBOBaBie y iracx &o- 
aoBHXB ofomTe.TBCTBT. Ha 9 toS ace Tondi 3p r lma ctohtb h ce- 
naTB (71/1218 ft #p,). ^to Me EacaeTcs pa3M&pa a^oaet, to bth 
coraacHo ceBaTCKofl upaETHEi (71/1218 m &$.), npe^nojra- 
raiOTCB pasiiBiMH, ©era tojibko BacTH npaBB h oSasaTeii.eTB'B h© 
onpe^fueBBi hh 3aKOHOMT> (ct. 1558 n. 5, 642 — 650, 1259), bh &o- 
I’OBOpOM'B (ct. 1530 t. X, i. 1 H ctt, 634, 1996 T. XI 2), HH 
cy^efiBHMB ptoeBieii^ (ct. 1558 n. 5 h ctt, 648—650 ? 684). 

2. CoAudapuuM'h, uau coeonynnuM% nasueaemcn manoe 

ofimameAbcmeo , 6% euAy nomopazo am6o& doA&CHunoe* 
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o6sisaH f b ucnojiHumb ece drbucmeie (fiaccueno-cosudapnoe ooa- 
sameMf'meo) ujiu moQou us'b Kpedwmopoe'b iiMn>em~b npaeo 
mpeSoeamb om’h doMicmma ucriojmeuitt eceso dmucmein {an- 
mueno cojiudapuoe o6si3amejibcmeo ). - 

Tan. o6p., cojrn^apHoe, hjih coBonymtoe o6asaT©jrtCTBO Tamne 
npeftiioaaraeT'B mho3K©ctb©hhoctb ^ojekhhkob'b hjih npesHTopoBi, bb 
o^homb oGasaTejiBCTsi. O^HaEO, bb oTJiOTie otb ^ojieBoro o6s3a- 
TejiBCTsa, cora^apnoe, hjih coBonynHoe 0fa3aT©JiBCTB0 noBBimaeTB 
pasnip^B OTB&TGTB©HKOCTH ftOJtSKHHEa EOT yB©OTHHBa©TB npaBO Epe- 
SHTopa na bc© gMcTBie d;£oteomb, a h© Ha nacTB npasa hjih o6h- 
3anH0CTH, KaK'B bb ftOJiesoMB o6e3aTejtBCTB^. Oho OTOT'iaeTCH, %&- 
xie, h t£mb, ito cojiH^apnoe 0da3aTeJiBCTB0 m. 6 . HanpaBjreaG Ha 
aMctb!©, KaKB ftijiHMoe, TaKB s He^ijiHMoe—despaajiHHHO. Bb no- 
ca4^HeM b cjiynate GOJis^apHoe o6a3aTejiBCTBO HejrB3H cM&mHBaTB, 

O^HaKO, CB H©H&JI'HMfcrMB 06a3aT©JIBCTB0MB, T. K. B'B CJiyna£ HCHOJI- 
Heniii He^jiEMaro o6a3aT©jiBCTBa nyTeMB B03M£meBiH hjih B03aa- 
rpasn^eHia ga HencnojiHeHie o6a3aTejrBCTBa, nasE#™ H3B cyfiBenTOBB 
HefliJiHMaro oSasaTejiBGTBa fiy&eTB OTB&uaTB jihihb B'B cbo©h nacTH, 
a h© cojiHjxapao. Cjriji,OBaT©jiBHO ? ne^iOTMOe odasaTejitcTBO HitfceTB 
no Heo6xo3,HMOCTH jihihb BH'femHii bh o6H3aTejn>CTBa cojiHjxap- 
naro.—TepMHHB com^apHoe o6H3aTejrBCTBO h©h3b£ct©hb HarneMj 
3aK0H0ji:aTejiBCTBy. HainB 3aEOH r & 3Ha©TB BHpajKeaiH: ^nasKftHH 3a 
Bc-fexB h bc£ 3a aasyitaro® bm^cto TepMsna „coJiH£apHo“ (ct. 1548), 
hjih ©n*e ^pyrB 3a ;a,pyra“ (t, XI h. 2 ct. 684) h „coboevhho <£ 
(ct. 1558 n. 5). CenaTB as© ynoTpedjrnera Tania BMpaiseHia: 
„Boo6ffl;e", „H©pa3^JiBHO w , a caMHa o6a3aT©.iBCTBa Ha3HBa©TB cobo- 
EynHHHH (710L218 h ftp.). 

Bb HHCJrfe BHpBi. cojiHjxapHaro o^asaTejiBCTBa, npoMfe bbi- 
ineyjiOMaHyTj^x'B naccHBHO - h anTHBHO - CQJiHftapHHXB, caiftyeTB 
Ha3saTB: o6a3aT©OTCTBa 6©3ycjroBHO - h ycjroBHO - coOTftapHHa (ct. 
648 h 1558 n. 5), o6H3aT©jrBCTBa coOTftapHBm bb aacTH hjih bo 
BC 6MB ofi'BGM'fe (CT. 1530) H COJIHftapHHH o6a3aTeJT£CTBa B'B 3aBH- 
CHMOCTH OTB T&IB OCHOBaHlt, B'B CHJiy EOTOpHXB 0HH BOBHHKaiOTB. 

Tania ocHOBasia B03iHSH0B6Hia cojmftapHHXB odasa- 
TejiBCTB'B cyTB: 1) ftorosopB, 2) sasimanie h 3) 3anoBB. 

1) Do #orOBQpy coOT^apHO© o6a3aT©XBCTBO B03HHna©T% 
jihihb B'B tomb cjiyHa%, norfta coOTftapHocTB oro ycTaHOBjicna ^oro- 
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BapHBaHHlJHMHCH CTOpOHaMH (CT. 1548—£0Ka3aTeJIBCTB0 OTH IipOTHB- 
naro). IIoBTOMy coas^apHOCTB 06a3aTe.Ji1 .CTBa HHEorja 
ne npeaiiojiaraeTca. CenaTT. He Tpe6yeTT>, oasaKO, hto 6 ej 
cojiH^apHOCTi, fiujia npaMO npe^ycMOTpiaa cToponaMH, Get. chh- 
TaeTx. ;a;ocTaTOHHHMX> 5 ecm coMftapHOCTB BHTeKaeTT. H3T» eyH^eeTBa 
fopH^HHecKHXx, OTHOineHift Meac^y cToposaMH, h npH3H&GTT> 

cojiHji;apHOCTB, ycTaHosjieHHyio caMHM^ cbo§ctbomh ,a;oroBopa (75 A 216, 
427, 76/537 h ftp.; cp. Taoce 7*2/405: comftapHOCTB cO£iocTaBHi,0- 
eobh, 73/258, 75/794: eoOT^apnocTB conpoftaBn,OBT> h conoKyniftn- 
eobh). HaKOHen.'B, c6h&tte» npeftocTaBJiaeTB oy^y npaso BHBOftHTb 
cojiH^apHyio OTBiTCTBeraocT h H3T, o6iu;aro cMHCjra ftoroBopa, 
othoch xaEot BHBOfts cyaa et> cynjecTsy ftfeia (72/405). 

2) Ho 3aB&in;aHiK) cojmftapHoe o6a3aTejrBCTBO, koh6hho, 
moscott. B03HHKHyTB, ecjni 6yfteTT> Ha to HanpaBaeHa bo-eh 3aBiin;a- 
re.iH. TaE% s BaBiaftaTejrt moxcgth o6a3aTi> cbqhxt, HacjrfcftHHKOBs 
coraftapHOio otb4tctb©hhoctbh> nepeftt t&mh raftaMH (0T£a30apHHH~ 
MaTejiHMH), KOTopBiMT* ohtj tto-jih6o OTKasajn& (ct. 1010 h J086). 

3) Ho 3aKony boraftapnaa otb&totb6Hhoctl yoTaHoeaieHa b% 
TOBapsiaecTBi no.sHOM'B (ct. 2134, 70/1866, 1879) h sm BeKcesel, 
xoth 6u h HOTepHBniHX'B CHJiy BeKcejiBHaro npasa (ct. 30 Yct. o 
seK,).-—B t. nacTHOCTH, cjt&ftyeTT. 3aMiTHTB, hto oyftefiHoe pi¬ 
rn e h i e He M03KeTT> fiBTTB OCHOBaaieMB B03HHKH0BeHia COJIHftapHOCTH, 
t. k. cy^eoHBiMT) pimenieMB yTsepaeftaioTCH npaBa rpaaptaHrt, a He 
cosftaiOTCH bhobb (op. § 32 3). 

IIocjrijicTBiH naccHBHO-cojiHjiapHaro ofissaTejiBCTBa o6aa- 
py^HBaiOTCH: 1) npesEfte Bcero bt, tomb, tto KpeftHTOps mohott. 
odpaxHTB Tpe6oBasie eh aio6oMy h3h ftOJiacHHEOBT. bo Beet cyMMi, 
HM&H BT» TO ace BpeMff npaBO HpeftT>HBHTb HCET* KB KaKftOMJ H3X 
ocTaaBHBrxB ^ojracHHKOBB—ftaaee nocjii Toro, eskh pimenie no npefts- 
HBJieHHOMy HCEy coctomocb (75/216, 427, 84/78, 86/24). BapoTeMB, 
eejiH coffiftapnaa otb&tctb6hhoctb He ycTasoBaesa kskh 6e3y- 
caOBHas (III 2: bh^bi cojiHftapHHxn ofaBaTestcTBt), to sa3Bjpi& 
h3t» ftoxuesH eobTj, bt. cjiyTai o6pani;emH eh HeMy bshck&hih bo b c e it 
cyMMi, bh npasi TpedosaTB pa3ftiJseHia goara, noftT. yc^oBiens bsh- 
CKaHiH ct. Hero Toro, hto He ftOBMyTeHO cs ftpyrnxn (86/24). 
2 ) Bh aKTHBHo-coatH^apHOMT, see oOasaTexBCTBi 510608 03s Kpe^H- 
TopoBH HMiera npaso B3HCKaTb es %om8XX& Bees floarn, TaEOBH 

12 
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nocji^cTBia cojiH^apHHXB ofoi3aTe.jiRCTBB. 9 th noca^cTBis: bb co 6- 

CTBeHHOMT> cmhcjA, saTparnBaromia OTHoirreHis Measly b ip ht e otmh 
2 .HOJIKHHKaMH, H0O6 xO 7I;HMO OTJIHHaTB OTB 3) HOCJtkftCTBif: OCO60 flOT 
B^pHTeJien H ocodo gOT £OJI3KHHKQBB. TaKB, BB 3aBHCHMOCTH otb 
pa3OT»lHHXB 06cT0STe»CTBB ERKB Kpe^HTOpH, TaRB H ftOJIJKHHRH 
MoryTB hmIitb tipaso perpecca bb oTHonremH jjpyrnxB Kpe#H- 

TOpOBB H ftOJI&CHHROBB. Hojl^b ItpaBOMB p©rp©CCa pa3yM&eTCH 3A^CB 
B03MOJEHOCTB $ .1 H Kp©£HTQpa TpedOBaTB OTB EpegHTOpa, B3BI- 
CKaBinaro cb ftOJiacHHEa b©cb gojirB, CBoefi cooTsiTCTsyiomeH nacTH, 
HOT B03M03KHOCTB £ JT H gOtfSCHHEa, yilOTTHBinarO BeCB £0OTB, 
CTaTB Ha m4gto Epe^Topa (npa nopy ^htootctb^—ct. 1558 n. 8 h 
1561), hot ftaace TpedoBaTB otb ocTajiBHBiXB ^omhheobb b03- 
Bpam,emH ©My coQTBfrrcTByiomHXB HacTeft yajia^eimaro aojira *). 
CojiH^apHOCTB npeEpamaeTCH, eohgtoo, cb HcnomenieMB ofia- 
SaTeJIBCTBa. O^HaEO HGSaBHCHMQ OTB STOrO, BB CMy pa3OTHHHXB 
OdCTUSTeJtBCTBB, COOT^apHOCTB MO3E0TB Up0KpaTHT BCS £OT 0 T ft £ JI B* - 

hhxb otb;b, ynacTByiomHXB bb coOT^apHOMB o6a3aTeOTCTBi. TaKB 
Hanp. ? 3aM&Ha npn HcnoOTeniH ycaoBOTHHaro a&icTBia ^pjthmb 
^ificTBieMB npeEpam,a0TB GOOTgapHOCTB oGskaTejiBCTBa. Hot, enje 
aanp., HCEOBaa ^aBHocTB noramaeTB cojiH^apno© o6H3ax©jiBCTBo bb 
OTH oinema bc&xb otb;b, kotophmb Kpe^HTopB He npeaBaBMB HCRa 
BB 3,aBH0CTHRH cpOKB (85^82). 

3. Bb omjiunie om% cojiudapuux b oosiaartiejibeme b, odma- 
mejibcmea cb npysoeom omemmcmeennocmbm dojiotcmmoe b 
dpyg% 3a dpysa dydym'b manist, cb Komopuocrb npedumop b 
Mootcem'b nped^neumb ucn b %% %amdoMy 113 % doJicmnunoe b a) 
moJibKo cb eso %acmu y u, 6) jiuwib cb cjiy%arh Heeunojimuui 
odnujm do&otmuKoe t b ceoeU nacmu oQsisameJibemea, 3ma 
uacmb pacKJiadueaemcsi ua emx b ocmajibuux b doAotcHUKoe'h. 

a. 06a3aT©jiBCTBO cb Epyroson otb£tctb©hhoctb:k) h©jib3b: cm£- 
HIHBaTB Tam© CB ycaOBHOJO CQOTftapHOfO OTB&TCTBeHHOCTBK). Bb 

cjiynat HeymaTH nacTH aoara oijhhmb H3b ^oji^hhkobb, 9Ta nacTB 
He pacEJia^HsaeTca Ha jjpyrnxB .hojisshhrobb, a mototb 6htb\b3h- 
CEana, no Ke^aniio Rpe^HTopa ; cb jiio6oro H3 B ^oji^hhkobb. 


rO.HBM ct©hb, Obhtb HOCTpoeHis o6iaaro y^enin 0 npaBB pe¬ 
rpecca (cm. #C. M. K). 3 a 1911 r. M 9). 


1 
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6. Ooa3aT6JlBGTBa CT, ICpyrOBOH) OTBiTCTBenHOCTBIO HeJIB3H, j;a- 

CMiiinHBaTfc H CT> JCOjeBHMH 06H3aTeJItCTBaMH, T. K. B% nocjfijl- 
nnx% h£tt> memo otb4tctb6hhocth ^ojijkhhkob'b ;npyra 3 a #pyra. 
06s3aTe^BCTBa KpecTLBHCKaro o6m;ecTBa Moryra cjiya^HTB npmt pa- 
MH o6.a3aTejEi>cTBB c % KpyrosoK) otb^tctbghhoctbh) (69 724). 

IV. Jyudhi o6uaaiiie*w>ehweiiubirt* npaoa no codepjieauho 
OOH3 an i ejvbcme ee. 

• ' Co#ep3KaHie o&mTeaBCTBa cocTaB-ffaera #§ficTBie, Kara Hpep;- 
nera o6a3aTeaBCTBa. 9to ^incTsie MOSKera BupascaTBca, kohobho, 
h bb fies^iflcTBiH—0Tpsn;aTeaBH0MB sMctbih (§ 30 I 1). x Ito ase 
KacaeTca BMOOTTeaiBHaro jpfejfcTBiui, to oho Moacera 6 htb Hanp'a- 
bjioho: 1. Ha Hope^aHY Ben^el h bohpbixt* npaBH, 2. Ha bc& £§fl- 
CTBia, He co^epasanjis nepeflam. sennet h b6ih;hbixt> npaBB, h 3. na 
TaKlH flMCTBifl, KOTOpHH COBepiIiafOTCH B3aMfeT> H0HCHOJIH6HHBIX'B 
ftMcTBif. 

1. Oon3amejibcmea , nanpaejieunutt ua nepedmy eeiifeU u 
eeu^nuxo npae% ue cjimdyem% cMmimeamb eo cnocooaMU eos - 
HUKHoeenin eeAtmux^b npae%. 

Il3T> o6H3aT6JIbCTBa B03HHKa6ra JIHIBB o6H3aHHOCTB Iiepe^aTB 
Beiu,B hm ycTaHOBHTB Bej^Hoe npaB0 ? a ho caMoe BemHoe npaso. 
IIOBTOMy HenpaBMBHO roBopsra namt saKora, bto iipe^MeToira j[o~ 
roBopa Moryra 6 htb hm rayiiiecTBa, sjih jafifiCTBia jraiyB (ct, 1528). 
JEhihb bt> pe3y,JiBTaTi aMctbIh Moryra 6 htb npio6p£TeEH HMyme- 
cTsa. Ha me npaso snaera, o^iraKO, coraamenie, Kara ceoco6b bos- 
HHKHOBeniH semHHXB npaBT> (§17 II 3). 

2. Ben odmamejibemea, ue nanpaejienuu& ua neped&ny 
eeKjeu u eewpiux'h npae% eoemaejimom b oeoduu ead% ooma- 
mejibcme'b, eeebMCt oosamuu no codepotcauiio. 

Bth ogasaTejiBCTBa 3aHHMaiora BnoxHi eanocTOBTejiBHoe 
Hoao^eHie, ho 3aBHcHMoe ora sero^aio npaBa, HaHgox&e paenpo- 
CTpaH6HllHMT> o6B3aTeJJBCTBOMT> TaEOEO BH#a 6j#era HaeMB. 

3. OosisameMcmea, nanpaejieunuH ua dmtiemm eaaMmm 
ycjioesenuaso, no m ucnojimnuazo dmmmm, eymb oomamejib- 
emea, eume%ami\L% usk uapijuiems doJimnunoMit npaea %pe~ 
drnnopa. 
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Kb hhmb othochtc a odnaaTextCTBa ho B03M§iu;eHiio 3 a spejUB 
h j6htkh, npHHHHesHHe H6HCH0JiHeHieMT> ftoroBopa (ct. 570 cp. 
574). Otb 9xoro BHjj;a o6H3aTe.jii>cTBB c^i^yera oMnnaTB bh^oto- 
BopHHH o5a3aTejiBCTBa ? BBiTeKaiomia H3B bchkhxb ftpyraxB upaBO- 
Hapyraemt h codHTii. Cio^a no^o&^yTB odii3aTejr&cTBa sa spe^B h 
ydtiTKH, B03HHKaH)iii;ia H3B npaBOHapyineHia bb cszy ct. 644 h cji., 
0 bc£ ocTajiBHEja o6a3aTejiBCTBa sa spe#B 0 ydtiTKH, xoth 6bi ohh 
BOBHHK ajiH se ,03 b ^oroBopa h He H3T. npaBOHapymeHin (ct. 684). 
YKasaHHOe pasxHHie He mieTB, o^Hano, do^Binoro jopH^naecKaro 
3HaH6Hia. Bo-nepBHXB, no odmeny npaBMy OTB^TCTBemocTB no 
bc§mb BBimeynoMHHyTHMT> o6a3aTeja»cTBaMT> B03HHKaeTB BCJrfe^cTBie 
bhhh 0 , no HCKJtroneHiH), 3a cxynat (§-10. 3). BnponeMB, otb£t~ 
CTB 6 HH 0 CTB sa ejrynai MO^exB cocTaBHTB rrpe^MeTB ocoOaro 0603 a- 
TejiBCTBa. Tanoe o6a3aTeaBCTBO 000 B03HHKaeTB 03 b ^oroBopa (Hanp., 
CTpaxoBama), mh mq npasio npe,n;ycMaTpHBaeTca caMHMB 3aK0H0MB 
(otb4tctb6hhoctb 3£BJi'fe3HO- r a;opo^:HBix'B h #pyr0XB npe^npisTifi (§ 31 
IV 3). Bo-BTopBix r b J bc& o6H3aTe,JiBCTBa ? ynoMHHyTHH BBiine bb n. 3, 
HanpaB^eHBi na B03M§iaeHie spe^a h ydHTKOBB npeHMyrq;ecTBeHHo 
nyxeMB ynaa™ ^enerB 0, cjife^0BaTeJtBH0 3 bb 6oJBmHH0rB , fe c^iy * 
naeBB cocTaaMioTB jihihb cnen;iajiBHHH bhu,b o5H3aT6JiBGTBB, Ha- 
npas^eHHHXB sa nepe^any Bemef, hm6hho—^ eserB. 

F. HiimypoOnsaniejmcmmi. 

OpeftH nepenHCjieHHHXB B 04 OBB o6H3aTej*T,cxBB no odBOKxy, 
cy6B0KTy 0 coAepacaHiro odnsaxeiBCTBa, cOBepmenso CBoeo6pa3Hoe 
MtcTO 3aHHMaiOTB HaxypaaMHii o6a3aTeaBCTBa, 

1 . SamypaMHUMU ncmueammcn mamn oomameMcmea 
Komopusi, oydynu ccimu no ceo% dnmmeumejibuu , ue Mosynvb 
dumb, odnano , 3au^mqaeMU nymeMb ucna, cjiynam mmeJia- 
uisi do<fioHmu%a uenojwumb ux% dodpoeoMuo*). 

IIoaTOMy HaxypaxBHHH odnsaxejiLCTBa HasHBaioTB Taimse se- 
hckobhmh. OBoeqdpasnocTB no^osem# HaTypajiBHBrxB od^sa* 
XeXBCTBB odBHCHHeTEJH T^MB, HTO 3TH o603aTe£BCTBa } CO3£aBaeMM0 


*) CaMO C060K> HOHSTHO, HTO HeB03M02SH0 HpeffBHBHTfe HCKB H 0 
BOBM'BrpeHin Bpe^a n yCHTKOBBj hphhhh6hhhxb HencnojiHeHieMB naTy- 
paatHaro odasaTeaBCTsa (cp. IV 3). 
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Bcsrtiii pa3T> o6iu;ecTBeHHHM r f> npaBOCosHanieMT., He gocTHTM eme 
csoero noJTHaro npH3HaHia bt> rpaH^ancKOMx npaei, TaKoe oOmcho- 
Hie HecOMH^HHO HpaBMBHO BE GMHCjrfi HCXOftHarO MOMOHTa pa3BH- 
Tia o6a3aTejiBCTBa, m ke $aKTHHecKoi ochobh, npHroftnoI iipa- 
3saHia 3 a Hefi Kps^HiecKofi cmh. HaTypajnji&ia oOimTe^LCTBa pee 
OftHHME HaSBaHieM'B CBOHMEHOftHepKHBafOTE, HOBTOMy, 0XE ©CTeCTBGH- 
Hoe nposcxoac^enie m% canoS mshh. Ho xaicoe npoHCSo^enie He Mo¬ 
dern, K0H6HH0, 03Ha^iaTB Toro, hto HaTypaatHHa o6a3aTejii.GTBa lie 
HM^DTE BOBCe JOpHftHHeCKOt CMM. CMa 3Ta, HOCMOTpH Ha HeB03- 
M03KH0CTB BaiKHTfil 06H3aTeJH»GTBa 0CKOME, MOHCeTE BtrpaJKaTtCH JBO 
MHorsxx ^pyraxE sopn^HnecraxE nocjri^CTBiHXE. Ckajia sthxe iops- 
ftHnecraxE noc^i^cTBif, HanraaBct ce MHHHMajjitHaro nocjfi&CTBiH 
(seB03M03KH0CTH TpeGOBaTB B03BpaTa ftoOpOBOJlBHO HCHOJIHeEHarO 
#Gjira), bocxo^hte MBKCHMajCBHaro nocjr'fescTBia (sageTa HCKOBOro 
£OJira H60GKOBBIME, HaTypaJIBHHM'B #OJirOME).—HaTypa^BHHH 062m- 
TejtBCTBa, HSB'fecTHBiH pHMCKOMy npaey, npH3HaHH Taioce ^paHiiya- 
CKHME H repMaHCKHM'B SaKOHO^aTeOTBCTBaMHj SOTH noc.a&,ii;Hee H lie 
HasHBaeTO upmo TaKHXE of)H3aTe.iBCTB'B saTypaiEBiiaMH (06m;erep. 
yaoH. § 222). HpH3KaHie h aTypa #bhhxe oSasaTejfBCTBH HaiiiHMH 
3aH0HaMH C0MHHT6JTBH0 (CM. CT. 570 —ftOKa3aTejIBOTBO OTE HpOTHB* 
Haro h ct. 694). OsHaieo, Ha in a DpaETiKa He .Mona He 

BB6CTH BE JKH3H6 H a T yp a JIB HH X 1> 06S3aT6JlBCTBE. 

Hmohho: 1) ^odpoBOjiBHoe, no HCTenenlH flaBHOCTH, HcnoaaeHie o6a> 
3aTejiBCTBa se mokgte (wryamE ocHOBaHi ome kb HOBopoTy HCnojine- 
Hia, a paBHHMB odpa30MB, He nojyieacHTE B03BpaTy npHcyac^eiffloe 
eyaoME HMymecTBO, ecra otb^thhkb m 3anpra;ajiOH BOBpaaeei-rieME 
o ^aBHocTH, xoxa 6u oaa H HCTemra (04/101; cp. § 11 3). 2) He- 
coBepmeHHOJL&THia, pacnopsKaBiniicH npn y^oBJieTBopeHiH &ojiro- 
bbixe oOaaaTe^BCTBB raKHMH cyMMaMH, KOTopm re cocTaBJUUH Ka- 
HHTaaa be cmhcjh4 220 ct, t. X n. 1, sanp., neHciefi OTi^a, He be 
H paBi 06 paTH 0 TpeSosaTB ^OOpOBOJIBHO BH^aHHHH SeHbrH, XOTH if 
no H6£MOTB0TeJIEHHMB ftOiirOBHME paCHHCKaME (B943). 3) jHeBBTH, 
BHnaaHeHHHH ho Hrp§ na OMJtiap&'fe, He no^eaeaTB b 03 spaiE^e h i k>, 
ec^H cana nrpa se 6ma npasnaHa a3apTHoio (cm. ct. 2014, 69/912, 
79/368), Bt> o/ihomh hsh CTapHxt piinenif cenaTT, npH3Hasajn> 
cyiij;ecTBOBaHie bt> ^hshh napn, xoth h 0TKa3ma» bb cy/ie6HOi'i 
hxt> 3am;HT4 (68/269, raane bt, piar. 78^288: napH laioTT, OGHosa* 
Hie m> cyaeSHOi saiKHTi), HanpOTHB-t, hcjibsh cHHTaTf* saTypa^v 
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HHiM'B 06 $ 3 aT 6 JII>CTB 0 M r B TOTB CJTy^aH, KOBfta XHIJO, HO EOCTHJKeHiH 

GOBepineHHOJi'feTiB, npH3HaeTB npeac^e BH^aHHoe hmb soxrosoe 06 a- 
3aTeatCTBO ? BcaiftcTBie ^ero CTaHOBHTca bobmosghhmb B3£icKame 
^ojira (67^247, 72/1149 h ftp.). 3ft£cb npH3Hame MOKexB 6 htb 
HpHpaBHeHo kb ycTaHOBjreMio soBaro ofijmTejiBCTBa bb cTa- 
poi $k>pm 4. npoeKTx rpajKft. ya. 3HaeTB Tame HaTypaxBHHH o6a- 
3aTeJTBCTBa (ct. 117). 


rJIDBO II. B03HHKH0B6Hi8 06fl3tITf!JIbCTBBHHbiX'b npHBb 

(06n30T8JIbCTB'b). 

§ 32. 06m,iM o63opn> h KJiaccii<i>HKaui>i ocHOBamM bo3hh=* 

KHOBeHin o6^3aTejIBCTBrb, 

OfiffsaTejiBCTBeHHoe npago, KaKB h bcekoc ftpyroe npaBO, B03- 
HHKaeTB TOXBKO BpH HaXHHHOCTH H3B&CTHH5B SOpHftHEeCKHXB <|aK- 

tobb. Pa3JTHqxe bthxb ^aKTOBB h o6ycJioBJtHBaeTB pasxiniie cno- 

C06OBB B03HEICHOB©HiH ofeaTeXBCTBB. 

1. Ocuoeamst eo8HUKHoeeuisi odmameJibcme^ ua3ueam7m 
mdKOfce ucmoHHimaMu oSnsamejibcme^. Gpedu amux b ucmon- 
nuKoe'b cjmdyem b npexcde eeeso na3eamb mpuduHecniu cmw/b'. 
a) deycmopouniu (i dosoeop b) u 6) oduoemopoHmu (oommuie u 
saemtyame). 

а. ^OrOBOpB, KaKB HCTOTBHKB B03IHKI0B6HiS OSflSaTeJIB- 

exBa, He c-aiftyeTB CM^raasaTb cb ftorosopoMB booSm,©. TaKB, ftoro- 
BopB MoaceTB 6 htb HanpaB.seHB sa EBMineme h rtpeKpameme o6h- 
3axejiBCTBa. HaniE rpassftaHCKie 3arcoH£i upaMO HpH3HaiOTB ftoroso- 
PBT EGTOHHEEaMH 06£3aTe.IBCTBa (CT. 568). 

б. O^HOCTopoHffee oSiiftasie, oSpamaeMoe eb Heonpefttas- 

HHMB ^HJaraMB 0$$epTa) 3 GEETaeTGE HCTGHH0KOMB 06&- 

3aT6JlBCTBB (71/114 Cp. 68/269). KaKB HCTO1H0KB BoaraKHoBeHiH o 6 h~ 
3aTea£CTBa 3 npE3HaeTca bb naiiraxB rpascftancKHXB 3aKonaxB h 
saB^mame. Bb cmj ct. 1086, „3aBBjB;aTejiB MoaseTs o6H3HsaTB 

CBOHXB HaeX^HHEOBB, BIipOTSMB JIHIEB H& BpOMH 3KH3HH HXB, ft©- 
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jiesKHHMH BtipmMH, Kor,a,a R&aaeTH pacnopaKenie o cbo8mt> 6#a- 
ronpio6p§TeHEOM r & mfoaiH" (92/112 cp. 81/62). 

2. BmopuM'b ucmohhukom% eosHUKUoeenw odstsamejibcmeb 
Syd&nvb npaeonapyrneuie . 

IIpaBOHapymeHie BieneTO 3a co6ojo B03Miii^eHie Bpe^a hm 
ygBTTKOB'B 0 TaK0&T> 06pa30M'B EOpOES^aeT'L o6E3aT6 JIBCTBO (cm. 
§ 80. IT 3). 

3. Rcmone 2f&, nocjin>dmu ucniOHHUK'b eosHimnoeenisi o5h- 
3amejibcmea cocmaejinemHenocpedcmeeuno spaofedau&KO-npaeo - 
east nopMa, e% Hacnmocmu sanowb. 

TaKB, Haiip., o^asaHHOcTB Myssa co/jepscaTB aceHy (ct. 106), 
o6a3aHHOCT0 po^HTejteH h g&rai coa;ep3KaTB ftpyrB ftpyra (ct. 172 0 
194), o6a3aHHocTB B03BarpaftHTB 3a BpeMeHHoe rrpHHyjiHTejiBHoe 3a- 
HBTie HenB0^0MHXT, 0Myin;ecTB'B (ct. 594), oOasaHHOCTB B03sarpa- 
i^htb oneKyHa (ct. 284)—0m£iott> cbo0mt> 0ctohh0Komt> Henocpep 

CTBeHHoe noBe.rfcHie 3aKOsa. HiKOTopBie ymaHe He CTHTaH)TT> 5 
ORHaKO, B03M02KH6IMT> IipHSHaTB 3aEOHT> 0CTOHH0EOMH 06s3aTejEBCTBa, 
T. K. 3aKOHT> XeSCHTB BT> OCHOBi BCHKaBO 06s3aTe^BCTBa, B03HH- 

KaeTT. j [0 oho 03!> lopH^HEecEaro aKTa hm upasoHapyirreHiH. T§m-b 
He MeH'fee, momo pa3MnaTB saKOHT>, Han't hctohhhkh oOimTexB- 
CTBa, ^iHCTByromit HOcpejtcTBeHHo h HenocpeftCTBeHHo. flocpen- 
CTB6HH0—KOT^a #£0 BO3H0KHOBeHi<0 06 H 3 aTe/TBCTBa 0eo()XOgHMH 
sopH^HHecKiH ^fiCTBia (H)p0,n;0HecKit a&Tt, npaBOHapymenie), h h e- 
HocpepTBGHHo—Korna TaKHxt ftMcTBit He Tpe6yeTca (§ 9 1). 
ffa'BTOM't Hocji^HeMX cjiysa'fe sanost h mohgth 6ktl Ha3BaHT> h e n o- 

CpepTBeiHHMl, HCTOHHHKOMT> B03HHKH0B6Hia 0£)3J3aTe3ItCTBT>. 
ClO^a 3Ke C.ffteftyeT'B OTHeCTH H 06a3aT6J£BCTBa, BO3H0KaK>lIOH 03T> He- 
ocHosaTejtBHaro o6orain;eHiH na ny^KOfi e^eTtj t. k. Tania: o5a3a- 
TeJIBCTBa BO3H0KaiOTl» He3aBHCHMO oth H^Amecnaro aKTa H npa- 
BOHapynceHia (73/713, 78/233 0 /ip*, 83/32, 91/18, 81 H ftp.)*). 


*) GeHaTT> bmbo3Ktt* HeocHOBaTeatHoe o6orameHie, bt> KanecTBt 
HCTOHHHKa B03HHKHOBeHiH OteaTeSfcCTBT,, H3T> CT. 574; IIp&BHJt&H’&e, OflHa- 
ko, ocHOBHBaTB HepcHOBaTestnoe oSoranpBie, Kant hctohhhkt, boshhkho- 
Benia otoaTe^BCTB'B, na ct. 691: „KamsH& Krtert npaBO oTHCKHBaTt cBoe 
HMymeeTBO H3% nyacoro HenpaBHJitHaro BjrafttHia cy&oMt*. 
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Tarawa o 6 pa 30 M , L, bc£ hctohhhkh o&mTejiLCTBB oacca$H 
ilHpysoTCH no TpeMB rpynna u% bb 3aBHCHM0CTH or& Toro, bobhh- 

EaeTB JIH o6E3aT6JIBCTBO JEOCpGJlpTBGHHOl B'B CMV H)pHftHE0CEarO 
aKTa (.aisycTopoHraro hjlh oftHOCTopoHmro) a rrpaBOHapyinema, 
hh Henocpe^GTBeHBo: bb cray tojibko rp a^ancKo - np aBOBOH 
HOPMH, B% EaCTHOCTH 3aE0Ha. HHKOHMB 06pa30MT> HBJItSJI, OftHaKO, 
OTHOCHTB KB HCTOEHHKaMB 06a3aTeJLBCTB r E CypSflHa p £ IH 6 H i H. 
Oy^B, KaKB H3 b£gTHO, HpH3Ha6TB JIHUSB HpaBa, a H6 C03^aeTB BXB.— 

BHineiipHBe^eHHaH Kiacca^HKaiiia hctoehhkobb o6^3aTe^BCTB , B ne 
6GTB, K0H6HH0, ©jptHCTBGHHaH (CM., HaUp., KJiaCGH$HKaii;iK) 3 HpHffff- 
Tyio y inepmeHeBHEa). Boo6me cjt^yeTB 3aMiraTB 7 hto sonpocs o 

KJtaCCH^HEaEiH HCTOHHHKOBB 06it3aT6JJ£CTB r B npe3BHq;aHHO Tpy^eH'B. 

4. Ecsu, odnaKO, cb wpudmecnoU mohku 3pmim kjioc- 
cu$u%ciuitt ucmOHHUKOeb odmamejibcmeb ecmpimaemb sampyd - 
ueum, mo u cb sKOHOMmecnou mo%nu 3p7buist umbwmcsi ma%- 
om eeou eo3pmmmH npomueb coepeMeunou KJiaccucfiima^u. 

Eh* odasaTejiECTBaxi, B03HHKaioii],HX f B H3B BpecTyiueHii h 
npocTy dkobBj 6oj[§e 3auHT©pecoBaHM h6coctost6jibhh 6 KaaccH. Hxb 
sere HmepecH xynme Bcero o6e3tfeEHBaeT'B yroaoBH&ri 3aE0ir£, 
bc^sb paBHHi. Taro, nanp., rpaHca,aHCKift hckb mb H3HacBiOBaHia 
Jterne h cnpaBe#jrHB&e MOJKeTB 6 bttb yapBjreTBopeHB nb nopHAirfj 
yroaoBHaro cy^a, ppa3Kp;aHCKaro. OTCioji;a R’kiaeTcsi totb bei- 

sorb, eto h6o6xo#hmo bh#&mtl mb rpan^aHCKaro npaea sci npa- 
BoHapyiireBiEj ocnoBaFHEiH Ha npecTymeHiax'E h npocTynKax'E. Tbm> 
6ojEie, sto CBH3B othxb upaBOHapyinemi cb rpa^aHCKHMB npaBOMB 
HHCTO BH&HIHHH, SHpaacaiOipaHCH BB HM y H30CTB6HH0MB B3BTGKaHiH 

(Menrept). 

§ 33. ^ByCTOpOHHlil lOpiiAHMeCKiH aKTB, HJIH AOrOBOp^B, 
KaKB HCTOMHHK^b oS^SaTejIbCTB^b. 

Efeb spisB BBaneynoMaHyTHXB hctoehhkobb o&rsaTejt&cFB.B 
(§ 32) B*E OT^iXBHOMB paSCMOTp^HiS HyJS^aeTCH ftOrOBOpB, KaEB 
caMHt pacnpocTpaHGHHHH h Em6o^e 6oraTHfl hctohhheb o6a3a- 

TeJIBCTBB. 

X. JXousmiie o dozoeopvb- 

1) Uodb UMeneMb dosoeopa, %am ucmoHuu^a o6ma - 
mejibcmeb, pasyMmmnb mamoe eojieusbstesenie deyxb cmopon% 
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e'h cujty mmopaeo eo3mmaemo odmctmejibcjneeHHoe npaeo 
(odmamejibcmeo) djisi odnoti ujiu oomux% cmopom. 

06hkhob6hho oupe^.iaioT'B ftorosop^, Kara corjiameHie 
(corjiacie ftoroBapHBaminiHxcH ctopohx>: IIpoeKra ct. 1571), a ne 
Kara oco6oe B0JieH3'LHBjieHie. OftHaKO, Tanoe onpeft&jieHie ftorosopa 
He coBcijMT? tohho. Corjiacie rtpeftnojiaraeTB coe^Hseme #ByxT> bojib, 
a He o6pa30Bakie hoboh ojjhoh bojih. Measly t^mb Kara ^orosopB 
xapaKTepH3yeTca HMerao hto ora octb Hosaa, e^Maa bojih 

(Teopin e^HHCTBa, o^raanecTBa bojil: Vereinigung, a se Ueberein- 
stimxaung). Teopiio o^HHaaecTBa bojib 3aii] 1 Hiii;ae f rB #K>BepHya. 
BcjrfiftCTBie odpa30Baaia hoboh bojih (BOjieHraaBjteHia) h6B03moheho 
ea pa3%eji;HHeme h 9thmt> HyTeira — npeK,pain,eHie ftoroBopa. Joro- 
Bop% Moacera 6 hte napyinera ran npeKpaifljera hobhmb #oroBO- 
poM5>. Kt> co^ajtimK), Teopia oftHHanecTsa bojib cTpa^aerb h^eo- 

TOpOEO ROJieiO M6Ta<|>H3HKH.—O-l&flyeT'B ©Hire 3aM&THTI>, HTO B0H6H3'B- 

HBjieaie cxopoaB HM&era HHHi cboh rpaHHipH. UoaxoMy h bojih hhh£ 
ho Bnojiai aBTOHOMsa. OHa orpaHMKBaeTca Tpe6oBairieMT> saii^HTH 
cjiabot cTopoHM npoTHBB cHjiLHot (npHHH,Hra orpaHMesia CBOfiOftH 

BOJIH). [IpHM'bpOMB M03K6TB CJiySCHTB K0JUI6KTHBH£jt ^OTOBOpT. JIHU- 

Haro saraa. 

2. ffjitt coeepmenm doeoeopa neodxoduMu dea djiGMGnma ; 
a) npedJioofeeuie eemynumb e% do 80 Gop% (wpudunecKasi o(f)(fiepma) 
u 6) npmmmie dmoeo npedMomnm {wpudmecmn am(enma). 

a. lOpH^HHecKyio o $ $ e p t y Heobxo^HMO OTJiHHara ora 
o^epra ToproBOf. Pa3Jinaie Meacgy hhmh bbo^htch ra xony, hto 
npamme Toprosot oijpJepTH He Be#era sa co6oh> eoBepmeHia &oro- 
sopa. Hanp., nocnjiKa npeiic£-KypaHTOBT> EJiieHTaira 6y#era jishib 
ToproBofl o$fepTOH. jfym Toro, htoB 03 rara aproBopB noKyHKH 
KaKOfl-JCHbo B63UH, OXM'bHeHHOa BX>npeICB-KypaHT^,JIiJIH OTOrO H6O0XO- 
#hmo ? hto6ki EJiieHTO g % csoefl GTOpOHH npe&ioHceHie (lopH^H- 

necKyio o$$epTy) Mara3HHy KynHTL ^amyio seim, h hto6h Mara- 
3HHB UpEHHJtB 9T0 lipejIJiOJEOHie. TaK. o6p., BH'felllHKMB HpHSHEKOM'B, 

oxJiHHaioffliHM'b lopH^HHecsyio o^fepTy ort Toprosot, xanaa 

onpea§jieHHOGTL ^opMyjrspoBKH 0$$epTH, djiarojiiapH KOTopot jiniiy, 
npHHHMaiomeMy o$$epxy, ^ocxaTOHHo Tara me Mane Bfiipa3HTi> 
csoe corjiacie, hto6h ^oroBopB BOSHHra. TasoS onpe^bJieHHOCTH 
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Toprosaa o$$epTa He HMiera.—JI hii;o, a&iiaiomee npe^osseHie, ropa- 
^H^ecKjro o$$epTy, Ha3HBaeTca o^|epeHTOMi>.—lOpaftHHecKOH 
aKn;enToft dy^era Tanoe BHpaaieHie corxacia na odpameHHyio 
#aHHOMy JtHi^y lopaftHHecEyH) o$$epTy ; 3a KOTopoi HacTynaeTS 
coBepmeBie #oroBopa. JIhh;o ; rrpHHHMaron^e rrpe^jiojKeHie, Ha3H- 
saeTca aKB,©nTaHTOMi>. 

3. OduaKo, wpudimecKcm ocfxfiepma u wpiidunecnaM an- 
uenma 6Jienym% 3a eoSow coeepmenie dosoeopa Jtmub npio 
moM'h ycjioeiu, ecjiu anv^enma nonpujia o<fi$epmy. 

now, thkhm'b BOKpHTieMT, pa3yM§K)TT> nomoe coBnaftenie 
jjByx'B bojib h, BCjii^CTsie 3Toro, rtpeBpamenie hxt> bb o#Hy boxio, 
hocjl4. aero yace h©bo3moscho hxb pas^e^HHeHie (I 1). CoBepmeHie 
^oroBopa, nacTynaiomee BcaiftCTBie noKpj&ma o$(jjepTBi aEuenToio, 

Ha3HBaeTca nep$eKn;iet.—Hamsx'B rpaacftaHCKHX'B 3aK0Ha Th 
He HM^eTca, Koserao, nocTaHOBjiemi od*B &jieMeHTax% ftorosopa, ho 
odmerepMaHCKoe yjio^esie coBepmeBno HpaBMBHo yKa3BiBaeTO Ha 
HHX'B (CT, 145 H GJl.). 

II. Bu&toi dozoeopoen, 

1. J^oeoeopu npeomde ecezo d%Jiwmea na deycmoponnie u 
o duo emopoHuie . 

/(BycTopoHHHM5> Ha3HBa©TC5i Tafcoi ftorosopB, no KOTopoMy o6i 
ctopohh npHHHMaiora sa ceda odHBaTexBCTBa. Hanp., nps Kymfc- 
npoftaaei npo,ii;aBen;i> oda3HBaeTca nepe^aTB npo^asHyio semi* noKyn- 
mHsy, a Hocai^Hifi 3aruiaTHTB npoftaBny ycioBJEerayH) cyMMy #e- 
Herr*. HanpoTHg'B, ftoroBopB, no KOTopoMy tojibko oji^a cTopona 
npHHHMaeT'i, na ceda 0da3aTeJtBGTB0 oTsocHTeatHo ,apyrol cTopoan, 
Ha3HBaeTca opocTopoHHHMi.. Hanp., npa 3aitM& mmh o^Ha 
GTopona (sojuehhk'b) odasaHa BOBBpaTHTB 3aaaTHa #6HBrH, Tor^a 
Kara jlhb,o, ^aiomee centra (3aHMO,s;aBeii;B), ae npsBHMaera Ha ceds 
odasaTejtLCTBa ^htb 8th ftesBra, ndo ftaaa ^OHera B3atMBi ©ctb, no 
pyccKOMy npasy, saMioaeme ftoroBopa; de3B TaKof #a**H h 
ca&fHH ftoroBOpT, 3atna He B03HHKaera.—Heodxo#HMO CTporo otjih- 

*iaTB ^ByCTOpOHHil H O^HOCTOpOHHit #OrOB0p r B Ora flByCTOpOHHHrO H 

ojtHOCTopoHHaro lopH^anecKaro aKTa (§ 5 II 1). 

2. ffajvfoe, pa3Aii%amm> dosoeopu Memcdy npucymcmeym- 
u{umu cmoponaMU u Meo-mdy omeymcmeymi^uMu. 
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IloS'k meseM'B ^oroBopa m qm&j ot c y t ctb y ioh^hmh cropoHaMH 
pa3yM§6TCS TaKOe BOJieH3MBJCeHie RByXh CTOpQHT>, BT> eotopomx 
aKB6HTa H6 MO2K0TT> H©n0CpeftGTB6HH0 GJI^OBaTB sa 0$$epT0H, BT> 
BH#y oTcyTGTBia saas^of ctopohh bt» m£ct 4 HaxOKmeHia apyrot. 
CrfftOBaTe&BHo, Eorosop'B Measly oTcyTOTByj&omHMH b% (ramie on 
3,oroBopa Measly HpHcyTCTBysoxnrHMH, xapaKTepH3yeTca TfeM'B, 
hto Meacny o$$epTot h aKn;eiiToi, npeac^e nocx&ii.HHa no- 

spoera nepsyg), Heo6xopM'& HiKOTopaS upoMeaeyTOK'B 
b p e m e h h, Bca^CTBie paacTOHHia, pas^toisomaro ctopohh (fiojpfeo 
ho^po6ho cm. nnase III). 

3. $ajme, pa3JiuHax)m% ma%me dosoeopu e% nojibsy ea - 
jmx'b cmopom> u nojib3y mpembux'b jimtfb. 

JI.OrOBOpOM'B SB H 0 XB 3 y Tp6TBHXT> Mut Ha 3 HBaeTCH TaEOe BOJte- 
H 3 MBjreHie, bt> cmy KOToparo TpeTBe jmn,o, h© npiHHMaBmee 
ygacTis bt> coBepineniH ^orosopa, t£mt> h© MeHie nojiyHaeT'B ca- 
MOCTOflTeaBH.oe npaso Tpe6osaTB ero mnomems. a bt> cboh) 
nojiB3y (Soaie ho^oSho cm. IV). 

4. Ha%oneift> 3 cjimdyemh umeamb &u(e dosoeopu 5e3Mesd- 
hub (dapcmeennue) u eosMesdnue , jmtmue u npimeopnue , 
a5empa%muue u oSocMoeaunue , ejiaeuue u donojiuumeMuue . 

Cm. § 5 II 1 h § 6 12 6. — Boo6m;e crt^yera saM^THTB, 

HTO BHftH flByCTOpOHHHX'B XOpHftmeCKHX'B &KTOBT> 6ya;yTT> Bl> TO J&6 
BpeMH BH^aMH HjOTOBOpOBT,, T. K. CaMH ftOrOBOpBI KBXSIOTCa B0£OMT> 
lopH^HTecKaro aKTa. Br> nacTHOCTH, cy,a;E>6a ftonoxHaTeaBHaro ftoro- 
Bopa HaXOftHTCH BB irOJIHOH 3aBHCHMOCTK OTB cjii,b6bi TJtaBHarO 10- 
roBopa. JonojiHHTexBHHMH &oroBopaMH 6yayT'i> ) HanpsM'fepB, Hey- 
cTotna h nopyTHTexBCTBO. 

Iff. JS,ozoGop% Memdy gmcymcmeymnyiimi. 

^OrOBOpB M6ffl^;y OTCyTCTByiDlIjHMH (CM. H0BHTX6 0 H©MB BHffie 

II 2) BxeH©TT> 3a co6ok> ogo6hh sopH^HaecKia Hoca^CTBia, mm- 
BicTHHa aoroBopy Me^y npncyTCTByioiii.HMH. 9 th oco66hhogth gbh- 
3HBaH)Tca KaKT> ct> o6ohmh axeMCHTaMH BaKxroTeHia #oroBOpa (o$h 
$epToi h aEJieHToS), xasB h o % ero coBepHienieMT. (nepi|>eKiue&). 

1. TanuMU nocMdcmeittMU Sam o$0epmu 6ydym%: a) eo$~ 
MOotCHOer&b napaJiusoeamb o$$epmy, nona ona iidevi'b %% 



— 18S — 

mi^enmcmmy, u 5) cyimemeoetmie en mcMompst na eMepmb 
o0$epenma . 

а. 0$$©pTa Mo^sera (5 htb napajiHSOBana KaKHMB-jm6o 6 h- 
ctphmb ciiocoSomb yBi^OMJEeHin aicpenTaHTa; Hanp., ecM o$$epTa 
c^Jiana bb BHfti nHCBMa, to jrerEO ee napara30BaTB nyTOMB Teae- 
rpa^naro ysiiftOM.Jiem.ji o6b OTKasi ora Hen. Bo bcekomb cay^a'fe, 
o^HOspeMeHHoe nojtygeme o^^epTH h 0TKa3a ora sea napaM- 
3yera oe^epTy. 

б. CMepTB o^^epeHTa ^ijiaera h6b03moechhmt> samooneaie 
ftoroBopa Meroy npncyTCTByioipHMH, Me«y t£mb KaKB bb ftoro- 
Bopi MejKfty OTcyTCTBysHHEMH cMepTL oc^epeHTa caMa no ce6i He 
npeKpaipaera aftymy© kb aicpeiiT&HTy o$$epTy. Taieoe npaBMO, 
npHMToe o6m;erep. y.ff03KeHieMB, onpaBftHBaeTcn, koho^ho, HHTepe- 
caMH rpaas^aHCKaro o6opoTa (gt. 153). 

2. Ocooumu wpudunecKUMU nocjimdcmeiHMu Ojih anv^enmu 
5ydym r b: a) eosMOwcnocmb napcumsoeanib avzwpnmy, nona ona 
udem-b %% o00epenmy, u 6) cesisaHnoemb o00epeuma eponOM'b 
oomidanm- aKiummu. 

а. 0$$epTa moscgtb 6bitb napaM30BaHa TaKHMB me cnoco- 
6 omb, KaKB h aiepenTa. 

б. CpOKB 03KHflaHiH CBH3HBaeTB 0$$6p6HTa T&MB, HTO OHB 

so Moacera be Teneaie onpeftfeieHHaro nepiofta bpomohe oTKasaTBca 
ora 3aKJEH)aeHiii ftorosopa, a o6n3anB KftaTt aEneimi. CpoKB ojkh- 

ftaHiH OHpe^MGTCE pa3JJHEH0: 1) Bp0M6H0MB ? Heo650ftHMEIMB ftM 
mMyreBiH aKpenTH t£mb me cnocodoMB, KauHMB noc-iana o$$epTa 
(noaTot, Teaerpa^oMB), 2) 3aB0ft0HHHMB nopaftKOMB h 3) cpoKOMB, 
yCTaHOBJIOHHHM'B CaMHMB 0 $$epeHT 0 MB. Bb BHft$. 0 CK.JIK>Hemn po- 
HycKaeTGH, opHaEo, oBimraocTB oi^epeHTa OEcnpanieMB aEpeiiTH h 
no npoinecTBin cpona osapaHiH. Htohho ? ecra aEperrra 3a- 
no3paera bb poporii 6e3B bhhh aspenTaHTa, to o^^openrB o6a- 
3anB HeMepjLenso ysipoMETt o tomb aKpenTaHTa. Bb hpothshomb 
caynai aspenxa 6ypera pMcTBHTePBHot, n poroBopB. coBepmnTcn. 
IIpaBHJto 3 th npnasTO bb ogiperep. jjum. (gt. 149) bb HHTepe- 
casB aEpenxaHTa, EoTopHft sapaHte ho moscotb Easipnoe 3HaTt, 
^oncjia m aKpenTa 5e3B ero bhhh kb o^^epeHTy. 3a 8 Thmb 
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HCKJimeHieMT> ? sanos^aBmaa aKi^enTa pascMaTpHBaeTca, Kara HOBaa 
o$$epTa (ct. 150). 

3 . IIep0eK%$tt doaoeopa uacmynaemi> ctb noJiynemeM'b m- 
tifinmu o0cj)epeumoM%, ecjm sma a%i\enma noKpueaenio otf)- 
(fiepmy. 

IIoaTOMy aicaenxa, xots 6u h neMKoro pacuiHpaioiii;aH } orpa- 
hhehb aioin;as mh HSMiHEiomaE o^epxy, CEHTaexca OTMOHesieMB 
ea,- hoboh o$$epTot (ct. 150 of>m;erep. yaoac.). IIojcyEeHie aKu;en- 
TH M03KH0 EOHHMaTB ftBOEKO'. 1) BB GMHCJC^ yCBOCHia EOJIYE0H- 

Hoi aKn,enTB[ co3HaHieMT, o$$epeHTa, nanp., nyxeM't npoExema 
(t e o p i a BOcnpiaTia) me 2) bb cMticri rann. b03mojkho- 
gth ycBoeHiE EOJcy^eHHot aKn,enra co3HaEieM’B o$$epeHTa (Teo- 
pin nojiyaenia). Gorjcacno Teopia HOJcyEeHia, nep$eKn,ia sa- 
CTynHTB, ecra aKaenxa saxoRKTca bb tekomb HOjtoscemH, eto jihiei. 
ott> o$$epeHTa 3aBHCHTT> ysnaxt ea co^epacaHie, nanp. ? aKB,enxa 
naxo^HTca bt> hoetobomb hhujkIi o$M|»epeHTa hjih jxe^HTT> y Haro 
naCTOjrk. TeopiarroJiyEeHia odmenpiHaTa bb rpa^aHCKOMi. 060 - 
poxi, t. s. Eeat3a cxaBaxi. bb 3 aBHCHMOCTB HHTepecH aKiienTaHTa 
ot'b acejiania me aeaceaaHia o^^epesxa 03HaK0&am>ea ct. cojiepasa- 
Hi6Mi) aKn,eETH. Ho Teopia HOjryEema, KOHexHo, HpoTHBopiEHTB 
yaesiH) 0 .uproBopfc, Kara coshbhhomb BoaessMBaesia n.Byxx, cto- 
pom. Bt> HHxepecaxi> xoro ace rpaacsaHCKaro odopoTa, bt> oco6ea- 
HOCTH BE) XOprOBOMT. HpaB&, HOCMKa &En,6HTH 3aM%Ha0TCH BHpa- 
ac e h i e m *b bojih aan;enTaHxa xaraM-B-cnocoSoMi., eto H3-b ero hobo- 
^enia moiho 3aofOEHXB 0 Btipaac-eHiH ero coraacia na o$$epxy 
(xeopia BHpaseHia). Tara, sanp., aKB;eiixaHTT> fliaaex'B pa- 
enopaaceirie bt> i^aax'B HcnoaHenia aorosopa 603 ^ BcaKaro jBi^o- 
MJcenia 0 tomb aKaenxaHTa. Teopia BHpaaceHia rjcasHUMB odpa30Mx> 
HM^eTB Micxo BX> T'&XB CJCyEaaX’B, KOr^a CTOpOHH H.1H EOCTOaHHO 
BeftyTx. n^aoBHa cnonieHia ipyri, ra ftpyroMx., hjih m&a.m'b jpa 
gaHsaro cjcyaaa ycKopaTt wkjto. 

4. Same 3 anonodamesbcmeo xpanurm Momanie 0 doeo- 
eopvb Meotcdy omcymcmeyioitfUMu. 

TiM x* se MeH$e ? HainB rpaac^ascKia odopora snaeTH, KoneE- 
HO, saHHHt BH£X> ^oroBopa h peryrapyexB ero, bt> o6m,eu%, go- 
raacHO BHHreHSJiOHceHHOMy. CeHaxx., ho EeTBepxoMy seEapxaMeaxy, 
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BH0Ka3ajicji bb noJihdj Teopin HOJrynenin (75/6 no fl&iy IlayjiH cb 
Pane; cm. cSopsHK’B Hocghko 272, 1874 rosa, no stay HaSjct 
cb Bn^eMaHOMB, cm. Tasace JSB 397). Uto KacaeTcn Haniero IIpoeKTa 
rpa3K£. yjcoac., to ohb nospodno npesycMaTpmmeTB soroBopB Meacftj 
OTcyTCTByH>m;HMH (ct. 1573, 1577). IIpHneMB, bb nacTHOCTH, 

IIpoeKTB oSastiBaeTB 0$<|>epeHTa bosm^cthtl spyrofi cToponi ydHT- 
kh, noHeceHHHe ero otb nesaMEonenin sorosopa Bca^cTBie Toro, 
hto o$$epeHTB neMesaenHO He yB^soMMB aKn,enTaHTa odB ono3^a- 
nin de3B ero bhhee aKn,enTH (ct. 1575; mane odnjerepM. yaoK., 
cm. BEinie III 2. 6). CjcisyeTi> Tanace 3aMtaHT£, hto HtaoTopus 3a- 
nasno-eBponeflcKin saKOHO^aTeatcTBa, nanp., npadasriicKoe (ctt. 
3136—3138) othochtb BaMHJTOHie ^oroBopa ko Bpeieia H3 b- 
HBjreHin corjracis na apsHHTie npe^aoacenin, nop 
ycaoBieMB soBesesin o tomb so cBfcsfurifl o$$epeHTa. PaB- 
hrmb odpa30MB, niBeiiu;apcKoe 3aK0H0saTeancTB0 (ctt. 3—8 3aKosa 
odB odaaaTeJC.BCTBaxB) TaKace othochtb saKJdonenie soroBopa ko 
B peMena H3B3iBJEeHin corjtacin na npranTie oc^epTR, ho hg npea&se 
noaynenin yBisoMaenin o nprasTm, n ho sonycKaeTB bo3moheho- 
cth napajcH30BaTB o^^epTy, ecra npoTHBHoe bb hgh He orosopeno. 

IF. f 3 t ozoeop& es nom>3y mpem-buzo 

Homme o soroBopi bb noai>3y TpeTBaro ran,a s&ho BHiiie 
(cm. II 3). 

1 . Ha/um 3anouu ne mawm% dosoeopa e^noMsy mpembH- 
eo Ho amorn/b do8oeop% eoodum'h y uacb cenamcnan npan- 

muna. 

EEMeHHO, TpeTte mn;o, EMtomee caMOCTOareaBHoe npaBO 
TpedoBaTB HTO-rado bb cboh> noJiBSy no soroBOpy, H e HyacsaeTca 
pa npesMBJceHLS hckh bb ynojEHOMOnia (80/174 h sp.). TaraMB 
o6pa30Mi>, cenaTB npn3HaeTB caMyio cynjecTBenHyK) nepTy soroBopa 
bb HOJEB3y TpeTBnro anna,—npaBO caMOCTOHTejcBHaro TpedoBania He 
ynacTBOBaBinaro bb soroBOpfc TpeTBsro ran,a. Bcatap^Bie 3T0ft cy- 
mecTBeHHofi nepra, He dyseTB soroBopoMB bb noJCB3y TpeTBaro jiHija 
TaKofi soroBopB, bb cHJcy KOToparo osna cToposa npocTO ods3yeTcs 
nepesB spyroS cstaaTt HTO-rado bb HOJCB3y TpeTMro raija. Bb 
3tomb cjryqai npaBO Tpedosasin npHHasJcenEHTB tosbko caMOi 
CToposi, a He xpexBeMy jfHHy. Tasie sorosopH dysyTB odHKHOBeH- 
HMMH SOrOBOpaMH CB 9K0H0MHHecKHMB pe3y5BTaT0MB BB H0JCB3y 
TpeTBnro JCHi^a. 
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2 . coma.mum, %ommpy%i\ish doeoeopa eo noMay 
mpembShao sm^a da&em &u$e He eumuena . 

TaKi>, neo6xoji;HMo m bo3hhkhob6H3>i .noroBopa bb eojeb- 
sy xpex&sro rana ero npHcoesHHeHie*) kb tforoBopy, hm 
xpeTte jehd,o Heaocpe^cTBoEHO npio6p^xaeTx> npapa ob MOMasxa 
3aomeHia aoroBopa (xeopia HeuocpeftcxBeHHaro npio6p4x6Eia)? 
BOHpOCB 0 MOMeHXfc Epio6pixeHk TpeTBHMB JEHBpMB EpaBB EO £0- 
roBopy bb ero Eo&tay HM'kexB cyn^ecxseEBoe 3aaxeHie bb Tpoa- 
komb oTHomeEiH. 1) MoryxB jeh cxoposBi otmIhste h H3m4- 
HEXB BiOTOBOpB £0 E p E C 0 6 R H E 6 E i H KB HOMy TOrO JEHIja, 

bb noJEBBy Koxoparo oeb saKaroBeEB (spaso noBopoTa)? 06Ei;erep’- 
MaECKoe yjEoacesie bb ct. 328 npeftocxaBJiHexB piniaxB ^aEE&it bo- 
EpocB, npa oxcyxcTBis Ea xo oco6bixb yKa3aHif, na ooEOBaEia co- 
cxoasia s^jca h, be HacxHocxH, bEiih ^oroBopa. Hanix> ace UpoeKXB 
EpEMO ftOEycKaexB jj;o npHcoe^HneEia xpexBEro mb's h3m4hsxb ejeh 
oxm^hetb jtoroBopB. BoJEfce Toro, cxopoHM MoryxB, oorjEaoHO HpoeKxy, 
GOXpaHHXB 3a C 060 K) EpaBO Ea HSM-feEGEie ME OTM^Ey ^oroBopa s 
hocji£ npEGoesHEema (cx, 1590). Bb ofimeMB, IIpoeKXB cjtiflyeXB 
3 a ceEaxcEot npaKXHKoS: „ao H3BSBJieHiH xpex&HMB mb$mb coraa- 
ciH, OTB KOEXpareETOBB 3aBHCHXB H 3 MtaETB ROrOBOpB EJEH BOBCO 
ero yHHETOKHXB" (77/372, 82/4 h ap.), Cjit^yexB, owaKO, sa&i- 
thxb, exo EpHGoe^HEeEie xpexBEro JEHi^a HMiexB odpaxHyio chjj, 
Ero npaBO, cb npHcoe^HEenieMB, othochxce kb momshtj 3aKJHoxe- 
eie ^oroBopa. Tpexte jehuo „bo bchkob BpeMa moecotb xpefiosaTB 
OGymecxBJEeEiE jiproBopa* (73/1263). 2) MoryxB jeh sacji^HEKH 

xpexBEro jEHn,a npiofipftcTH ero npasa, BHxeKaK)m;ia H3B aoroBopa? 
Hama EpaKXHKa oooHEexcE kb nojEOJSHxejifcEOMy OTBfery Ha ftaHHHfi 
BonpocB (08/77, cp. 77/372) **) h 9xhmb cxaHOBHTCE bb npoxHBO- 
pfaie cb xpedoBasieMB o HeoSxosHMoexH npHcoe^HHeHiH xpex&H- 
ro rana (cm. 1)). 3) Motoxb ra cxoposa, bb ojEyHafc oxKa3a me 
H enpEGoeffHeHiE xpexBEro jraua kb jxprOBopy, xpedosaxB ae- 
EOJEHeniE j(oroBopa bb cboio e 0 ji b 3 y? OSn^erepM. yjEOEC. 


*) TeopiE ixpHGoeEEHGHiE GMErxaeTCE xeopleS hbbhb&ghie, t, e, 
BHpaKeHiE GOmaeiE KaKHMH 6u TO HH 6usi0 A'feftCTBiHMH (OTOfi TeopiE 
npH£6p3EHBaeTeE Hania EpaKTHKa tskctb. 

**) He nepeflflyTB eheeb tB opasa, kotophe hmBiotb :imnu% xa- 
paKTepB, 
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b% 8tomt> cxynai GiHTaeT-B npaBo ho npiofipiTeHHHMB (ct. 333); 
HaniB ace HpoeKTB, bb conacia, HOBHAHMOMy, cb ceHaTCEoft npaK- 
thkoh, npe^ocTaBJiaeTi) BOcnoj£B3QBaTBCH sthmb npaBOMB caMos 
GTOponi, ecm. 8TOMy He apenaTCTByeTB co^epmame Aoroeopa hjih 
caMoe cyifljecTBO npasa (ct. 1591).—Bee oto noKa3HBaeTB, bto ao- 
roBopB bb no»3y TpeTBsro ran# HeftocTaxtHHO em;e bhhchghb bb 
H aysi rpaasjpHCKaro apasa. OtfBHCHseTcfi 8 to OTHacTH t^mb, bto 
KOHCT pyKn,ia ^aHHaro A°roBopa e:cn,e HOBaa, ona He 6naa H3BicTHa 
pHMCKOMy npasy. PaMCKoe npaBo ne ^onycKajro Aaraaro AoroBopa 
bb BHsy cTporo apoBO^HBinaroeH hmb npsHAHna HH^HBH^yaa bhocth 
o&mTeJTBCTBa (§ 29 I 3). T^mb He MeHie, bb HayKi ofinapyacH- 
saeTGH CTpemenie oo3AaTB ^oroBopB bb HoaB3y TpeTBaro Mu,a, 
OTdpocHBB momghtb npHCoeAHHeniH mh Taose H3BHBJceHis. *). 

F. &opMa dozoeopa. 

J^oroBop-B, KaKB bhab lopHAHAecKaro aKTa, TpedyeTB am 
CBOerO B03HHKH0BeHLff C 06 jTH)^eHiH BCiXB yC^OBit, Heo6xOAEM&IXB 
pa ^ilcTBHTejEBHocTH lopHAHHecicaro aKTa. 

1. B% Hucjvm ycjiosiu eo3HUKHoeenisi doeoeopa ueodxoduMO 
ynoMsmymb , e% naemuoomu, o cfiopMm, dosoeopa, nomopasi mo- 
ofeem^ dumb a) nucbMeunou u d) cjioeecnou (cm. § 6 I e). 

а. nacBMeHHaa $opMa AoroBopa gan^e Bcero xpefiyeTca .Ha- 
HIHMB 3aK0H0AaTejIBCTB0MB. Il08T0My J HaCB BOGEOACTSyBTB HpHH- 
JU;HHB HHGBMeHHOfi $OpMH AOrOBOpa H npHTOMB He3aBHGHMO OTB 
8KGHGMHleCKOH ^HHOCTH AMCTBiH 7 Ha KOTOpOG HanpaBJE0HB A oro ~ 
BOpB. 

б. CjcOBecnaH $op&ia AonycKaeTCH bb cjiiAyroniHXB r&aBHHXB 
cjryqaaXB: npn EyMi-npoAaJKi abhjkhmocth na HaxmHHH AOHBra 
(ct. 711), Mini a b ™hmhxb Beni;e& (ct. 1380), salmi 3eMXH 
KpecTBsnaMH y hom§hi;hkobb h APy r ^ISpy ra ( CT - 1700), HaiMi ro~ 
pOACKHXB noM-fejAemH (ct. 1702), naiMi cJtyrB h paOOHHXB, hceto- 
sas $a6pmHfjXB (ct. 2226), ccyAi HMyffl;ecTBB (ct. 2064) h bb 

HiKOTOpEIXB APyrBXB HeMHOTHXB C-SysaHXB. 


*) Cm. HOJIBKeHB, HOTOBOpKE BB HOSBSy TpeTBHXB S H AB. — IIpHM Bp a- 
MH TaKHXB AOrOBOpOBB MOiyTB 6i>. tTB AOBOBOpHt CTpaXOBasiH H BKJiaABI BB 
noHB 3 y TpeTfcHSB 21HAB. A. Mhsidthh'b, ycaoBHHe BKaaAH; noycxaBy ro~ 
eyAapCTBeHHHXB cdeperaTeHBHHXB KaceB, KaKB AoroBopti bb noBBSy 
TpeTfcHXB BHAB ( n IIpaBO K 1911 >6 2 ). 
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2. JXpyeAsi 3(mouodamejibcm6a 7 ei> iphjistx'b ynpou{misi (fiop- 
mu dosoeopa, mpeoyiom'b no oou^eMy npaeuay co5jaodmia 
nnebMennou cfiopMu djin doeoeopo6% > npeemuaiotyux'b onpe~ 
OmAeuny-K) emoUMoemb . 

TaKT>, $paHuy3CKoe BaEono^aTeJctcTBo Tpe6yeTT> imcBMenHofi 
ipopMBi ?pa soroBopoB'B Ha cyMMy cBtirne 150 $paHKOB%. Tot-b 
irpHHH.HHB yCBOeHB H HaiHHM’B IIpoeKTOMB, KOTOpHt H0CTaH0BXH6T , B‘ 
„ r ^oroB'opH Ha cyMMy cbbuho 300 pytei, 3a HCKiimeHieMi. cjiy- 
laeBB, yKa3aHHHXB bb 3aK0Hi, ^ojoshh 6htb yapcxoB'fepeHH Ha 
hhclm^ w (ct. 1578). D,^Jcecoo6pa3HocTB 3;aHHaro upHHu;Hna, npHHHTa- 
ro ne 6e3B KOJcedaHin h bt> caMoft kommhccIh, coMHHTejitHa. 

Bto KacaexeH npespaiHeHia ^oroBopa, to o6b stomb cm. 
oco6yio rjtaBy: o jipeKpaiu,eHm o6H3aTejcr»cTBekHHXB npaBB. 


rjiflBa III. 06e3neHeHie, hjih yKpfcMie 0fifl3flTejibCTseHHbmii 

npflBT) (0fifl3aTeJlfaCTBTj). 

§ 34. Heo6xoi3,HMOcTi> bb. oSesne^eHiH, hjih yKp&nJxeHiB 
oS^saTejifacTBeHHbix^ npaBB. npeimymecTBeHHO &oroBop- 

Haro npoHexoTKAeHi#. 

1. Bo3Hunmee odmamejibcmeennoe npaeo , uaK'h dbbAO no - 
Kasano euuie (§ 29 I 2 o), UMmenio eecbMa neeuzodnyw cmo~ 
pony: ucnoAuenie dmucmem enoAHm saeacwm om% doAomnuna. 

Bee npaBO Kpe^HTOpa 3H^eTCH 5 noaxoMy, na ,a;oBipiH 
Kpe,p[TOpa ^onraHKy. Ilpa xaKOMB nojcoaceHia BHoiifft 

eCTeCTB6HH0 ? HTO KpeftHTOpH CTpeMHTCH o6e3H01HTB, MH yKp^UHTB CBOH 
npaBa. OTCH>jj;a h caMoe o6a3aTeaBCTBeHHoe npaBO bs o6 , fceKTHBHOMT» 
CMHCJE'fe 8T0r0 CJT0BB 6y#6TT> T§MT> Soirfie COBepiUeHHHM’B, J3JH- 

me oho o6e3neHHBaeTH ocyiHecTBJteHie npaBT> Epe^HTopa. K% co®a- 
a&riK), jb'B 9tomt> OTHomeHiH MHoroe eme He e&’fe.naHO KaKH bt> co- 
BpOMeHHOMH rpaSCSaHCEOMH HP&B& B006lI3;e, TaET> B1> pyceKOM-B bt> 
HacTHGCTH. IIpaB^a, BHpafioxaHBt chocoSh odesneqeHiB spans, Kpe* 
.XHTopa: 1) saxaTOsi., 2) h e y e t o fi k a 3 3)nopy^HTeaBCTBO 

13 
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h 4) sajtor't. 06 t> bthxl onocoSaxH, sa HCKjnoHeHieMB 3anaTKa, 
roBopnTB h y Haci> ci 1 . 1554 t. X h. 1. O^aaKO, homhmo He Bcer^a 
Ha,n^e3fiaii];eS opraHH3ari;iH B&nneynoMHHyTbiXB chocoSobb, bb qacTEo- 
bth h bb HaineMB npasi (cm., Hanp., BanaxoKB bt> § 35), ipoMan- 
Hoe 6ojEBniHHCTBo npaBB no norosopaMB ocTaeTca Bee ase neo- 
6e3neHeHHHMH. Bto noTOMy, HTo fiucTpoTa rpancnaHCKaro o6opo r ra 

He MEpHTCH CO C^OiKHOCTBIO H TJHKeJFOBijCHOCTblO CHOCOtfOBH, 0003- 
neHHBaioiHHxn scnojiHeHie o6B3aTeJCbCTBi>. K% TOMy jkg era chocoSh, 
sa HCEJneHeHieMi) 3ajiora, He HaroxB, bh cymiHOCTH, ctojf'l uporaaro 
oSesneneHiH, htoQh H3B~3a Hero cjit^oBaao KepTBOBaxb Smctpotoh 
coBepmeniH ch&jtok'b. Tskemh oSpasoMB, oSnaaTeJctc^BeHEoe npaso 
ocTaeTCH He BHOMi oCesae^eHHHMH, yEp'fenaeHHHM'B. Mencny tbmi, 

Heo6xO£HMOCTB BT> 9T0MH 06e3HeH6HiH HpOHBMeTCH CB 0C066HH0H3 

cmoh) TaMH, tji $ HaHMeHfte pasBHTa 3,o6pocoB^CTHOCTb bh rpaJKnaH- 
ckomh otfopoxi, KaiCH to Ha6:eo,a,aeTas y hbch. IIpaB^a, rpaac^air- 
CKOe npaBO (&% tomt* HHCjri h name npaso) npHHHMaexH cboh Mt- 
pH npOTHBB He^,o6pOCOB^CTHOCTH. OHO HOEHMaOTH, BTO He,0;o6pOCO' 
B'feCTHOCTB—rjiaBHOO 3JE0, KOTOpOO ry^HTH o6opOTT>, BTO 3T0 3JC0 HO- 
ofixOftHMO HCKOpeHHTB. O^HHKG, C^OMOCTb COBpeMOHHarO 05opOTB, 
nocTpoeHHaro kt> TOMy ace na npHHHHHaxH cBodo^Hofi 6opb6bi 3a 
npaBO h yBajsaHiH kb cbo6ohhoh gejioBixecEot mhhocth, npenax- 
cxByeTH ho chxb nopn co3n;aTb- Katun- jch5o. Sojcie nfriieTBHTenbHbiH 
epencTBa jpa 6opb6bi cb HeHo6pocoBftcTHOCTbK). 

2 . Bo3uunamu^ee oostsame&bcmeeunoe npaeo manatee uyotc- 
daemtsh &% ceoeMi> odesnemniu, ujiu ynpmnsemu. 

#$£0 bb tomb, hto 06H3aTejEbCTBeHBbiH npasa He Bcer^a B03HHKa- 
K>TB cpa3T, Hep^HKO HeoSxOHHMH Hpe^BapHTeiBHHe HOrOBOpbt, 
BaupaBvieimbie na saKjnoneHie bb fiyaymeMB okoh aaTeHb bhxh noro- 
BopoBH, kohmh y&ce npioSp&saroTCH o6H3aTejfbCTBeHHHH npaBa. Hhh- 
mh cJcoBaMH, npeHBapsTeabHHt noroBopn eaMB hm'Sctb obohmb 
npeHMeTOMH saraioHeHie OEonnaTeaibHaro ^oroBopa. Hanp., mb;o A 
HcejcaeTT) KynsTb y Mija B homb. Ot> 3tob n;tJEbJO oho saoroxaexi. 
HoroBopn aanponassH, no KOTopoMy jchd,o B otoyeTCH nepeHT> n- 
e^omh A nponaTb eMy homb, t. e. coBepmHTb bb SynymeMB okoh- 
HaTejEbHEEH ^oroBopB syHJCH-npoHa3KH. SanpoHaaca h SyneTn, hobtomj, 
bh OTHoineHin KynM-npoHaHCH HpeHBapnTe^bHHMH norosopoM^. Ot- 
ciofla hohhtho, HTO EpeHHTopx> 3aHHTepecoBaHH b*b o 6 e 3 neHeHia 02 


* 
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yspiMeKiH np^BapHTGJTBHHXT) AOrOBOpOBB. Bl> CfmHOCTH, p&BI> 

H^eTB H 3^CL o6t> HGHOJIHeHiH J3&Q BOBHHElIiarO 06B3aTeJIBCTBeH- 
Haro npasa, a HeB03HHKaK>m,aro. O^HaKO, 8 to Bi>pHo Mini* 
Teopera^ecKH. Ha Atofe ocynjecTBfleHje ofeaTejiBCTBeBHaro npaaa ape- 
#HTopa bb npeABapHTesBHHX'b sorosopax'b HanpaBJceao, kohg*iho. 
ne sa saxurnesie otcoHiaTejiBHaro RoroBopa pa^H Hero canoro, a 
na npiotfpifrreffie Kaicoro-JEH6o onpe^ijreHHaro ofiasaTeabCTBeHHaro 
apaBa. IIpaKTHieGEH pasra™ sto cKa3HBaeTca h bb caoenuaxB 
o6e3neHeHia. Tas b, nopyBHTe jbctbo h sajara ne cjryasara apt 1 #** 
cTBaMH ynpiujceHia npejxBapHTejrtHtixB AoroBopoat. 

§ 35. Sa^aTOK^fc h HeycToitica. 

I. SadamoKb. 

1 . B'o co6peMeuHOM% epawcdaucKOM'b npaem sadamono ebt- 
nojmmm'b deosmyK) pojib : a) y%p%nmuia ooasamejibomm no 
doeoeopy uau 6 ) eso ocJiaomnia , enmeniu mncmynuoeo, 

a. YEp^nJienie ^oroBopnaro 00 H 3 aTejn>cTBa npoHBJwieTca 
bb xpoBKOMB oTHoiiieHiH: 1. Sa^aTOKB ra^era 3Haaenie jsoctob^- 
pesiH 3 aiaH>BeHiH Aorosopa, bb oTraqie ora HpeABapHToraH&sB n e p e- 
roBopoBi>; sa^aTOEB cjiyscnra, t, o 6 p., bb'&iuhhmb psa3aTe,jii)- 
ctbomx. HajiHiHocTH coBepmeHHaro ^oroBopa. 2. ya^atoKi. yno- 
Tpe 6 jcajica Tame bb 3 HaqeHia nono-aHeHis x[Ihh up# Kyiurfc- 
npoAaasi, cb b^jibk) no 6 ya,HTB HposaBita- bhhojxhhtb aofobopb pa ; uf 
nojcy Benia aoHO^HmejiBHaro B03Harpmji;eHiH, t. ck. h penis, tiro 
SHanesie sa^aTica He coxpaHraoci, bb coBpeMeHHOMB npaBi: hm4k>tcb 
jihhcb ysasaHiH Ha Taxcyio, upejKBHEO po^B Bahama ( 6 . m. hoik who kb 
hih HoaoJCHKa —bb HCTOpiH Haiix ero Hpasa, h noropHHB- ~em,e BB 
HacTOHm;ee BpeMa). 3. HaKOHeu.'B, 3aAaTOKB HM§era 3Ha<ieHie a 
MaTepiaa&Haro noHyac^eHia hcitojxhhib AorosopHoe o 6 ir- 
saTGJiBCTBO, t. e. bb npoTHBHOM'B cjryBa'fc CToposa, ftaBuian 3a&a- 
tokb, Tepaera ero (o^HOCTopomee 3HaHeHie 3aA ar rKa) H m. o 6 paTH 0 *— 
Apyraa cTopoHa B03Bpamaera ero baboMh& (^sycTOpoHffee BHaaenie 
3 a^aTKa). T. o(5p., cTpaxB norepH aa^aTita hah BOsspameHia ero 

B^BOHH^ IIodyjK^aeTB CTOpOHU HCUOJIHHTL aorOBOpHOe O0H3aT£AI>CTBO. 

H 3 b Tpoaaaro Bnaaenia 3 aAaTKa, KaKB caocoda yaptcjeHia aoro- 
BopHaro o 6 a 3 aTeaBCTBa, hmohho bb xiaaecTB'fe A°^ a3aTeJli,€TBa » Hpejaia 
a noTepn MaTepiajibnof ig^hhocth, bb HacToasxee BpeMa aa^aTOKB 
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coxpaHHera odpasoMT. nocjE&ftHee BHa^enie. Bt> cyiynocTH 

ki> BTOMy 3HaqeHiK) h cboshtoh bcs pojrt sa^aTK'a, KaKB cpe,u;eTBa, 
TKptnMH>iu l aro n;oroBopHoe oSamTexBCTBo. 

6. Ocaadjcenie AoroBopnaro odssaTejcBCTBa odnapyacHBaeTcs 
b% sbohkom'b oTHOineBia: 1. Sa^aTOKB HMiera anaHeBie b o 3 h a- 
rpaacAesia 3a otkebb, 3a OTCTyraesie ot*b Tpedosama Hcnojrne- 
h 1 a ^oroBopa (sa^aTOEB bt> KaaecTBi OTCTynHoro'J. Bt> stomb cjij- 
Mai echo B&icTynaeTB SHaneHie 3ajj;aTKa, KaKT> cpe;a;cTBa, ocJradjiaH)' 
iparo jtoroBopHoe odH3aTejr£CTBO, h6o b*b bpothbhomb cjiyaai cto- 
posa Morjia ou TpeSosaTB B03Bpam;eHiH. ydHTEOBB, HpsBHHeHHHXB 
HeHcnomenieMi, odsBaTeaBCTBa. 2. 3a,a,aTOET> HMieTB 3HaaeHie ot- 
CTyBHOro H BT> TOMT, CMHGJI^, HTO CTOpOHa, UOjryaHBJDaB 3ajI,aTOKT> y 
Moment oTEasaTtca ott> ^oroBopa, BOBBpaTHBB 3a,g;aT0KT>. 0;a;HaKO, 
TaEoe 3HaieHie B03BpaiB,eHia Bahama bb cMBicjti OTCTynHoro 
upe-saojiaraeTB na to corjiaineme CTopoHT.. 

2, B'b cyufuocmu , ece ynenie o 3adamnih ceodumcn ki> 
ycmaHoejiemw e% npaem npednoAOOfCeuisi {npesyMm^iu) y^pm- 
njiHwityeu ujiu ocjtaoAJiiomeu cfiynnipiu 3adamna %a%o-\vb~ 
audo 6uweyKa3aunoM r b 3nmeuiu . 

H6o coBepmeHHO hohstho, hto no corjcameHiK) CTopoH&r bojeb- 
hk upasasaTk 3a,n;aTKy juoojjd $ynEn;iK). Bb o6m,erep. j & om . npn- 
hhto npe^no&oaseHie yKptajiaioiEeH $yHEn,is aa^aTEa; 3a,a;aTOKi> bt> 
3HanemH OTGTyjmoro ^ojtecohb 6utl oroBopeni* (§§ 336, 338, 346 
h 359). TaKoi; nee orosopra TpedyerB h Bairn. IIpoeKTB (ct. 1597, 
cp. gt. 1594). HanpoTHB^, bo (j)panu,y3C eomt> Ko^eKci h4tx upe#- 
nojtoaceHin bb uoJi£3y yKpinJiaH>mefi $yHKn,m Bahama. TeopeTH- 
necra TpySHO, kohghho, ptatHTB BonpocB o n,4jtecoo6pa3Ho- 
ots npe^Hoao^eHis bb nojitay Bahama, KaKB yKpiraeHin, a He 
OTCTynHoro. 'fant, nanp., yBaacesle kb odH3aTeJiLHocTH ^oroBopa bo 
^ pasniH hb hohh3moc£ on> Toro, hto 3a#aTKy ne npHftaso TaMB 
BHaBesie npe^nojiosceHiH yKp£msK)iij;et $yHKH,iH. T^mt> hg MeH'fee, 
npaKTMecKEf ssejEaTejiBHO ycTaHOBHTB npesyMEpiK) yKpinjiHK)ii!,et 
<JjyH&n;iH sa^aTKa bb TaKHXB expanax^, bt> eohxb co6M>ji;eHie 
^oroBopHHXT, o6a3aTej[£CTBT>, k&kb, nanp., y sacB, ne no»3yeTCH 

^OCTaToHHBTM'B yBaJEGHieMB. 

3 . T Imo nacaemcH uameao sanonodameAbamea , mo ezo no- 
cmcmoeAenm o 3adamnrb omAU^awmcA nasyuemunnoembw u 
monpedmAemocmbw. 
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npnxoRHTca, no9TOMy ? onpeaiaaTL pojiB aa^aTKa bb pyc- 
er?OMT> npaBi bb ot/j^jibhocth. 1. TaKB, hm£k>tce nocTaHOBJieHij?, 
cuen,iajiBHo npe^ycMaTpEBaionoH 3a^,aTOEi> n p h 3 aflpo,a;ajKk h 
K yiiJii-npoflasKi H6 ;b;bh3khmocth, h hphtomb bb ,poh- 
KOMB BHS'fe: a) HefopMaJIBHOM^ H 6) ^opMaaBHOMTb. a) Bb CT. 1681 
t. X e. 1 uocTaHOBMOTCH, hto bb 3aHpo;o;a3EHOt 3aaacH koimo 
QiATh OSHaEGHO jiqapoSho H TOBHO, yEJiaHeHB JIH 3a,H,aTOKB, H no- 
GJI'fe^CTBiE 9TOTO flJHI 06 &HXB CTOpOHB, Ha cjiyEaf, 6CJTH 6H co- 
Bepmenie aKTa noqeMy-raOo He coctohjcocb. T, o6p., saKOBB 
He npe^HOJiaraeT'B 3a,a,aTKa npn sanpo^aaCHOH 3anHCH hh 
bb 3HaBeHiH yKptMOHia, hh bb 3Hay;eHiH oTCTynHoro; to h 
jgpyroe 3HaBenie rojukho 6htb oroBopeso CToposaMH. 6 ) Hanpo- 
thbt», ct. 1688 npHMO npesnoJcaraeTi. 3a,a,aTOKB bb cmhcjtI 
OTCTyxiHoro, Korjia saflaTicoMB o6e3ney:eHO coBepmenie Kyniet Kpfc- 
uocth huh sanpoRaacHofl 3anacH. Hmohho, CTopoHa, ^aBrnaa sajia- 
tokb, TepneTB ero, a CTopona, nojryiHBmaH 3a^aTOKB, B03Bpama©TB 
ero B^BOHBt, ocjth Kyunafl EptnocTB hjih 3aapo^aHCHaa 3anHea 
He cosepineHa ho bhh^ toh huh ^pyroS croposu. H tojibko bb 
cjiynai HecoBepaiema toto mh apyroro aETa ho bhe£ o6&hxb cto- 
pOHB, MH HO B3aHMHGMy COBJiaineHlH), HJCH iK6 HO HeBOBMOHCHOCTH 
COBepMHTB ero BB CH£y 3aKOHHHXB npHBHHB—Sa^aTOKB BOBBpa- 
HiaeTCH (ct. 1889). SaKOBHUH npHTHHH, KaEB-TO, jrainenie cbooo- 
j&l, cMepTt 6 jih3Khxb pojihhxb h t. 3;. (ct. 1889; eyTt* Henpeoao- 
JIHMHH npeHHTCTBiH (07/76). IIpH BOMB, eCHH 3a&aT0I$B ^O^eHB 
6uTb apocTO B03Bpauu;eHB BCJi^cTBieHecoBepineHia aista no B3aHMH0My 
corjiamoHiE), to TpefioBanie o TaKOBOMB BOBBpam.eHiH HQKp&iBaeTOH 
roftOBOjo /j;aBHOCTBK) (plan. Dp. Kac. Jen. 28 okt. 09 i\, no /tiny 
KoHonosa). yKasasnoe BHaneme 3aaaTKa bb cmhcji& OTCTymtoro, 
npe/i,ycMOTp^HHoe ct. 1688, HacTynaeTB, BnpoaeMB, bb tomb hhhib 
ojiynai, ecra coBepineBie Kynnefl kp^eocth hjih sanpoaaaEHofi 
sanncn oSegfleBeno 3a&aTK0MB $op'mhjibho, bb $opMt 

OC 060 H 3a^aTQ1E0f paCEHCEH. npH 9T0MB Tpe6yGTCH 
cTporoe co6jiK)p 1 eHie ^opMH 3a^aT0BH0H pacnscEH, npe^yeMo- 
TpiHHOf CT. 1686 T. X n. 1 (68/544, 71/984, cp. o^HaKO 05/65 
h sp.; cm. Tanace ctt. 1687 h 1689). 2. Jaaie, HMtiOTCE nocra«o- 
BJiGHis, cnen,iaJiBHo npeaycMaTpHBaioiDiiE sa^aTOEB DpH Kjnst- 
flposaaci, ji,BiacHM0CTH (ct. 1513 h 1518 t. X n. 1). 3a^a* 
toeb cjiyacHTB ss'fecB JiOEa3aTeJiBCTBOMB saiaroBeHin .aprosopa (Do- 
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oi^oHOcueB^). 3. /(ajrfee, HMfaorcff irocTasoBJieHk o 3a,a,aTK£ 3Ha~ 
qeKiH OTCTyiFHoro npn npo#a3K$. Ka36HH0x r B HMymecTBB (ct, 
1495 T. X a. 1) h npo^asci g-b ny6 is^Haro Topra (ctt. 1067, 
1176 Ygt. rp. cya,.)_. 4. HaKOHen/B, cymecTByEOT^ nocTaHOB&eHia naniero 
BaKOHO^aTejEBCTBa o 3ap;aTEfe, kotophh He hm^iotb HHnero o6ia;aro 
cs> sa^iaTKOMx, KaEB cpejjjGTBOMB yEp^mreffia sra ocJca^JieHiff ^oro- 
Bopsaro o6a3aTe^BGTBa: sa^aTOK^ HMiex^ 3Haaesie aBasca, no- 
codia (92/12, ct. 27 h 28 IIoje. o Ka3. noftp. h hoct., cp. TaiMKe 
ct. 2215—ycjroBie 3a3&HBa 3aHHraxT> h Hpon.eHTOB'B npH 

mihomt* HafMi). CoBepmeHHo hcho, ito, npH tekomt* aoJiojKeHia 
nainero 3aKOHo;a;aTejiBCTBa ? ^McTBHTejctHo rpy,a,Ho ^axt odmee no- 
mTie o poM 3a^aTKa b-b pyccKOMB upaB4. Ha homoibb upaxo/piTB 
ceHaTGKaa npaKTHKa. 

4_ Cenamcnatt npanmima, cosdtmuasi pmueuwwm 88/33, . 
92,12 u 40, npu3uaem~b sa 3adam%oM% npesyMm^iw odnocmo- 
poimmo ynpmnsenm doaoeopnaeo oOmameJibcmea. 

8to nro cesara yEpfacjiaeTB ,o;oroBopHoe ofiasaTejfB- 

ctbo sa o^boh ctopoh&, #aBinei sa^aroKB. Bb cjryna'fe seHcnoMeBia 
o6a3aTeJiBCTBa no cBoefi bhh$, 8Ta cxopona xepseTi> 3a,a;aTOKB h 
H e ocBo6o2K,a;aeTC5i otb yGeitkobb, npHnHHeHHHXB TaraMB 
HeHcflOMeHieirB, lips geMB, bth ydHTKH B3HCKHBaroTca bb pa3Ml>- 
pis, npeBHinaiomeMt 3a,n,aT0iCB. 3a,o;aioKB 3aciHTHBaeTCH bb cyMMy 
yduTKOBB (88/33). ^aHHoe cenaTCKoe pa3BHCH0Hie (88/33) othochtch 

ICO BCliMB ftOrOBOpHHMB 06a3aTeJI£C'rBaMB, KaKB HpejI i BapHTe^BHBIM r B ? 
TaKB h OKOHnaTeJCBHHM'B, 3a HCKraieHieMB jchihb ^opMaatHoft 3a^a- 
Toraofi pacHHcra, iipo/iasss Ka3eHHHXB HMymecTBB h npo^aacH cb ny- 
dMMaro Topra (88/33, 92/12 H 40). Bb ocoOeHsocTH, cenaiB 
npHSHaeTB oflHOCTopoHsee o6e3neneme 3a sa^aTKOMB bb cjroBOG- 
hhxb c^&KaxB (92/12). 

HecoMHtaHO, hto ceHaTGKaa npaKTHKa, cos^aHHaH bb 3aMiHy 
npeiKHef npaKTHKH (77/219, cp. 71/1017, 74/859, 75/805), npoTBBO- 
hojiomoh ef, dojiie oTBlmeTB h coBpeMeHHHMB TpedoBaaiaMB 
pyccnaro rpa^jianeKaro odopoTa, h Hapo/prraB BOssp^HiaMB. Ho- 
9TOMy h LlpoeKT't rp. yjio^. nocri^OBaJiB 3a cenaTCKOfi iipaKTHEof, 
coba^bb nocTaHOBJceHia, cooTBtocTByiomia pifflemaMB 88/33 h 92/12 
(ct. 1594). 
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IT* Heycmoumi . 

1. Heycmouna &h coepeMennojwh zpamdam%om> . npaem 
man'b me, nan^b u 3adamo%% uspaerm deoH^ym pojib : a) 
ynprmjimisi o6mamejibcmm ujiu 6) ocjiaSMHisi eeo, ei> rnmmin 
omcmynnoeo. 

а. HeycTofea ©ctb iHTpa<|iB, .onpeft&aHeMHi 3aK0H0 MB iih 
ycjiOBjteraHt snepe^ cTopoHaMH npa sammemH japroBopa, 3 a 
Hencnoraeme ofnmTejtBCTBa mh HeaciipaBHOCTB, h cjtyraTB kb 
yKp4njtemK> o6a3aT©jiBCTBB (71/175, 854 h ^p.). YEp^Mamn;©© 
3saq©Hie neycTO hkh B&ipasKaeTCH bb tomb, hto Ke3aBHCHM0 otb h©h 
B3HCKHBaK)TCB H yO&ITKH. 

б. HanpoTHBB, ecm HeycToSaa hm^otb 3Hay©Hie jihihb*bo 3- 
Mfa4©Hia y6biTK0BB, npOHC in ©kimob otb HeHCiiojraenia oOaaaTejrt- 
cTBa, to H©ycTo0Ka jipio6p4Ta©TB 3Haq©Hi© OTCTyusoro, t. e. oata- 
Cuied# o6a3aTejiBOTBa. 

2. B% cyii{Hocmu u sdmcb yneuie o neycmotmm (xorrm da- 
jieno He see yneuie — cm. nume 5) ceodumcsi % ! b ycmanoemniH) 
npednosomeHitt 6b nojibsy y%pmiJimou\eu ujiu ocjiaojimovpu 
(fiynKpiu neycmouKu. 

HauiB IIpoeKTB rpaacftascsaro yjtoKema npHftaxB seycTOtirfi 3naq©- 
ni© ocj*o 6 ajiH)in;eI ^ynKain, hm©hho, bb $opM§ MHHHMyMa #o- 
Ka3asHHXB y 6 htkobb (ctt. 1605 h 1606 3 cp., OflHaKO, ct. 1666). 
BnpoaeMB, Kpej^HTOpB bo bohkomb cayiali eospanaeTB rrpaBO Ha nojiy- 
HOHi© yfiEJTKOBB BB paSM'tp'fe HeyCTOtKE. Bb COOTB^TCTBiH GB 3THMB Kpe- 
^HTOpy Hp©AOGTaBM©TCH H p a B 0 BHfiopa: OrpaHH^HTBCH B3HCKa- 
HieMB HJSH H©yCTOfiKH, HM y 6 HTKOBB OTB HOHCHOMOHiH o6H3a- 
TOJiBCTBa. HcKJiH)H©Hi© ejt'fcjtaHO jsj&a Toro jiHfflB e-ayqaa, Kor&a 
HeycroflKa Ha3HaH©sa bb i^uihxb HaftjteKain;a;ro HGHOJiHeHiH o 6 h- 
3aT©^BCTBa, BB HaCTHOCTH—HCHOJIHOHiH BB C p 0 Kb: pB'fepHTejTB 
hm4©tb npaBo Tpe 6 oBa r rt HJiaTeaca neycTotra h HOHomema o6a3a- 
TejiBCTfea" (n. 2 ct. 1605 IIpo©ETa). Effect, oneBHftHO, neyGToSKa, 
HMieTB 3 saH©Hi© mTpa^a sa h©tohho© HcnoEHOHi© o 6 s 3 aTe#i>eTBa, 
t. e. yicpinraeTB odasaToaBCTBO. Ho bb q&e^mb HamB IIpoeKTB 
iipnji,aeTB HeycToSK'fc SHayenie OTCTyimoro, npH3HaBaa ee 40 - 
GTaTOHHOt B03M§n^©HiH yOHTKOBB. IIpH 9TOMB HpO©KTB Upe- 
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c'&KaeT't CToponaMi, b03M03Khoctb HaBHa^HTB HeycTOiicy bt, ohobhaho 
npeysejiHiOHHOMi* pasM'fcpk, t. ©. npeBOcxo/ouiieMT, jOhtkh, k 9thmb 
nyT©MT> npn^aTB HeycTofKt smiem© inypa^a. Cy^T, m03k©tt> be 
3Tomt> cjiynalj „no npoci»6i. AOMHHKa yMBHBiiiHTB pa3M r kpT, He- 
ycToSKH, xoth h oSasanT, npraETB eooopaacesie h© tojibko hmj- 
inecTBeHHH©, ho 0 flpyrie cupaBejpHBBr© hht©p©ch BipHTera* (ct. 
1607 UpoeKTa). 

3 . Hanpomm% name 3a%onodameMcmeo, a ecjimd'b sa 
nuMb u cenamcnaM npa%mu%a , npmwmom^ 3a neycmouKou 
3na%eme ynpmnjienm oomameshemea, 

Ct. 1585 t. X h . 1 npaMo rOBOpHTB: „HeycTofiKa, onpe/i,IyieH- 
Haa^BT. CaMOMT. AOTOBOpfc, B3HGK0BaeTCH BT, TOMT, EOAHieCTB'fe, EaKO© 

Ha3HaH©Ho, ho H©3asHCHM0 ott, B3fjcKam0 no H© 0 cnojiH©HiK) caMaro 
AoroBop*a, KOTopafi h npa B3HCKani0 neycToiKH ocTaeTca bb 
cBoe.fi eiii, pa3Bi 6u bt, coftepacaniH ^oroBopa 6mo 03MCH0HO. 
t;to MaTeacoMB HeycToiKH ohb np©Kpaii(aeTC0“, Ha 3Toi Toqirfc 
sptma ctohtb h c©naTi>: B3&cEanie HeycTOfiKH h© HCKJiHmeTE 
up aB a Tp©6oBaTi» BOSHaTpaac^eHia 3a yOHTKH, np 0 q 0 HeHHEte h©- 
HcaoraemeMT, AoroBOpa, pa3B^ bt, h©mt> 6hjto ycaoBaeno rrpOTHB- 
ho© (69/310 0 ap., 03/71). TaKHMB o6pa30MT> ? B r B pyccKOM'B npani 
k pyccEOf npaKT 0 Ki apOB©A©Ha 0A©0 HaKa3aHin (§ 30 II 2 r) *)• 
B-ra ace ha©h 6ma BHABHHyTa h pa3BHTa bt, 3aHa,ji,HO-©BpoHefi- 
CKot j[HT©paTypi Bghatomt,.—H o h© tojtbko noc.niAOBaTe.iBHO npo- 
b©A©hho 0 0A©ei HaKa3aHia OTJiHHaeTca pyccKaa neycTOima ott> 
pyccKaro 3a^aTKa. OHa oTJX0Ma©Tea ott, Hero 0 ocHOBamaMH cBoero 
bo300khob©hj'h (4) 0 MHOT0M0 BoapocaMH yqema 0 HeyeTOJMs (5). 


*) Bosbuihhctbo AHBHjnrcTOBTb Taote ixpHAep^HBaeTCff ssriwrAa na 
HeycToftKy, Kaiet na nrrpa$T>. OpoTHBTb—IIIepnieHeBiin't: iio ero mhThuio, 
Bonpoct p BBa^eniH neycTofiM p'finiaeTca bx 3aBHCHM0CXE: ottb toto, neMy 
cayacan* BeycTo&xca: B03M r BiAeniio Bpe&a hjtb oOeBHeneniio (niTpa^t). 
IlepraMeHi-'B b-b CBoeft KpHTHBecKoix ctetb^: wEt, Bonpoey o AoroBopsoft 
seycToUK'fe no BaiaoMy lip, rp. y;u.* (bt> JOpiTA* san. B. 2, crp. 270 n 
nyreMT* cpaBHOHia cooi'B'BTCTByiomnx'B cTaTet UpoeKra (1605 h 1606J ir 
o6iAerep. jsi om. (ct. S40 h 341) npHniemb kt, BHBO&y o HeyMtoomb 3a»M- 
cTBosaBXH (coeTaBHTenBMB IIpoeKTa) repMEHCKoa EeycTGJ'iKir, ct> esi yKp'fc- 
njinroiLtefi fynKAiefi (cr. 340 n. 2). 


* 
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4. Tan e, sb omjvmie mm 3adamna, ■ nomopuil iiMmemb 
moMKo dosoeopuoe npoucxoatcdeme , ueycrnoum Moxcemb m,i- 
mmuymb 6b cujiy a) sanona u 6) dosoeopa . IIoamoMy pasjiu- 
naiomb dea euda Heymnoimu: sanounyyo u dodpoeoMuyn). 

а. SaKOteaa seycTofiKa npesycMaxpaBaeTcn ott. 1574 (ho- 
ycTOHKa 3a HGHcnpaBHOCTB be ruiaTerf no Hajcjteacame eoBepnieH- 
ithme (71/1158 h ji;p- contra 71/329} 3a©MHHME o6a3aTOJiH>- 
CTBaME Meatfly nacTHHMH jisnaMH h be Hcnomeme no ofeaxe/iE.- 
CTBaME CE Ka3H0H>), 1575 (no 3a©MHHME 06n3aTeJlBCTBaME M65K#y 
qacTHHMH JiHn;aMn be pasMlip'l 3% co Bcero Ke3aManeHHaro Ka- 
iiHTajia, 3a nciUioqenieME ofomTeatCTBE, o6©3iieqeHHHXE 3ajioroME 
ae^BH^KHMaro HMfcma), 1576 (o 3aKOHHoft HeycToijrfi no o&mTe/n,- 
CTBaME CE Ka3HOH), H3JI02KeHHBtSE BE IIOJtOK. 0 Ea3. OOflp. H HOCT.), 
H 45 Il0J[03K. 0 CeJlBCK. HafMft BE X. XII V. 2 (no OfomTOJIBCTBaMB 
naHHMaTejLS q6e yn.aaT'fc be cpoKE pa<kmME carkflyeMOi hme naa™ 
no nojiyKonefiK^ ce pytaa seflOflaHHoft eyMMEi 3a Kalian 
npocpoyKH). 

б. JodpoBOjrBHaa neycTOlKa, xpedyioniaa pa cbooxo bo3hheho- 
B 0Hin racBMOHHOit $opMH (72/78, 69/418, 416), npe^ycMaxpEBaeicH 
ctt. 1583 h cji., a Tame cx. 1681 (npn 3anpofla3Eaoii 3anncn). 
Kopone, HeycTOticot MoryxE 6u.Tf> o6e3aen©H£i hobth bc 4 floroBOpH 
KaKE npe^BapnTejiBHHe, xaKE n OKOHnaTeJiBHHe no flOJtroBHME 
o6a3ax©JiE>CTBaME. ycxoBi© o HeycTGtKft h© mok©te 6 hth> BK-amaeMo 
be saflaxosHyio pacimcKy (68/347, 70/1866), be floroBOpH ce KB3- 
hok) n floroBopn, o6©3n©n©HHH© 3aKOHao& neycxotKOt (80/86). Ho 
k 9th nocji^Hi© .noroBOpN MoryxE 6hth> o6e3neq©H£i /i;o6poBOJii>Hofi: 
H©yCTOfiKOl BE $OpMi OTfl'kUBHHXE yCJIOBit 0 HeycTO&Kt, H© BEJSK>- 
HBHHHXE BE T6KCTE flOTOBOpOBE (68/628, 69/68 H flp.). JIpBBOJtaeTCH 
Taro o6©3n©nnBaTi) nonoraem© floOpOBOJiBHOt neycTofes hoboS h©- 
ycToftKOfi (74/83). HaK0H©n,E, bo3mohcho, npn ycjiOBin outaKH ey- 
AOme, oo©3n©q©ni© oOimxeJiBCTBE, hm4b)h^hxe Hp&BCTBeHiiHH 
HHT©p©GE (03/83, 75/483 .CM. § 10. 3). 

5 . Sacjiymueawm% dcuim , enuMaum cjirndymifie eonpom 
6 b ynemu o ueycmouK'm, 

1. HeycTOHEy bobmomo HasBanaxt n© to^bko ^©HtraME, ho 
h EpyrHMH BeiaaMH (nnan© IHepineBeBME! ose npaBE be OTHome- 
h!h HeycToSfiH tojibeo 3aK0BH0fi). HeycTofina B03M0H;Ha TaESK© be 
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bh&Is nepio&mecKHX'B MaTe^ef, no M'fep'fc upocponenHaro BpeaceHH 

(76/509 h ;n;p.). 

2. Pa3Mtpi» HeycTOHKH He orpaHHqeHB (94/74). Oftnaso, nepio- 
ftaqecKaa HeyeToftica, . onpefliuraeMaa bb Hpofl,eHTaxB Ha eyMMy He- 
omaqeHHaro bt> epoKB no jnoroBopy 3atMa pocTa, ycjiOBJieBHaro 3a 
nojftsoBaHie KanHTaJEOMB, He mokgtb 6htb Ha3BaaaeMa bb pa3- 
M'fep'fe, Hp6BHHiaH)Hi;6M'i> y3aKOHeHHHii pocTB (93/108, cp. 3aSOH£ 0 
p0GT0Biii;HHecTB^ 24 Man 1893 r. o npecjifeftOBamH pocTOBmuqeeEHX'B 
^ticTBiS). Bb ryoepmaxB ^epHHroBCKot h IIoJiTaBCEOH komhcctbo 
H eycToflM hh bb KaKOMB c.ayqa& He MoaceTH npeBBimaTB cyMMH 
caMaro 00H3aTeJiH>cTBa, HeycTOHKOH) oOesneqHBaeMaro (ct. 1584 t. 
X q. 1). IIpoeKT-B (cm. BHine II 2), BCJiliftB 3a repMancKHMB yao- 
aseHieMB (ct. 343), npesocTaBjiaeTH cy^y upaso. yMeHBinaTB paBM'fepB 
B3i*rcEaHiH no HeycTOHKi; y HaeB see pa3M±pB HeycToton se mo- 
aceTB 6 htb yMeHtmeaq. cy^OMB (94/74). 

3. CorJiacHO pa3BSCH6HiaMB oeHaxa, npanaTie BipHTejieMB 
Hena/peacamaro HenojtneHia o6a3aTe.HBCTBa hm ho HCTeqemH cpona 
ne MinaeTB B&pHTeaa npaBa na HeyeToincy (71/960, 73/267, 1602, 
74/171; cb bthmb ne bg4 pbhjihcth eoriacHH; mane—Taose 
UpoeKTB bb n. 3 ct. 1605, cai/if10113,10 3a o6n*erepM. yjoas. bb 
§ 341). HanpoTHBT., #ora;HHKB ocBo6osc/i;aeTCH otb HeycTofira 
bb cayqal. yMOHema B^pHTeja otb hphhhtIh ncnoOTeHia o6a3a- 
TeJBCTBa, a paBHHMB 06pa30MT> npH OTCyTCTBiH BHHH ftOJDEHHKa, 
t.-k. HeycTofica ecTB iHTpa^H, HaKa3aHie, a saKasaaie npe^nojia- 
raen/ Bray (00/62, 05/52). Boo6me, cyjptfa HeycToSKH, Ka kb %o- 
HOJiHHTeJitHaro ^oroBopa (71/175), bo mhotomb 3aBHCHTB otb 
cyaJ»6si rHaBHaro ftoroBopa. 

§ 36. nopy hHT ejib ctbo . 

1. Bb npoMMonojiomuocmb sadamwy u neycmoumb , no- 
pymwieMcmeo ecezda UMmemb 3nmenie ynpwruimm o5ma- 
meAbcmea. Uodb UMeueMb nopynumejibcmea pa3yMmemcH 
mcmoii donojmumejibuuu dozoeopb, eb eujiy nomopaso nopy- 
%mnesb odmyemm nepedb %pedumopoMb ucnoAumm oSttdamejib- 
cmso e2o doMfCHuna, ecjiu nocjimduiu omozo oSmameMcinea ne 
iicnojiHum'h tamb. 



T. o6p., EopyqHTejikCTBO o6e3ae , iHBaeT r i. nenpaBHOe HcncuHe- 
sie o6s3aTeai>CTBa (69/522). T(feiH00Tt> nopy^HTeaBCTBa, cpaBHH- 
TeaBHO ce saj^aTKOMB h HeycTO^KOf, .BtipaacaeTar be ^oaojcHH- 
TGItHOt OTB^TCTBCHHOCTH TpOTBJirO SHRa Ha p 3 $ Y G% ftOaJKHH- 
KOME. Gat#., Kpe^HTOpB HMieTB H0 O^HOrO, a H'feCKOJIBKO ajffHE, o6ji- 

3aHHHx , B yraaTOl soara. Orcioaa noBBimaeTcn ysipesHOCTB 

be HcnojEHeeiii ^aanaro o6a3aTeaKCTBa. Ilpa h^me, pjMaTeaBCTBO 
3a HcaoJiHeHie o6s3aTeaU‘TBa moscho paonrapaTB up oTsiTCTBeH- 
HOCTH HOpyaHTGM 3a £$tCTBHT0a:&HOCTb OOBBaTe^BCTBa, 
nanp. na oayna# HecoBepineHHoa'&TiH ftoroBopHsmaroca aoa;K0HKa. 
OTBfcTCTBeHHOC'TJb 3a ftiS&CTBMTOaBHOCTE ’.HOJBKHa 6UTh, OflHOKO, BCer^a 
orofiopesa (92/67). Cm. § 46 II 1 a. 

2. J^onojmumejibuasi omemmcmeeunocmb odmao min nm- 
ckomku%% nopy%umejieu Mooicenib dumb ycmanoeama a)tronacmu 
dojiea uau eo eceu cyMM% u 6) ne mojibno npoemo ob ?iACimejiCih 
eteU uau nacmu wjmmu, ho QMmrn s cb mmvb a Gb iiAamejiem 
.en na cpom (cmm. ldo6 u loo7 m. X h. i). 

а. IIpe#iioaara©Tca, HT0 nopysHTeat HpHHHMaeTE ot- 

B^TCTBeHHOCTE BO BC©t CyMM$, eCJTH He OrOBOp©HO, HTO OHE OTB'fe- 

HaeTE be Haora aoara (gt. 1556). G^easo, bo BcastoME eaynat, be 
mpj &onoaHHT©afeHaro 3HaH0His nopyqm^ascTBa, oraiiTCT bohhocte 
nopyqmeM nepe^E B^pHreaeME 3a floarE ero floa&HHKa He mo- 
BCSTE UpeBHHiaTE, MET 6HT£ T3PKeS§© OTBfeCTBeHHOeTH caMoro 
^OaSCHHKa. IIOpy^HTeJlBCTBO Sy^OTE HeftMcTBHTeaBHHME HaGTO#£KO> 
Haci$aB&o oho npeBHCHTB canoe o6a3aTe^n>cTBo, IlopyqHTejiBCTBo, 
tfy^yra ohhhme h3e bh^obe otfeaneieHis ji;oroBopHHXE ofeateaBCTBE, 
MomeTE conpoBoaenara r a a b h h S jjoroBopB, KaKE HMymecTBGH- 
HKfit, TaKE H JtHHHHft, * BaiTp., Misy, JIOTHHil HaeME, eCJfH TOJt&KO 
jroroBopi, h© npoTHBopfeHTE 3aK0Hy, duaroraHiio h oGmecTBeHHOMy 
nopaasy (§ BO I 2 b), a pasno h aoroBopE, yne oSeaneHeHHHt saao- 
roMH He^BHSHMaro HMymeGTBa (69/504, 522 0&p«, 08/104). T. 06 p,, 
bobmOjKho h ;potffoe otfesnesenie HCHoaa©Hifl o6a3aTeJBCTBa ( 

б, IIpe^noJiaraeTCff, htg nopy^HmiB gpHirHMaera o-r- 
b§totb6hhoct&; npocTO 3a jtoifn>, ecan ho oroBopeiia HHa« 
ero OTBiTCTBOHnoeTt (nopy tot© a bctbo n p o c t o e, h e o p o u n o e) ? 
na® »*£ MaTO^Ki #o$ra sa cpf>E% (nopy^HteaBCTBO cpo^Hoe), 
ecaa rasas 0TB r l>TCTBeHH0CT£ BHroBopeira. Bo3M03Kho, o^hsko, ho- 
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M&meHie be ^oroBOpi. o^HOEpeMenno nopyanTOMCTBa h npoCToro 
h Gporaaro; be btome cjtyqat ote bom Kpe^HTopa saBHcHTi boc- 
nojiB30BaTH>Ga tIime mh ftpyrn&tE bh^ome nopyaHTeJiBCTBa (71/386). 
IIopyiHTejlBGTBO cpOTOOe OTHOCHTGH KB o6H3aT©JIbOTBaME TOJIBKO 
j^eHeatHUMB (78/66), h© HComaa nopyHHT©jn>cTBa h no 3aiua ( a,- 
kkme (Pim. rp. itaec. ,a;en. 6 $©Bp. 1908 r,, no jj;iay CHcoeBa). 

3. HecponmiM'h, mm npocmuAt/h nopy%umejibemeoM e na- 
BueaemcH donojmumejibnasi ome^mcmeennocmb nopy%umeJb,% 
naomyncmvtasi npu necocmoHmesbnocmu dojimnwm. 

1) TaKOH MOMGHTE H a C T y H H T E, KOT^a HUyityBCTBO npB3HaH- 
Haro HeoocTOHTeMHKMB ^ojisKHHKa 6yjx©TB HOftBeprByTO npoftmi, h 
BB ipyH©HHHH ^©hkth pacnpefliuieHH Measly BipHTeMMH, a 3ariMB oKa- 

a£©TCH 5 HTO CyMMBI 8T0XE ft©H©rE 6ya,eTE H©ftOGTaTOHHO JJia y^OBJl©- 
TBOpGHIH Toro £OJira, HO KOTOpOMy J^aHO nopyHHTejTBGTBO (ct. 1558). 
UpH home, ©cm cyMMa #o.Hra h© Hp©BHma©TB 1500 py6a©H h, 
CJlfttf., H6BO3M0mH0 05BHBJ[©Hi© H6G0CT0HT6JIBH0GTH, TO BE TaEOME 

CJiynafe goeTaTOHHO o6Hapy3K©Hia o^aofl: faKTHiecKOi seco- 
CT0HT6MH0GTH, KaKOBaH y^ocTOBfcpHeTCH Ha^nHCBB) cysefmaro npH- 
cTasa na hchomhtbmhome acri (80/121 h ,ap.). 2) B^phtojib 
O f>H3aHE HpH UpOCTOME HOpyqHT©JlbGTB^ HaTaTB BBHGKaHi© JlOJira 
ct> ^ojracHHKa be npo^oJiaceHie in © c t h M4can;eBE co %mi aa- 
CTym©His cpoKa miaTeaca h h© mohcbte oTcpoHHTt no aceM- 
eiK) ^oMHHKa HGHOM©Hia o6H3aT©^H>cTBa 6©3E contain# Ha TO no- 
pyHHTeis. Be npoTHBHOMB c#yqa4 aopyTMeM ocBOtfo^aeTc# ote 
BCHKO f 0TB&TCTB6HH0CTH (n. 4 CT. 1558). 3) Be BH$y, Oj^naKO, Toro, 
TTO B3HCKaHie CE HOpyTHTGM HOMa, npH BecOCTOHTeJIBHOCTH 
flOJiscHHKa, TpeOyeTE Meoro bp©m©hh,—be Bimy aroro B-fepHTeJiB 
b % npafil npesBapHTejiEHO 3anpocHTi> HopynHTeM, h© corjia- 
C6HE 3IH OEE yTHHHTB H©M©,Ii;jr©HHO MaTOffiE BM&CTO ftOMCHHEa, a 
apa Hecomacia Ha to, npocHTE cy^E o Ha-KoaceniH 3anpem©HiH Ha 
HMini© HopyaHTejiH o6©3nea©Hiji CBoero HCKa Ha Cjtyaaii Heco- 
CT0HT6JIBH0CTH ^OJIHCKHKH (n. 1 CT. 1558). B£pHT©JlH) Hp©AQCTa- 
bmotch torse© npaBo Tp©6osaTB ote nopyHHTeM BG3Harpa3E£ej3i# 
3a bc 4 ySHTKH a pacxOflH, kotoph© fiyayTE noHeceHH kme spa 
BSueKaHiH ct> JiojtsKHHKa (tote as© n. ct. 1558). 4) Ecjeh nopyHH- 

T©JIE> H©M©Ji;Jr©HHO MH BHOCJTfe^CTBiH 3aHJIHTHTE B^pHTGJIH) cyMMy, 
BE KOTOpOf OHE HOpyHaJICH, TO OHE M02K6TE B3HCKHBaTE> 9Ty CJM“ 


i 
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MY CT> SQ/UEHHKa, T. 0, CTaTH, Ha M&CTO B^pHTeJIH, T&KJK© ttpaBO 

nojty'iHTB B03HarpaK;a;eHie 3a uoneceHEue hmt, ott, Toro yfiHTM, a 
paBHo h npoD,eHTH ct> sanja^eHsoS 3a Hero cjmmh senerT, (h. 2 h 
3 ct. 1558), 5) Ecm hm^otch HicKOJrwco nopyBHTejiet, to Kas^ai 
H3T> HHXT, OTB^HaOTt BT> THCTH flOJira CT. EpjrOBOt OTB^TCTB0HHOCTBJO 

ftpyrT, 3 a spyra, a He coJtHsapHO, KaKT, bt, nopyqsTejrBCTBii cpon- 
homt, (u. 5 ct. 1558; 90/58 h 68/514). Bt, rytfepHiHXT, HepmroR- 
CKOfi H IIOJITaBCKOft nOpyTHTGJlH. H© HM^GTT. HpaBa OTEa 3 HBaTH>CH 
OTT, HJiaT©3fa, XOTH 6hl caMT, SOJtKHHKT, H H© 6 mt, ©m© HpH3HaHT, 
HecocTOHT©jiLHBtM r b (ct. 1559; 76/262). 

4. CpOHUoe nopynumejibcmeo ecmb donojmumejibucm om~ 
emmcmeenuocmb nopy%umeji&, nacmynaxnqatt neMedjiemo, nani> 
mojibno dojioicnuK'b ne sanjiamuji^ ceoeeo dojiea 6% cpom 
{cm. 1560). 

1) He Tp©6y©Tcs, no9TOMy, oOMBjtems sojimnBKa neco- 

CTOHTGJIBHEIMT,. 2) OSHaEO, BT> CpOHHOMT, HOpy THTejn>CTB f & BfcpHTeflfe 
o6a3aHT> o6paTHTB B3BrcKam© Ha nopyqHTGjui n© no3me Micsna 
no HacTyrueHisi epona HcnoraeHk o&isaTejiBCTBa (77/82 h sp.). 
Bt. npOTHBHOMT> cjiyTaft nopyHHTejiH. ocBotfoscsaeTCH ott, njiaTeaca 
no o6H3aTeorBCTBy KaKT, npon;eHTOBT, ? mwb h caMaro KanHTaJia. 
3) IIpiI 9TOMT, CGHaTT, pa3T,HCHMT, ; TTO B3HCKaHl© M05KH0 06 p&THTH> 
h KeuocpeacTBesHO Ha cpoTHaro nop jtht em, h© o6pam;aKCb 
np 0 sBapHT 6 Jn.no co BBHCKaHieMt kt, sojmHHKy (70/516). Ofipame- 
mean, B3uoKaHin sa cpoisaro nopyraTeJiH h© HCKJnonaeTCH B03- 

M03KH0CTL SJIH B'fepHTGJIH HOJEyTHTB ysOBJteTBOpeHie H 0Tb CaMOrO 
SOJtSKHHKa,—BaiKHO T0JIBK0, TT06 t, B^pHTOJIt He npoayCTMT, MkCflT- 

naro,cpoKa pjj npesMBjieHin Hcica kt, uopyTHTeJiH) (05/10). Pa3y~ 
M'feeTCH, HTO B03M0JKH0 np©ST,HBHTH» HCKT. KT,, sOJI^HHKy H CpOTHOMJ 
nopyqHTejiH) ossoepeMeiiHO h cobm&ctho (78/272). r (aHHoft ceHaT- 
CHOH npaKTHK^ CJlisyeTT, H IIp06KTT> (ct. 2559). HaapoTHBT., h4- 
KOTOpEJ© D/HBMHOTH (IIIepineHeBMl,, IETa^apt, npOTHB'B“AHH©K0BT.) 
H© corjiainaroTCH gt, saHHHMT. pa3MCH6Hi©MT» eeHata h CHHTaiQT'B 
hgo6xoshmhmt», hto6h b4pht©jib npesBapuTGJiBHO ofipaTMca co 
B3HCKaHleMT, KT, S0Jt3KHHKy. 4) IIopyHHTe^H, yUJiaTHBT. SOJtnb HO 
o6H3aT©jEi.cTBy, CTaHOBHTCH Ha m&cto Kpe^HTOpa H yS0Bl©TBOpa©TCH 
HO COpa3M&pHOCTH: CT. npOHHMH KpeSHTopaMH, yHaCTByK)J21HMH BT. 
KOHKypcHOi Macci (ct. 1561). 5) Ecra HMteTCH h4cbo«bko nopyra- 
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Teael, TO QHH H©GyTT> BE epOqHOMB nOpyqHTOJIBCTB^ COJ1H- 
Tj,apHyio OTBiTCTBensocTj,, be hpothbohojio&hoctb npocTOMy 
(90/58, 514). 

5. TIopymimejibemeo mpeoyem^b djist woezo eomuKHoeeuisi 

a) nucbMetmow popMU u npenpa^aemtsi, Hacmuocmu , 6) 

nponyCr&oM'b cpona oopau{mm e3ucnamji na nopynumejisi. 

a. IJopy^HTejitcTBO eOBepmaeTCH eo6cTB©HHopyqHOH hoj- 
n etc bio nopyyHTeJia sa 0(>H3aT©jrLCTBk nocjrfc pysonpHiuiaftCTBa 
ji;oj[2KBHKa. 3a HerpaMOTHaro nopyMTejra no#UHCHBa©Tca tote, 
I^OMy OHE BE TOMB B^pHTE (CT. 1562), KaKOBaH HOftllHCB ftOJISKHa 
6&m> 3acBHfti>T6.ai>eTB0BaHa (70/1242). IIopyqHTejiBCTBO moskote 6bitb 
coBepmeso h be OTaiJi bfomt aKTi ce ccEUtKof Ha 
06s3aTejibCTB0, 3a KOTopoe ftaeTCH nopyraTejiBCTBo (74/2). 

6. 0 npeKpaiu;eHiH nopyqHTejttcTBa, irpH neeotfjiHJfteHm 
mecTHM^caqaaro k o^HOM'fecaqsaro cpoisa, KaKE paBHHME o6pa30ME* 
h npn OTcpoqitfi HcnojiHeHiii o6H3aT©jtBCTBa 6e3E corjiacia nopyqa- 
tom cm. BHine na. 3 a 4. 

HMfeEOTCH OT^iaBHBia npaBMa o nopywr©ju>cTB , fe no b©ec©- 

MME, H3JC03EeBHHH BE JCT. 0 B6EC., K OCOdETH HpaBHJia 0 HOpyqH- 
TOJIECTB^ HO ftOTOBOpaME CE Ka3HOH (CT. 1563 T. X H. 1). ^TO &a- 
caeTCB 3aaora, KaKE cnocotfa o6e3neH©ma HGnomeHiH o6a3a- 
T6JIBGTBB, TO 06e 9T0ME H3303K6H0 BHine (§§ 20—21). 


rnoBo IV. OTBlTCTBBHHOCTb 30 HeMAJiesomee HCnOAHBHie Ofifl- 

30TGJlbCTBTj. 

§ 36, OHHCTKa. 

I. Oon^ee nonmnie . 

HesaBHCHMO ote BHineH3JioaceHH£isT> choco6obe o6e3neHeHia 
06H3aTeaECTBB (§§ 35 H 36), HO BE TfeE H© hIimxe, rpascftaHCKoe 
npaBO B03JiaraeTE Ha ftorasHKa Tara© otbIjTCtbbhhoctb 3 a Hesaft- 
iiemaii!;©© sonoraem© o6s3aTeai>CTBa. CjrfeftOBaT©JiEHO, ftOJHSHHEE ne 
TOJttKO nofiy^aeTcs hchomhtb odneaTeji&cTBO, ho hghometb ero 



Ha&SeSKaiEtHMTo o6pa3GM'B, HO^B CTpaXOMTo CBOGH OTB^TCTBefUIUCTH. 

9Ta oTB^TCTBeinrocTt BMpa^KaeTcs bb ^bjxi» $opMax%: 1 ) omhctim 
h 2) upocpoyra, 

1. Onucmna ao wupono, \io cMUcsm <moeo caom vnm 
oQttscmHocnih dojummma omemnamb m Henad.'iexmviee nenoj- 
neme ooHsameMcyriea eh cumj uedocmmmoeh ra npaem hu ne- 
pedaunyto eeu^b ujiu eo cumoEi eeiqu, 

COOTB^TCTB6HK0 9TOMJ M03RH0 paBJlMaTB JJ, B a B M & a 

©hhctke. 1. OqHCTKy bt> cmj H©ji,ocTaTKOB r h b % ripaB r I> Ha nepe- 
jyHHyro Bem;i> e 2 . oq^emy bb cMy ne^ocTaTKOB'B bb caMoit Be- 
m,a. Bb cbok) oqepe^t oqHCTKa 3a HesooTaTKH Bq> npaafe MoaceTB 
6 &ttb uojj;pa33,^jieHa sa jpa iro^BH^a: a) oqueTKy 3a He^oeTaTora 
npaBa co6ctb©hhocth kb , nepe^anHyto bgih.b (9 b h k iy a) h b) oraeTKy 
3a o^peMbHesie npaBa co6otb©hhocth KaEBM-ratfo BemsHMH 
ixpaBaMH (nanp., sajiorora) mh jcasce a o6j*3aTejiEcTBeHHHMH npa* 
aaMH (Hanp., aojiFOcpoqaoH apeHjtoi). 

JOE. Onucmna as pyccnoM** afinonodame. tban Gib u eeumnenuU 
npanmumh. 

1. B'b uamux'b zpaxebamnux% sanonaxo npedycMampu ~ 
eawmctt %aemnue csy%au omemmcmeeunocnu a) npu mjnxm- 
npodaoiem mdmmimocmu (onucmna sa nedocmamom ra npam) 
u 6) nynjim-npodaotm deuxeuMoemu (omicmna sa mdocmamnu 
eeu{U). 

a. nllQJXb MMGHGMB OEHOTOKt, TOBOpHTB 3aE0HT>, pa3yH^©TCaOOV 
HBaeme, &ftjiaeMoe bi* Kyuaeit kp^hocth npoiaBHOMT. o tomt*, '-jto HAiy- 
mecTBO npesK^e HHKOMy otb Hero h© 6 mo npo^aao B*3aJiOjKeHO, HBKoMy 
H0 BB q©MB H© yKpfellJIoHO H HE 3a qTO H© OTllHCaHO, h o6a3aH- 
hoctb, apHHHMaeMaa apo^aBQOMB, oqHiu,aTH> noKyniUH&a otb bc* 1 vxt> 

BB TO HMymeCTBO BCTyillHH&OB'H H He ftOBOftHTB JU> y^HTHOBB, C% 

y,a,0CT0B'fep©Hi©M'B 3aajiaTHTfc oho© noKynii|HEy, 6y£e Ta&OBue ;uh 
H ero apoMOfigyra" (gt. 1427 t. X q. 1). 9 to ycjiOBie 06 b oehctkIj 
OTH eceilO KTB HpOH3BOJIE»ilWk'B MH CJiyqatHHM'B HpHHaMeaCHOCTHMlj 
{§ 6 III); OHO aojiHCHo 6 mtb ? H09T0My ? orOBopeno bb Kyiweft Kpl> 
hocth. CeHaTCKaa npasTHKa HaspaBJiaJia, ojiHaso, sa y e H M o- 

Hie OTBfeTCTBeHHOCTH OHHCTEH HpH KyHS^-HpO|ia3K'^ He^BH*KHMOGTH. 
Tara, 1) BTo npOTHBopteie hphmbjmi> Tpe6oBaHieM , t saicona, cenaTH 



craTaeT't ycjroBie o6bohhgte& npraa^escHocTtio o6bikhob6hhoh, 
t. e, cawo co6oio npeftnojiararoineiic& (§ 6 II). BctfiscTBi© 9Toro o^ho 
yMoaianie bb Kyxrael Kpimocra o6b okhctk& h© ocBo6oa£sa©TB 
npoffaBija otb ero otb^tctbokbocth nepe^ noicynm.KKOM'B, a ecm 
nposaB©fl,B ssejiaeTB cjeokhtb ob c©6a 9Ty otb^tctbchbocte,, to ohb 

JHOJIWeH't nOJtOfflHTejrBHO yCTpaKHTB cetffl OTB OTB^TCTBeKHOCTB. 
Taico© TOJTKOBaHie s^otb c©HaTT> Ha ooHOBasiH ctt. 574 a 684, rco- 
bmh, H©3aBHGHM0 otb corJtain©Hin CTopoHB, B03Harpa3K,a,aeTCH jihh;o 
sa ydHTKH, up bhHH 6HHH© npaBOHapyiuemeMB (92/61 h ap.)* 2) Pac- 
initpsH, sajr&e, uohsti© obhctkh npn KyMk-Bposaacfe bb HKTopecaxB 
HOKynaTejia, ceHaTB B03Jtara©TB otb§tctb©hhogtb na nposaBna no 
OTOCTO^ HB TOJtBKO BCJli^CTBi© OTGyffl^eHia OTB EOKyH- 

mHKa spyroMy mnj (71/1121, 79/82, 81/87), .ho h bb spyrnxB 
cJiynaHX'B, KaKB-To: 3 a HosocTaxonjoe epothbb nos;a3aHHOt bb Kp£- 
BOCTHOMB aKTfc KOJtHEeCTBO 36MJTH (84/20), 3a H6S0HMKH, EHCJlEInia- 
ca Ha hm^hih, xoth 6 u nposaBenB h h© 3HaJiB 06 % hxb cym;e- 
cTBOBaHia (80/184), Taoce h 3a y6&iTEH 5 ephehh©hbh© npe^mecTBy- 
k>ib;hmh nposarci kMctbiemh mh yaymeHinMH npo^aBixa (74/848, 
80/184, 97/9). 8) HaKOHen/t, bb t±x% ace ycMeEia otb^t- 

CTB6HH0CTH TipOftaBtja Hep©3,T. HOKynB^HKOMB, C0HaTB paCHIHpfl©TB 
HOHHTie 0 BCTyHIUBKaXH, nOHHMaa IIOSB BOCjI^a,HHMH HB TOJtBKO 
T&XB MU/b, KOTOpHH BBHHMK EpOTHBB HOItyBB^HEa HCKB 0 BpaBt 

co6gtb0Hhocth, ho h t£xb jihii/b, KOTopHH orpaMBEBaroTB rroKyn- 
ii^HKa bb HSBjjeneHiH BtrrosB otb npio6p&T0HHaro^ raymecTBa. Kb 
T arawa JiHixaMB cosaTB othochtb apeH,a;aTOpoBB, ecra npaeo hxb 
na ^ojrrocpoHHyio ap©Hsy bobhhkjto #o nposaaca h 9to npa- 

BO H0 6JMO HSBfiCTHO HOKyEEXHKy HJIH H0 OTOBOpOHO BB KJSH*ei 

KpinocTH (74/848). Ho, kb TaKHMB BCTynmHKaMB cosaTT. ne othq- 
ghtb KBapTHpaHTOBB bb (78/21). T. o6p., H© Tpe6y©TCH aaa&e, 

hto6ej npaBa BCTymu/HKOBB 6 jmh ycTaHOBJieH&T pimonieMB cyj^a, a 
iXOCTaTOBHO 6y^eT , B, ecjia ohh OGHOBaHH na tome hjih xipyroME o5- 
CTOHT0 J[E>GTb 4/ SO nposassa OTHOCHII]:©MCH, T. ©. B03HHKIH6M'I> SO 
nposaara (70/1548). BupoB 0 MB, TTo6Et nposaBOHE ne mote 3am,H- 
maTBca npH o6panxeHiH kh neMy HCKa o6t» ydHTKaxT. caMOCTOBTejit- 
HbiMH so^^aTOJiBCTBaMH, 9TOro noEynni;HKT> o6a3aHT> hphbji©bb 

HposaBn;a Kh s'k&y, HanaTOMy 3-m> jihi^omb hpothbb noKynaT©jra 
(71/561), a He nosynaTeieMT npoiEBt Tpe^naro JiHu,a 
(78/21). IIpHBJieB©Hie nOKynuiHKOMB nposassa kb B036y2Ks eH ' 
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Hoaty xpextrax, Mijoart, OTmaexx, iipojaBua npaBa jnmxb iioxomx, 
BTopot nponeccx, npoxHBX> noKynmnica o HeflocTaxoHHoil ero samHX$ 
bx> Jifiji-h cx> xpexBHMx* jtmpwh (73/1240,7(1325), 

d. OxHcxKa 3a He^ocTaTKH bx> caMoi Belize: npeAycMoxptaa y 
Hact b'b err. 1516 h 1518 x. X h. 1—npa KyMi-npoflasc'fe £Bh;kh~ 
mocth. Ho cenaTT* xait me h s^cb cTapaexcfl pacmjrpHXi> upaMtae- 
ide ohhcxkh, nanp. } upa HaIhri; KBaprapu (§ 49 I l, 6. 2)). 

2. Ho, noMUMo npaMoso ynmauin Qanoua na omtemny 
e% mjmeu npmnocmu, paeno nm% pactuuptmeMHaeo mojim- 
eauist ceuamoM h amou oHucm&u, ca»\t'b aanon% donycnaem'b ee 
(rt> v^bjiojwb pndn> dpysum ?. cjiy%aeei >. 

Tam, 1) nps HOKymd Kpa^eHof Bein;H (ex. 1512), 2) aa- 
•xoris h 3aKJta^ (cx. 1629, 1630 h 1664), 3) yoxynKis ofiaaaxeJTB- 
CTBeHHHxx: npaBB sa ftificxBHxejtLHoexL ycxynaeHHaro npasa 
(ex. 2044 h 684, cm. § 41-i 1). CaMO co6oh> hohhxho, 
xto oxb4xctb6hhoctb no oxHcxtt'fe /noJtHCHa 6 hxl xarae Aonj- 
iu;eHa npH M'&n'fc HMyuiecxB'B, MHpoBot cfl'&OTi a bx. spyrHxx. 
ejtyiaaxx*. Boe 3xo noKa3BiBaexx>, hxo h bx. HameMx. gaKOHO^axeOT- 
CTB4, BX> OCOgeHHOCTH BX> CBH3H C'B CeHaXCKOt UpaETHKOfi, OHHCXKa’ 
BbimjEa 3a npe^jtH yaKaro CBoero npHMfereHiH bx. npasi. Ona 
cxpeMHxcH Bbipacxs Ro of>nj;aro yxenia o6x> oxhcxeI*, KaKir ocodoB: 
M'fep'fe, Hodyncaaiom’eH ^oOTtHHEa saji;jEe^aiii 1 HM , B oopasoMx. hchojehbtb 
cboo ofiKsaxajt&cTBO Boxx. noqeMy h o^merepMancKOe y,ao$Ke- 
me Hie uocxaHOBJTBexx*: „IIpaBEJia o 6% oTB^xeTBeH booth npofl&sna 3a 

HP^oexaTKH lipoaaBHOfi BBHp: COOXB'feXCXBBHHO IipHMiHHIOTCH H KX> 
apyrHMB soroBopaM^, icoxopHe hm^ioxx. i^jebio BOSMes^aoe oxbv* 
}KAOHie hot odpeMBHeHie KaKoi-OT(>o Benin". TaEHMx. odpasoMx., hh- 
cxHxyxx* oxhcxkh pacmapHexcH o6maro yxeHur o 6 % oxb'&t- 
CTBenHocTH 3a HeHsyyteaca'mee HcnoOTenie odOTaxeOTcxBx,. 

CTBie Bcero 3XOBO M^CTO 03JTO2KeHi5T OHHCXKH—BXj MaCTH 

ooB 3 axejtBCXBeHHaro npaBa. OtfHaKO, HJiJX Toro, xtoSh HHCTHxyxx. 
oxhctkh bbihootmx* CBoe Ha3HaHeHie no(5y3K#axB ^oisiib’a nenon- 
hhxb Ha^Jie^KaineMx. o<5p&30Mx» cbob o6a3axejiLCXBO — otb axoro 
6e3ycjtoBHO HeofixojiHMa Ha^aeacamaa sopMHpoBTca oxhcxkh. Bx> sxomb 
oxHoineHis^ pyccKoe npaBo sa^eso He cxohxx> Ha bhcotJ. Taaii, iipa- 

BHiEBHaH uocxanoBKa oxhcxeh xpe6yeTX>: 1) hxo6h ona bobhh- 

u 
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Kajta KenocpeRCTBeHHO be OH.xy 3aKona, 2) tto6h ona ne Moraa 
6 lixb c ji o k e h a no RoroBopy HejofipocoBicTHHHMi. 
rqji:khhkomb h 3) K0 o6oram;ajra KpcRHxopa,SHaronjaro o He- 
RocxaTrcaxE be npaB^ Ha boire h be caMoi BeiRH. 1) MeKRy rfiMB, 
xoth cenaTE h npH3HaexE BOBHHKKOBeme obhcteh be csjiy caMoro 
aaKona, no be to ase speMH RoayoKaeTE bo3mokroctb cjiosceHia 
othctkh npn Kym^-npoRaKk horbekemocth, H03aBBCHMO ote aeRo- 
6pocOBiCTHOCTH iipoRaBna. 2) Comte ocxaBjrHeTE TaKHME oSpasoME 
Sobe BEHMania bosmokhoctb oSMana npoRasROME noKynaxejtfi. 
Hanp. ? npoRaBeRE, 3Han o HeRocxaTttfi npasa coficTBemfocTH m 
npoRaBae&yro bgirb, t4me ho Mextfke cjjaraeTE ce ce6a o^hctky. 
TaKOe GJtO^BHie OTOCTK0 CJlfosyOTE HpH3HaBaTB H0RfcfiCTBRTeJtt>HHME, 
xoth 6h be CHJty ct. 1528: w n$jrB ero (RoroBopa) RojiKEa 6 mtl ho- 
npoTHBHa... Sjtaro^HHiio h oSiRecxBeHHOMy nopaREy". IIpaBMbRte 
nocxy iiridte, HOBTOMy, o6m,erepMaHCKoe yjiOKeHie (ct. 476), a 
BCJX&RE 3a HHME H HaiUE IlpOOKTE (CT. 1743), COBJiaCHO KOTOpiIME 
corjtameHie o chstih hjhh orpaHETeHis otb%tctb 0 hhocth npoRasRa 
3a He^ocxaTKH BeiRH cTHTaeTCH HeRfeHCTBHTeaEEHLrME, ecra npoRa- 
bore yMHnuteHHO yMajrTHBaexE o HOROCTaTKi. BflpOT 0 ME ? cjt^yeTE 

OXM&THTB, HTO, H03aBHCHMO DTE BOnpOCa 06 e OTHCTK’fe npH Kyiufc-Hpo- 
B.aiK'feHe^BasKHMOCTH, cenaTE be RpyrnxE CJiyaaaxE cTHTaeTCJi ce mo- 
M0HTOME HeRO6pOCOB'fcCTHOCT0 npH OHHCTldi. YMOMame o eyiRecxBjH)- 
irome $aKTt, ysaBBiBaioin,ee na HeRoSpocoBfccxHocxL CTOpoaM, bbg- 
Reme be 3a6jtyKR0Kie rrh CMOHOHia ke 3aKJfmeHiio HeswroRHoft 
CRliJtKH (ofiMaHE HOJtOKHTeJIRHHfi MR OTpMIJ,aT0JII>HHfl, XOTJI H H0 
HMteiRifi yrojiOBHaro xapaKTepa) othochtch cenaTOME ee r£ 8- 
CTBiHME H yiiyiReHiHME, RaiOIRHME OCHOBaHie RM HGKa (83/78, 91/12, 
HHa^e HpejKRe: 74/264). Be mcthogth, cesaTE npeROCxaBJuieTE bo3- 
mokroctb HaeMBRHKy" ocbo6orht&cb ote oSasaTOJtBCTBa no RoroBopy 
natMa, ecra KB&pTHpa OKa3axaci> xojiorhoS hii capoi, xoxh 6m 
o6e 9tome h He 6 hji 0 ynoMSHyxo be RoroBopi (73/343). CjrfcROBa- 
TejtEHO, cenaTE Bee Ke cxpeMHTCJi peryrapoBaTL oancTKy be 
jtebxe Ro6pocoB^cTHaaro HcnoxHeHia ofiaBaTejt&cTBE. 3) Pebhmhe 
o6pa30ME, npaBHJtLHO HocxynaioTE ofimerepMaHCKoe y/roKe- 
Hie (ct. 460), a bcMre 3a hhme h IIpoeKTE (ex. 1747), npK3- 
Hasaa, hto npoRaBen,E ae OTB^BaexE 3a HeRocxaTra npoRaHsaro HMyjRe- 

GXBa, 0 KOTOpMXE 3HaJtE nOKynBRHKE BO Bp0MH 3a OB' 
neHia RoroBopa ph EOTopHe mofjlh 6hte ycMOTp'feHH noKyniRBKOME 
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fl]>H 06&IEHOB6HHOH CB OrO CTOpOHBI BHHMaTPJILHOCTE. CjriUoBaTt\m«>, 
0,1110 yMOjruaaie o6b oTB'fcTOTBeiniooTa 3a He^ocxaTKH lie Ha^araeTB 
eme caMp uo ce6£ HenpeM&HHo OTfitTCTBenicocTH no orHCTK'k. 
Bt> npoTHBHOMij cjtyaa'fe upoAaBejjB ofioramajtea 6 h 3a chgtb iiokj> 
naTOM 6e3B BCBEaro ocHOBani^. B4 a&, Bnomi 3aBHCHTB otb uu- 
KynaTejH npiodpicTH cef^ Beim* AemeByio, naoxoro copra, boogiuv 
<*Tf» He^ocrancaMH mh KaKHMH - moo oftpeMeneHniMH;. yiommcne 
upaBMo o c^o^oma obhctkh bb cmy caworo 3aK0Ha, npn BnaaiH 
noitynaTeM o HeAocTaTKaxB npoa,aBaeMofi Bents, Mowro Cm 6hth 
ocHOBano ceitaTOMB sa ct. 574 t. X h. 1. 

§ 38. npoepO^Ka AOJIHCHMKa. 

IIpocpoBKa, mm 3aMe£jteHie ^u^KHSKa bb Hcno^aieiuH ofm- 
3;iTeji&cTBa mmen 3a cofioio HeBHrouHM am Hero noca&ACTBia. 

TmKB, ^OJIIKHHEB, HCUOjTHHBimft CB06 odHBaTejIBCTBO CB lipOIiyCKOMB 
cpoKa, Bee mq oTB^naeTB sa neHa^aeacaipee senonHeHie ooji- 
aaTejttcTBa. 9 thmb ohb noftpitAaeTca ho tojceko hchojihhti* odsaa- 
Te-a&cTBO, ho a'HcnoMHTt ero bb cpoKB. 

1 . Ilod-h tmeueM'b npocponuu a) OoajfcuiiKa cjimOyem « 
pcmj,\mmb , m. oop, y yeejimenie omethmcmeemocmu doduuminui 
o) Go ciuiy satioua, sa mi-tadJie,mm{ee iicnojineme oMMmejh- 
cmea, e) ec.mdcimie nponyma cpona, 

a. IlpOCpOHKa CO CTOpOBH AOJUKHHKa IipOTHBOIiOJiaraeTOH npo- 
cponidk co cropoHEi Kpe^iTTopa. Ho bb btomb noca^HeMB cny- 

Hai OTB'feTCTBeHHOCXL ^OJTSCHHKa HG TQMKO H6 HOBHIHaeTCH, HO A03Ke 
iiOHa^aercH. Ohb momcgtb ocbo(>oa0tbch otb ym&TU npoueHTOBB 
{§ 39 2 b.), rafters npaso na sosM&menie M3Aepn£eKB 5 bb nactHOCTB 
no xpaHemio. HasiB 3aK0HB MOjrasrB, OAsaKo o tomb, noBHinaeTCH 

JIH OTB^TCTBeSHOCTB EpGASTOpa A 0 OTB&TCTB60HOCTH 3a C&jHa t. 

6. IIpocpoHEa bb coSctbghhomb cMHoai HacxysaeTB in* cmv 
3aicoHa, Ecus me ona HaoTynaexB BCji&ACTBie A^TOBOpa, TO BB xa- 
komi* cjtynat ssrikexcH seycTOfea 3a HeHonojEHOHle o6H3axe.i£BCTBu 
bi> cpoEi» (§ 35 II). 

b. IIponycEB cpoKa npeAaoAaraeTB, EOHe*iHO ? cponnoe o6asa- 

TeJEBCTBO. IIOBTOMy BB SeSCpOHHHXB O^HSaTejELCTBaXB, 1% e. 3 % TU* 
KBXE, BB KOTOpHXB H6 yCTaHOBAGHB CpOM (01 13*)), Hpo- 



epoaica HacxyaaexB co #hs npe^MBJieHiai o6a3axejiLCTBa ko bsh- 
CKaaiK), x. e. cb tofo MOMeaxa, Kor^a Kpe^HTopB, BHpa3HBB 3KOJta- 
nie nojtyqsTt y^oBjrexBopeaie, t£mb caMHMB npeBpam;aeTB $6ma,- 
TejrBCTBO H3B 6e3cpoHffaro bb cpoHHoe (86/92). 

2. IIpocpo%na doMmuuKa eo3HUKae?m a) <?-b MOMenmi? 
uacmyrmenin cpotsa ucnojmemsi odmamejibcmea , o6ma~ 

mejibcmeo ne 5 ujio ucnosneno 5) no euwh dojimmwa. 

а, Haiae npaso ne TpeOyeTB no o6w,§uy upaBMj aaaoMHHa' 
Hia mb apeuMBJtema xpefioBaHia ^oraaaKy co CToponn Kpe/ui- 
xopa. Ctt. 569, 570 a 698 x. X h. 1 ae roBOpaxB o hcoSxoah- 
mocxh xaEoro HaaoMHaaHia. Cjt^oBaxeJiLHO, Hacxynjteme cpoKa bb- 
cpoxHHXx* o6H3axeja>cXBaxx> a cctb totb momchtb, cb Koxoparo- 
-HaxHHaexx. tote npocponKa. Ho HCKsmeHiK), aanoMHHaaie xpedyex- 
ca, o^aaKO, bb (SeBcpoxHErxB ofiimxexBCTBaxB, x. k. bb dtomb c^y- 
nail Kpea,axopy apaxo^HTca xpe6oBax& HcaojtHenla o6a3axejt&cxBa- 
BnpoaeMB, h HanoMmame bb cpoaHfJXB o6a3axe£ECTBaxB ne m~ 
iaeao BopHji^aecKaro 3Haaems. TaitB, be cany 2105 cx. x. X a. 1 
aoKjraacenpHHHMaxejiB OTBfenaexB 3a cjiyxat, Kor^a acxpeCae- 
Hie, noBpe3KA©Hie mh yxpaTa ox^aanaro Ha coxpaeeHie myn^ecTBa 
nocit^oBajiH nocjrfe OTKasa aa nepBoe xpeSoBaaie o B03Bpaxk 
HOKJtaHCH. 

б. HajrmaooxL' bhhh Ha cTopoa^ aojtacHHKa bctb, HanpoxaBB r 
Heofixojjmoe ycjtoBie B03HHKH0BeHia npocpoHKH ho naineMy npasy. 
Hams rpa^aacEie 3aKOHEr, npas^a bb nacxHOMB (uyxaii, aepera- 
CMIOTB 3aKOHHETH IipHHHHLT, .OCBOdoS^aiOIlUH ftOJIJKHHKa OTB HCnOJI- 
aesis o6H3axejii.cxBa, KaKB-xo: Mmeaie cboSo^h, apeKpanieHie co- 
o6iyeHii bo BpeMS 3apa3H h t. h. Heiipeo3,ojiHMHH npenaxcTBiji r 
BaesaHHoe pasopeme otb aecnacTHaro cayaaa h x. (cm. ct. 1689 
t. X h. 1 a cx. 216 IIojf. o aa3. no,n;p. a hoct.). Bb HacTBocxa r 
cesaTB pa3BacHMB ? hxo 6oje&3hb KBapTapanxa ; Mimanxmas euy 
OHHCXHTb BB CpOKB KBapxHpy, 0GB060HEXaeXB 6B0 OXB HOCil^CXBiH 

npocpoHKH (00/62). BnoMi, o^aaKO, hohhtho, hto, a npa Hajiaa- 
hocxh sheet co cxopOHH soiMHEa, npocpoHKa ne aacxyaaxB, 
eojia Kpe^aTopB hbho BErpaBHXB na to cboho bojik). BnpoaeMB, 
apHEHTie apoDieHTOBB nocji'fe cposa no aaKJiajiHof t^mb caM&iM'B 
MoinaasBO acExmaexB apocpoTsy. 
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3. Ilpocpoma doMfflmKa npenpmqaenicn ?ipedM9tcenie.m 
Co ezo cmopouu ucnojiuumb odmamejibcmeo n eo3Mmmumb 
youmm, npuHumuHue npocpo%Kou. 

He3aa0CEMo ott. 3Toro npocpoTKa mojkott. np0&paT3fTBC$i 
Tas^e h no Boat Kpe^HTopa Ranet bmt. otcpotm ROJtHnraKy. Ha- 
kohoh/b, npocpoEKa moskott. npoKpaTBTLes TaKsce ex. npcKpamenieMT. 
o6H3aTe£LCTBa. 

4. IIoGjmdcmeisi npocponnu , ymjiueawu^m omemmcmeeH- 
Hocnib dojioimuKa, ceodsmcsi: a) m eo3Mmneum yu{ep6a , C) 
MJiameowy neycmounu u e) m eo3nu%HoeeniH) omeTbmcmeenuo- 
cmu 3a cjiynaunyw sudejib eeu^u, 

a. yiaepSi. Moscow ofipasoBaTtcs BCJrikftCTBie Henojtyaema 
h jojjobt., B'B aacTHOCXH npoaeHTOBi., KOTopue Kpe r a,0xopi, iiojtynMT. 
6 h, ecjiH 6u o6a3axejiT»CTBo 6mo ECRoraeso bt. cpoKT.. Bt. cym- 
hooth, bt. ai’OM'B cjiynai bm^otch mmb B03Bpan^eHie £ojueb0;komt. 
Toro, bto iiojtyTOJtT. 6& KpoflBTopT., t. k. hhkto ho mojkott. o5o- 
ramaxBca 6e3Me3ftHO Ha yyscoir cnew (ct. 574, 73/713 0 jip.)* 

6. HeycTotna, naKT. nocrfftCTBl© npoeponra, HacxyHaew mb 
no aoroBopy bm no 3aKony (ct. 1573). O^OBaTeitHO, bt., cyia- 
HOCTH H 3#feCf» KM^SOTCH HOCJl&flCTBiB, BHT0EaK)IIj;i0 BBT. HByCTO&K0 ? . 
a ho mb npocponra, KaKT. ycaoBia Maxeata HeycToftra, 

b. ^to me KacaeTca otb^tctbchhoctk sa rn6ejiL Ben^i, to 
xotb ' sflliCB npocpoHEa HMiexx caMOCTOSTei&Hoe, cboh- 
cTBQHHoe 0ii nocji^cTBie, o^Haito nanra 3aKOffH'np0iycMaTpHBaH>TT> 
THEO 0 nocjt^CTBie rams npa noiuiasc^ (2 a).— Bt. uTori npo- 
CpOTOa ,a;OJt3EH0Ea TaKT, SCO, KaKT. H OBHCTKa, bb&sotch bt. pyCCKOMT. 
BaKOHOftaTOJttCTBi HH CTHTy TOMT. MMO pa3pa60TaHHHMT» H H0 BHHOl- 
HS0TT. TOH pOJTH, KOTOpyK) OHa JTOJlSCHa ‘6m 6 h BHnomHTL BB 
pycoKOMT, rpawcancKOMT. ofiopoTi, cTpa^aiomeM^ ott. H0^o6poco- 
BtCTHOCTH ^OJtSCHHEOBT.. B% 0TOMT. OTHOmemH npaBMBH'fee HOOTy- 

naew IIpoeKw. Oht. 1) noBHmaeTT. otb'&tctbohhoctb ^OJiacHHEa 
T&MT., HTG BHHOBHHt BB UpOCpOHEt ^OJHKHHET/ OTBinaeW 3a H6B03- 

moschoctb HcnojtHema o6H3aTejrE»cTBa } xoth 6 h xaEas h6B03M0Sc» 
hoctb noGa^OBajia ott. csynafHaro coSHTia, pa3B4 tojebeo 

OHT. ^OEanCeTB, 0TO H UpH CBoOBp6M6HH0MB 0CHOJIH0HiH 06a3aTeJEB- 

cTBa Kpe,a;0TopB noHecn 6 h y6uTK0 ott. toto me canaro cJiynafi- 
saro co 6 htm (ct. 1668). Jaite, 2) B^pHTeao. MOKew OTCTynHTLca 
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oti>, ftorosopa is t. o6p. oflHOCTOpoHae npeicpaxHTB floroBopT, (dojiie 
no^podso IIpoeETO, ctt. 1*669—1671; mane ceHaxx,: 72/287), 
T. o6p., ecra ji;oji3khhki» saaHxepecoBaH^ bt, HcnomeHia: floro- 
Bopa Epe^HTopoMT, (npa a;Byc'ropoHHHXi j^oroBopaxB), to b'b stomt. 
c.iy’iai HpocpoHsa floracaHKa ocBoOoa^aeTi, stpareM ott. acnorae* 
ai# o6B3aTe^LCTBa. OcBodowenie Kpe^HTOpa ne jnmiaeTi, ero, ko- 
hbtoo, npaBa xpefioBaTE cb ftOMHHKa BOBMimema ySuTKOB^, iio- 
HGC6HBHXT* BCJT&^GTBie IiBHCHOJlHeHia ftOFOBOpa ([IpOBKTB CT. 1672). 


rjiaBa V. npGKpameHie o6fl3arejibCTBetiHbix , b npaBb (otae jibctbi). 

§ 89. HcnojiHeHie o6»3aTeJii>cTBa. 

1. OSttsamejibcrneeHHoe npaeo npenpcm^aemcH ucnojim- 

nieMo moso dTbucmem, coeepummb nomopoe o6 v %3a&c.H doMfcmiw o. 

« * 

TaKB KaEB Ecnoraesie of>s3axe.ff&cxBa ecxE n/fcjtB, pass eoxo- 
poi B03HHKaeXT> GaMOe ofiHBaTeJtECTBO, TO CT, ftOCTtUKeHieMT, OTOfi 
n^ra ofiasaTejtBCTBeHHoe npaBo nepecTaert oys^ecTBOBaTB. Ox- 
eiofla, HcnomeHie ofiasaTearBCTBa bgtb cnocodx, npeKpanxeniH o6h- 
3aTBJir»GTB0HBaro npasa, hohtomt, nasSoMe pacnpocTpaHOHHbit, Hop- 
MaatHHfi: bt, 6ojrEiimHCTB , fe cjtyxaeBT, otoaTejiBOTBa, kohbtoo, hchoje- 
HHJOTCfl. BM&CT'fc CT, T^MT, ftO-WHHKa BaJKHO HM$Tb ^OKasaTBJtBCTBO 
Hcno^HeniH CBoero o&mTea&CTBa. 9 tmb soKasaxejrECTBOMT,, naado- 
jifce b^phhmt,, dy^exT,, npe3K£e Bcero, pac-HHCEa Kpe^HTopa. 1) Haora: 

rpaSK^aHGKLB BaEOHEE ,H03B0JESK)TT, ? BM4eTO EJiaTeSHOH HaftOHCH Ha 

caMOMT, KOKysueHTi*, dpaxt bx, ynJtaT^ is mtaTearik flo-ira HJiaTeacHyE) 
pacnrcK j (ct. 2054). Meacny t^mt, upaBMMfte dH&o 6h He 
3.03B0JIHTE, a hpocto o 6 a 3 a t b BipHTera, no TpeOoBaHiE) flo-rasMa, 
HCuojfHHBiuaro o6a3aTeJtBCTBO, BH^aBaxE pacnHCEy h hphxomt,— -Ha 
pa&y gt> B03Bpam,©HieMT> ^ojisKHinty eaMaro ftOJtxoBoro asxa (cm. 
HpoeaxB ? ctx. 1640 is 1641). T&kbmt, ^boSheimt, cnocodoMT, yjt;ocTo- 
b$ perns bt, HcnomeHiH odssaxeJiBCTBa roothhkh Ha#eam£e.o6e3ne<m- 
saeTca. TiftfE doilie, hto nps 3a funi gbhji;^tbjee cKis noEasasis 
He ^onycKaiOTCH bt, y^ocxoBipesie eyiHecTBOBams is corpse ams 
xuaxesEHoft pacnacKH, paasfc tojeeeo cy^-E yexaHOBaTH yxpaTy a,o- 



KyMeHTa BCjriM,cxBie icaKoro-Jtado BHe3anHaro GiflCTBiar, h hm£x>toh 
en$e flpyria noKa3aTB.n>cxBa cymecTBOBarria h co^ep^caHia anxa 
(80/166). 2) 'Hams rpa^aHcsie 3aKOHH cmaror b * xaKKe 

chocoSomb y^oCTOsipeHia bb scnojiHeHiH o6a3aTejtBCTBa HaxoEC- 
^enie bb pyKaxB flOJiasraKa flOJtroBoro /joKyMenxa (ct. 2050). O^Ha- 
ko, ceaaxB pa3BHCH0JtB, qxo o,u;ho Haxoncfteme 3aeMaaro nuc&Ma 
bb pysaxB .noMEHEa, 6e3B HapHc'H BipKTejta, He eex& eme 
6e3ycjtOBHoe flOKasaTe-ifeCTBo; ho cynB Moacexx npH^TH kb 3a~ 
KJtmeHiio o6b Hcnoraema oSasaxejiBcxBa bb bi^j HaxojK,n;eHia 
^OJtroBoro floityMeHTa bb pynaxB flOJtECHHKa (68/579 h ,np. 5 78/233). 
BnpoxeMB, h MaxeaCHan paciiscKa ho cocxaBMexB (fesycao- 
BHaro flOKasaxeJt&cxBa iipeKpameHia o6H3axejtBexBa. IJpoxHBB mta- 
TeacHofi pacnacKH mojkgtb 6eete npeftBSMenB cnopB He xojibko 
o iKwtOECHocxH HJiH o6b yrojtOBHOMB npecxymenin, conpOBOMG,naB- 
iaeMB BEJ^a^y pacnncra, ho h o ^tfCTBHxejiBHOCXH xoro ’cofexifi, 
bb y^ocTOBipeeie Koxoparo BBT^aea pacnncaa (78/228).—HeBBiftana 
anxa h BooSnje OTKa3B npe^HTopa bb yflOCTOBipenm wkioigaro 
npoH3OHX0 0cnojiHeHifl o6a3aTeji&cxBa iotb ocHOsame ,a;o.a3KH0Ky 3a- 
MOflMxt 0 CHOJiHeHieMx. o6H3axeJtBCTBa (npoepOBKa BipaTejur, § 33 1 a). 
3) CaMO COfiOK) UOHHXHO, 0X0 KB aKXaMB, y^OOXOBipBlOIJ^0MB HCHOX- 
aeme o6H3aTejiLCXBa, aomhh S&itb oxaeceHM o$Hn l iajtBHtJH fiyMam 

Bp0OyTCTBeHHMXB M&CTB H ^OJTKHOCTHHXB JE0H.B, HpO03BOS0Bni0XB 
B3HCKaHie no o6a3axejiBcxBy (73/667). 4) BBimeyiioMSHyTfcra: nocxa- 
HOBJteitiH Hamero 3aKOHOa,axejtBCXBa 0 cenaxcKot npasxHKxr hm4iotb 
bb BHjiy HcnoraeHie ofijmTejtLcxBa 3aflMa. IIoaxoMy bb apyrHXB 
cjtyaanxB cB02,4xejtBCKi0 HOKa3aHia MoryxB ygocTOB&psTL hchojt- 
aeme o6a3aTejrBCTBa, 'bb oco6eHaocxH. bb OTHonremH x&xb 0603a- 
XeJlbCXBB, KOXOpBIS HJtH OBOerO BO3HHKHOBeHi0 He Tpe6yH>TB ' H0CB- 
M6HH0H (JopMH. 

2. OduaivO, ucno.meuie o6si3amejibcmea, npu uajiuHuocmu 
eb mOMb donasameMcmeb, noeM%emb sa co6ow dKomameab - 
noe npe%pa%^euie o6st3ameMcmea e% moMb Ji-imib Myna&, ecau 
oydemb ucnoaueno: a) mo caMoe dmucmeie? coeepmumb nomo - 
poe o6sh3cuiosi dOo%3icnimb } 6) ucno/meno 'imb cciMtmb, ej -lie- 
pedb KpedtmopoMb turn eeo npedcmaeumeJieMb, sj sb nadM* 
oicawfie ep&Mfr u d) eb HadJieofeaiqeMb Mibcmm. 

a. HeooxoflHMO HcaojtHHTB xo caMoe ^HexBie, coBepmsTB koto- 
poe oSH3axcH ^oothekb, h hphtomb, no ofimeMy npaBMy, hoiio^hhtb 
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h^meomb, a ho no TacTHMB (71/946). IIooTOMy HcnojiHeme aacTii 
(§ 30 II 2 a) o6n3aTejiE>CTBa hjih 3aMisa (§ 40 1 — 1) ycjto- 
BJteHHaro ^Mctbih EpyrHMB 6e3B corjtacisi Ha to Kpe^HTopa He 
noBJteKyTT. 3a co6oio HpeEpan^enla o6s3aTejtBCTBa. 

6. J^OJEJEGHHEB ofeSaHB HCHOMHTE yCJtOBJEeHHOe ftiftCTBie CaMB 

jtH^so, ecra Toro TpedyeTi, HHTepecB Kpe^HTopa, nanp., ups 
mhhomb HaitMli. Bb spyrmB cJtynaHXB mo^kotb hchojihhtb otea- 
tojxbctbo H npe^cTaBHTejub .noMHHEa. IlpoeKTB gonycnaeTB 
HciiomeHie ofiaaaTejt&CTBa tpbtbhmb raijoMB, h ^aace — 6e3B B&;n;o- 
Ma (?) SOJKHHKa (ct. 1614). 

b. ftticTBie ^ojihcho 6htl HCHOJieeHO HepeftB Kpe^nTopoMB 
me: ero npe^cTaBETejteMx, a ne nepe^B TpeTMMB jihhomb. O^aa- 
ko, ape^ocTaBjraeTCH ^ojekhhkj npaso iipoH3BecTH maTeacB a bb 
cy^eSSoe m$cto s ecjia 1) npa HacTymreHiH cpoKa mtaTeiKa h£tb 

B03M0KH0CTH npOH3B0CTH THKOH MaTeJKB KpQftHTOpy HJIH OH) Hpeji;- 

CTaBHTejno (72/310), a pan so s 2) bb cjiyna^ oTcyTGTsis noJtiEHHKa 
H3T> M^CTa HrrejiBCTBa KpeHHTopa mh ‘no spyroMy oficrafrrejiBCTBy, 
EOTopoe npensTCTByeTi* CToposaMB He3aBHCHMo otb hxb bojih hm4tb 
GHO iHOHie (69/1199). BnpoHOMB, xasoe ncaoMeHie odHaaTejiBCTBa 
ecTL joiihb h p a b o ftOJiKHSEa, a He ero ofomHHOCTt (74/302 h 
HP-)- JOJimHHKB, H0 B0CH0JfE>30BaBHlitCa i^aHHHMB HpaBOMB, M03K6TB 
SOKasaTB cBH^TejraMH yiuiOHeHie Kpeu;HTopa otb nojryHeniH ma- 
Teaca h ocboSo^htbgb otb MaTenca HeycToim (74/302 h #p.).' 
Ho, eCJIH ftOJIECHHKB HOHCe.JiaeT'b B0CIl0JI&30BaTBCH CBO0MB HpaBOMB, 
TO 03TB o6a3aEB BH6GTH HM0HHO pHbTI, a H6 BeiH,H (CT. 1651; 
HHane H^KOTopue hhbhjihgtbi) h npaTOMB —bb cynefinoe Mt* 
e to, a ne HOTapiycy w He bb homhik) (72/777 h ftp., 73/763 h ftp.). 
BnpOHOMB, H BB 3THXB CJty>iaflXB KpdftHTOpB He BB npaBi OTKa- 
3aTBGH OTB HpieMa fteHOTB, HO HOCTymteHie OTHXB ftOHeTB EB EpO* 
ftHTOpy oieraTB Ha OTBiTCTBemocTH ftOMCHHKa (75/835). BM'&crfe 
CB T&HB BO3HHKa0TB HHTepecHHH BOHpOCB 0 TOMB, CB KaKOTO MO- 
Merna uepexo&HTB npaBO co6ctb6Hhocth kb KpeftHTopy: cb momoh- 
xa ra BHeceniH hhh cb MOMeHTa HOJiyHeniH ftenerB KpeftHTOpoMB? 
Bb nepBOMB cjsyHai, cyftB SyfteTB npeftCTaBHTe.iio mb Epe- 
£HTOpa, BO BTOpOMB—HOKJiaHCeHpHHHMaTeJieMB. Ta IIH 
Hpyraa KOHCTpyKuia He 6eapa3MHHa ^jih Epe^HTopa h j(OJEEHHEa. 
EcJEH Gy^B eCTK, Hanp., HOEJiaSCeHpHHHMaTeJEB, TO, OHOBHjIiHO, ftOJE- 
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jkhhkt. bt» npasfc noTpedoBaxB otb cy&a Hasa^i* ^eH&ra, noica ohh 
He BpyneHEJ Kpe,n;HTopy. CeHaTB coxpasHeTT, 3a aojubhekomti npaBO 
TpeSoBETB BOBBpaTa ^eneira ott. TpeTBsro jmn,a, KOTopoe hoto- 
My—ra6o homhmo Kpe^axopa nojty*mjto fterorn H3B cyflefinaro M&cTa 
(80/92). Crf^oBaxejtBHO, npaBO cotfcTBeHHOcvra nepe^ara seHeri. 
spe^HTopy coxpameTCH 3a ^o^hchhkomb. Ho tgth ace cesara bt. 
jpyroMB pa3MCHOHiH, npaBji,a fioji&e paHHesra, npH3HaeTB npe^ocTa- 
BieHie aojtacHHKOM'i. ^eneira bt, cy^efeoe m£cto 3aM&KO& mia- 
Teaca (76/448). 

r. Hto Eacaexca na^jtemaiaaro BpeMena Hcaoraenis, to bt, 
3aKonaxB h&tt, Ha to o6m, hxt> yKa3amS (cp. ct. 1521). HpaBMLHO, 
(UHaito, np03eaTi>, tto ^ojikhhk'b HM^era npaBO na aocpoHHQe 
HCHOjrHeHie, ecra 3 to se CBa3aHO ct, HapymemeMH HHTepecoBT* b£- 
pHTejta (nanp., ups iroKjraatii, opa 6e3npon I eHTHOM:T» 3afM%; cp., 
Tame ct. 2023, mane Metepn). JocpoTHoe acnoraeme oSasa- 
TOJIBCTBa B03M03KH0 Tame H HO flOJiraMT, HBCOCTOHTejIBHarO, BT* CH> 
jry caMoro 3a&OHa.—Bi> o6H3aTejtBCTBaxT, 6e3cpoTHHXT, na,a;jie- 
snamraT, epoKOMfc HcnoJiHeffiK o6tf3aTejtECTBa 6y,a;eTT» mombhtt, Tpe- 
<5oBaHis B'fepaTeJta (§ 38 1 b). 

H^tb Tame o6nj,aro npaBHJta h o aa^escameira m£ct 4 
Hcnomesia, a hmIiiotcsi .thiiib thctshh yKa3aHis, hphtomt, kobojib- 
ho Heonpe^jieHHHH. Taira, saKOHT, nocTanoBraeTT,, tto HOKynnpiKT, 
o6a3aHi» 3aniiaTHTL npogaBny H^ey bi. Hapeffiau^eMi. MkTi 
(ct. 1521), ho ne onpe&'&JTHeTT*, hto e-rt^yeTT, cOTTaTL nafljie^a- 
iethmt, m^ctomt,. Bt, bhj$ o6maro npaBHJa cjrfiftyeTT, chetht h sa- 
/peacaiipMT, m4ctomt, HcnoraeniH Micro ^iTeiLCTBa .n; o jr- 
HHHKa nps HcnojiHeHiH Bcfe'B o6H3aTejtBCTBB 3 3a HCEjtioHeHieMB /te- 
HeHEHHXT, (HHane IIIepnieneBHH t,). 8to npaBMO M03EeTT> aaSra 
ceS4 noftTBepameHie bt, ebbIicthomt, h. 5 ct. 1539. OxiacTH, Heo<5- 
xo^hmocte HjraTeKa ^ener^ bt; ariaCTi acsTeJtLCTBa Kpe^HTOpa 
MoaceTB 6 htb no^TBep^eHa cTaTLefi 1651: „Eera 3Be 3mu.o]s&~ 
BeH,H 3a KaKoi-Mfio OTrosopKOK) ,a;eHerT, 6paTB He saxoaera"... Y&i 
He 3axoH6TH? npe^HoiaraeTca: bt, Micrt KHTejr&CTBa Kpe^HTopa. 
BHmeysa3aHHoe o6jB,ee npaBMO o Ha^jreacaiBieM^ m4ct 4 HenojrHeHiH 
o6H3aTejiBCTBa npxmmo h Hanmara IIpoeKTOMB (ct. 1622, Tame h 
ofixi^erepMaHCKHHTt yjro^eHieMT. bt. ct. 269 H 270). 



$ 40. 3aM^Ha HcnojmeHijj, HOBauifl h Apyrie cnocoQbi 
npeKpam,eHiA o6#3a , rejii>cTBeHHbix'b npaB'b (o6#3a« 

TeJlBCTBl>). 

KpoM*fe HGiLOJiHeHia o6si3a r rejii>cTBa, cym,ecTByeTB mhoto ii 
^ pyraxB oiioco6obb npeKpainpuui ooHsaTejrBCTBeHHRXB upaeB. Ohh 
MoryT't ohtzi nospass^jreHH na ppi vpju.RU. 

1 .. IC% nepeoii epynnm omnocmncH tnm cnocodu , nomopue 
mpeoyiomo enpaomnui eojiuoduou cmoponuujindameooiuixxo. 
Tanoeu: 1. saMmna ucnojinemsi, 2. uoeauin, 4. dosoeop*, #y> 
%acmuocmn Mtipoeasi cdthjwa, 4. ompenenie npedumopa u o. sa- 
H&im> (KOMneucaijmj. 

1. 3aMlfla HGUOJ5 h eni a ewh, bb cyipHocTH, HcmiiHe- 
Hie oSasaTejitCTBa. OTjmie otb HCHomeHiH coctohtb mihb bb 
tomb, hto ^jichhk'b coBepmaeTB c b coraacia Kpe^HTopa 
ivpjvoe ftkacTBie B3aMfcm> nepBOHanajrbHaro ^MctbIh. Haiip., ,n;e- 
seamuS ftoarB cb corjiacia Kpe^HTopa yiura^HBaeTCH icaKOJO-Jutoo 
seii^BK) juiK paSoTot. Corjiacie Kpe^HTOpa HeooxoftHMO, t. &. Heco- 
OTB^TCTByioipee yejioBiaMB o6£3aTejtLCTBa HCHOjiseHie HO^HTaeTcs 
HescaojtHeHieMi (75/709,-76/221 ep. § 38). 

2. H 0 b a u, i u, mh oSHOBJieHie ecTt saM^sa cb corjt&ein 
GTOpOHH o^HOro o6H3aTe»cTBeHHaro npasa ^pyraMB, hobbemb o6b- 
aaTejttcTBeHHHMB npaBOMB, cb p a b h k m b ho cyi^ecTsy oo^epKa- 
HieMB. Hanp., G&mTejtBCTso sanxaTHTB EBapTHpsyH) iuaTy moheotb 
6htb npe.Kpau^eHO BHflanei BeKcejm, t. e. hobhmb o&mTejxtcTBOMB. 
OTjHBie HOBan.in otb saM'fcHu: HcnojraeHiH o6aapy3KHBaeTCH bb 
tomb, tto npa nepBOMB cuocoSi Kpe^HTopB noJiy^aeTB ^Mctbh- 
TejtLHoe y,a;r>BJteTBopeHie, npa btopomb me —Tasoro y^oBjreTBopema 
h&tb, h8o 3aMiHH6TCH oji;ffO npaso Kpe^HTopa ftpyrHMB npasOMB* 
IIoBTOMy Tame He cobc£mb tohho oape^jieHie hob&iph, KaEB 
npeBpameniH gb corjtaei# ctopohb cyujecTBysoiHaro o6a3a- 
TeaBCTBemaro npasa bb ^pyroe, hoboo. Hotothoctb sxa se^eTB kb 
H enpaBM&soMy npeftGTaBjieHiio, 6yj^ro upescHee o6H3aTejtBCTBen- 
hoo npaso yHH*rro3KHJiocB, npeBpaTHBumcb bb hoboc. Ha caMOMB 
ate #$3vb irpeacnee o&3aTejrBCTBeHHoe npaso jcjobho 3 a m £ h h- 

JiQOh HOBBLMB, paBHKMB HO CO^epSEaHlIO o6H3aTeJILCTBeHRHMB Upa- 

bomb. Orcrofla, bb cjiynali HesitcTBHTejiBHOGTH hogji^ehto, nepBoe 
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impaEwiera gboh) CHJiy, h rcfcTT, odHOBJieHiji (HOBaitfn)* OeHaTOKajf 
rrpaKTHKa npnsHaeTi HOBaipio (70/1122) h yKasmfaeTT, na ooraa- 
cie ctopohi>, KaKB Ha Heofixo^HMoe yojroBie ea B03HHKH0BeHia 
(70/401 71/905). Oa,HaKo ? oeHaTT, He roBopim. o .npyroMT, ycjioBiH, 
Heodxo^HMO mt, tph HOBan,iE — paBencTB^ b% oo^epffiaHiH HOBaro o6a- 
BaTejiBCTBeHnaro npaBa gt> npesKHHM/L. 

3. OTKaBB oti» ocymecTBJreHiH ofiaaaTejtBCTBeiiHaro npaBa Mosse-TT, 
OHTB BHpaaCeH'L BT» HOBOMX ^OrOBOpi nOJOSKHTeJIBHO (68/390, 
69/1191, 75/257 h ap.) h B'L. ^MctbIhx'e (77/137), a He MOJinajiii- 
bo- Oa^aKO, o^ho jihiiib napyraeBie npeacraro ^oroBopa (68/313, 
74/45) h ero HeacnoJiHeme (72/887, 74/523, 77/276) He npeKpa- 
3n;aH)TH ofiHBaTeJTBCTBeHHaro npaBa. Bt, nacTHooTH, m h p o b a a c & £ ji- 
iu, KaKB AoroBopi,, TpeSyeTT,, KOHenno,. oorjiacia ctopoht,. Eojeh, 
ossaKO, MHpoBaa c^fe-aKa ct, okhhmt, H3T, 3anMO^amieBT, yHEHesa bo 
B pes'L spyrHMB 3 anM 03 ;aBn;aM r B, to ona 6y^eTi He^MoTBirreJiBHa 
(ct. 540 Yct. cy^onp. Topr.). 

4. OTKa3T, OTB HcnojEHeHin o6ii3aTej[BCTBeHHaro npaBa m. 6. 

BBipaacenT, h oflnocTopoHHe bt, Kpe^HTopa, nyTeMT, OTpeqemH. 

OTpeqeHie spe^HTopa ott, cBoero o6H3aTeJtBCTBeHBaro 
npaBa He Tpedyert, corjiaciH ^oji>khhk8, ecjiH bthmt, ho napy- 
maeTca npaso ao&JKHHKa (80/196). IIo opaBseHiio ct, HcnoMenieMT, 
h ch ftpyraMn BBnnenepeHHCjteHHBiMH cnoco6aMH, oTpeneHie Kpe,n;H- 
Topa eCTB OTKa3T, HOCJI'feftHffrO OTT, HCEOJtneHiH flOJHEHHKOMT, o6H3a- 
TejBCTBa; oftffaKO, TaKoi OTKaHT, He ocBofio^flaerB Kpe^HTopa npn 
AByCTOpOHHeM'B ^OrOBOpt OTT, OBOHXT, 0()Jl3aHH0CTeH (80/278). 

5. 3aneTT, gctb noramenie ipfejiHKOMT, hm nacTBio B3aHM- 
hhxt, TpedoBaHifi Kpe^HTopa h ^ojiacHHKa. Jjih stoto Tpefiyexcs: 
1) O^HOpO^HOCTB Tpe 60 Baeit, BBTTeKaiOII^HX'E H3T, 06H3a'reJIBCTBeH- 
H&IXT, TipaBT, ftOJISCHHKa H Kpe^HTOpa, H 2) HCHOJIHHMOCTB, T. 6. Ha- 
CTyajreHie cpona Hcnoikenia o6a3aTejrLCTBeHHHXT, npaBT,. Hanp.,, 
KpeftHTopn A htitott, no saeMHOMy o6a3aTej[BCTBy ct, ftOJiSHHKa B 
1000 pyfijteft, Tor,n;a khkt, B caMT, nM&eTT, y$;e apaBO nojiyraTt ct, 
GBoero Kpe^HTopa A 1000 py6jte&. Bt, TaKOMT, cjiynai ofiaaaTeai.- 
CTBejiHoe npaso Kpe^HTopa A 6yaeTT, noraineffo nyTeMT, saneTa. 
Bpa^sancKie 3aEOHH He roBopHTT, o aanert, ho saneTT, H3- 
BicTesT, ceHaTGEot HpaETHE^. CeeaTT, gonycsaeTT, npeEpameHie 
o^Horo oSHsaTejiBCTBeHHaro npasa omoso ^pyroro paBHO^HHaro, ho 
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BQjti ctopohb*) mh no cy,a;e6H0My pfeuieHiio (70/496, 88/97). Ha- 
hihmb nponeccyaJtB itbe m t> 3aKonaMB Tauace H3B4cTeHB 3aneTB. 
TaKB, 3aqeTB BOSMO^eni. npn EOHKypcfc (ot. 587 y ot. oya,. Topr.), 
npa noEynni ot, nyOjiHBHaro Topra (ot* 1166 Yct. rp. oy^., ct. 296 
Dojioje. o B3HGK. rpaJEfl.) 

2 . Eo emopou spynrm cnocodoe'b npenpau^eum oonsa- 
mejibvme% onwocsancsh rmb, nomopue ne mpe6y / tom / b eupaxceHM 
eojiu odnoM cmopouu v*m daofce otiwmx r b 9 a eomunmofarb e% may 
%<mux%~jm8o cooumitL Tanoeu: 1 . ucnoean daeuocmb, 2. cjiist- 
Hie, 8. jimueme ecmx’b npae'h cocmostuisi, 4. necocmoHmejibHocmb, 
o. CMepmb u 6. cjiynaunasi neeosMOWGHocmb ucnojmenisi o6si - 
3amejibcm6iy t 

1. HcKOBaa pBHOoTt npeflycMaTpuBaeTca bb nanraxB 
3aE0HaxT, KaKT, ohooo6b npeKpamesiK aoroBOpoBB (ct. 1549 ), npn 
yCJEOBiH CCHJEKH flO.!I3EHHKa-OTB&TTHKa Ha ftaBHOCTi ( 91 / 26 ). OflHaKO, 
no nosjyrfejSineMy pa3BHCHeniH> cenaTa ct. 694 , HCEOBan #aBHOCTB 
noraruaeTB ne caMo© npaBO, a tojtbko hceb ( 04 / 101 , cm. § 11 8). 
BcafcflGTBie 9Toro HCKosyK) ^aBHOCTB HpaBMBH'fce se oHHTaTB ono- 
co6omb npeKpaa^eHiH o6H3aTejn>cTBeHHaro npasa. Kb TOMy 5Ke h 
caMoe B&EpKHKeirie 3aKona: „;a;oroBopB npeKpam;aeTCH w (ot. 1549 ) ne 
03HaBaeTT> HenpeMfoiso npeKpameniH ofeaTejrBCTBeHHaro npaBa 
(cp. § 81 V). IIpoeETT, Taoce CTHTaeTB HCKOByio aaBHOCTB norame- 

'HieitB HCEa, a He npaBa (ct.' 105 ). 

2 . CjriHHie ecTB coBna^eme bb ojjhomb JiHiffe otfH 3 aHH 0 CTH 
AOJtHEHHKa ct. npaBOMT, ero Kpe^HTopa, Hainn rpa^ancKie 3aKOHH 
3HaiOTT, naeTHHH cayman npEMtaemH ^ansaro cnooo6a npeEpaa^eHia 
o6a3aTejiBCTBeHHHXT, npaBT,—npa: HacjrikftOBaniH (ct. 1260). IIpoeKTB 
IipHMO rOBOpHTB 0 CJEIHEIH, KEKT, CII0C06& HpeKpaBiemH o6H3aTej[B- 
CTBBHHHXT, HpaBB, UpH TOMB yCJIOBiH, OftHaKO, TT06 h BllOCJI'feS- 

ctbIh se 6 hjto ycTpaneHO ocHosanie cjiaHia. Bb thkomb c.ayBa’fe 


*) Hhh'B BBiaBHHyTO y*ieHie (KoaepB) o 3aTerb BHBcyaeOaoMB 6es r h 
conmcin Kpe#KTOpa, no bojtB o#noro #o#;&HHKa. OfiocHOBaHie Taitoro 3a- 
H6Ta npesBHTaftHO Tpy^no. IIopyHenie co cToponn ftojmainca KpeftHTopy 
yu.7i&THTB canony ce6 r £ to, hto ohb sonmenB, k trkhmi. o6pa30MB nora- 
chtb cboo npaso TpedoBanin na onenf, HCKyccTBenHan xeopin. 
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uponcxo^nTB B03CTaHOBJteHie npeacFraro o6a3aTejiBCTBeHHaro irpaBa 
(ct. 1703). 

3. JIhhi e h i e b c r l x b n p a b b cooToasi ji— chocoSb iipe 
Kpamenia toxbeg jthhhkxb npaBB h o6a3aHRocTeH npaMO npe,n;y- 
CMOTptHB BB HaiHHXB rpaiK^aHCEHXB SaKOHaXB (CT. 1553 T. X H. 1), 
Hanp. ? am ftOBiipennocTH (n. 5 ct. 2330). 

4. HecocTOKTejrLHOCTB npeEpamaeTT. ofeaTejiBOTBO 
^ojiacHETKa npn ycjioBiH tojebko HecnacTHOH HecocTOKTejiB- 
hocth (ctt. 528 2 ? 530 h 531 Yct. oy#. Topr., 80/164). 

5. C M e p T B OftHOH H3B CTOpOHB TEKB MG, KBEB H MHieirie 
bo£xb npaBB cocToaEis, npespainaeTB tojibeo jihhhhh o6a3a- 
TeaBCTBesHEta npaBa, eanp., nps mhhomb safM^ (ct. 1544, 
75/960, cp. 71/206, 73/188), ^osipeHHOCTH (n. 5 ct. 2330). 
Bb aacTHOc™, ^McTBie ^OBfepenaocTH npeEpamaeTca HpH3naHieMB 
o^hoh H3B ctopohb f>e3yMiroft, cyMacine^meS, necocToaTeJiBHOE, npo- 
naBHiet 6e3B b^cth (totb ace n. 5 ct. 2330). 

6 . Ciyiainaa HeBosioiHocTt HcaoaaeHia ooH3a- 
tbjibctbb npe^ycMOTptea HamsMH rpan/iiaHCKHMH 3aKonaMH. TaKB, 
1) npaMO nepeTHCJiaiOTCK 3aEOHHEia uphbhhh hchbeh kb coBepme- 
nii5 sarrpoflaacnoH 3amcH h EynEea KpiaocTH (ct. 168.9), 2) Jaaie, 
uo^poSHO yEa3aeH 3aKOHHHa uphhhkee, ocBoSoac^aioinia otb B3H- 
oEaHia mb;o,- BcTynHBmee bb o6a3axejn>cTBO cb Ka3iioH) (ELoji. o 
Eas. no®. h boot. ct. 215 — 218). 3) $ajrfee, npeKpainaexca: o5a3aTeJiB- 
ctbo EOKJia 2 K.eapHHHMaTejia bb cxynai HCTpeSxema me nponams 
OT^ansaro Ha xpaaesie HMymecTBa bo speMa noacapa, HaBO^Henia 
mh hhoto HeoHacraaro caynaa raa ace noxaii^eHHaro, ecaa Sy^eTB 
.HOKaaaHO, hto cb ero ctopohei ae 6ujio upa tomb KHKaKoro Hepa- 
^faria (ct. 2106). 4) HaKOHeijB, ca^yoTB rro^epEHyTB ooa^it 
npHHu.HUB upeEpaa^ema ofiasaTeaBCTBB no npmuH'fc cayaatsofi ne- 
B03M03KHOCTH HCnOJTHHTK O0H3aTeaBCTBO (CM. § 10 3, § 3L IV 3). 

§ 41. YcTynna TpeSosaHi# (need#) n cyfiporaui#. 

06a3aTeji BCTBesHoe n paso M/mexB irpeKpaTHTBca EaKB a a 
cTopoH'fe ^oasKHHKa, TaKB a Epe^HTopa, npo;a;ojr3Ea& cym;ecTBOBaTB 
bb rpa&CftaacEOMB oSopoTi. Cai^OBaxeaBHO, bo3mohho TaKoe npe- 
Kpaa^eHie o 6 a 3 aTeaBCTB 8 HHBixB npaBB, KOTopoe mohcho HaasaTB 



npeKpamenieMx c y 6 b e k t h b h u m b. Hanp., cora ipipnoe 065m- 
TeJtfeCTBO npeKpamaefoB pa OTA'LicimxB sojukhekobt, saMtaot 
HcnojiHenis rum aaBHooTBH) (cm. § 31 III 2). SaH^ojifee THHBHJitie 
ejiyaan cyd^eKTHBHaro jipeKpam;eniH o6a3aTe.iBOTBeHHaro npaBa 
npe^cTaBjiarOTi. coooio y c t y n k a TpefSoBaniH (n,eccia) h cy6po- 
raiim 

1. YomynKa mpeoodcmm, ujiu i\eccisi ecmb nepedma om- 
pmmmM'h ceoeeo oosoame^bCTueennaso npam dpysoMy suipj 
6^0 codjimi-H na mo dojimunm. 

CymecTBeHHBii aaeaieHTB yoTynKH TpeSoBama—cBo6o;a;Kaa sa- 
M^na o^aoro B'ipsrTejra j^pyrmB. Ecjih 6u rjuj t&ko& 3aMiHU Tpe- 
SoBajiocB corjxacie ftOJUKHHKa, to bb TaKOMB cjiynali bobhhkjto 6li 
HOB oe oSiisaTejiBCTBo. Uepe^aBaeMOCTB o6a3aTejjBCTBa Ha CToponli 
B'fepHTejia h ecTbj t. o6p., choco6b npoKpameiiia o6H3a- 
TejfBOTBeHHaro npasa tojebko uipHTeM (cy6BeKTHBHoe npeEpa- 
m;eHie o6H3aTejtBCTBa). YcTyiiKa TpeSoBama ho ofinjeMy npaBHjiy 
IIIHpOKO npHM&BaeTCH BB COBpOMeHHOMB rpa3E#aHCKOMB IipaBt. Co- 
BpeMeanoe oSasaTejiBCTBo ho^bbokho (§ 29 I 3). jIhjiib bb bh^ 
HCKJxioqeHia 3anpern,aeT0H yoTyiiEa TpeSoBasia. TaEB, o6flj;erepMaH- 
CKoe yjro^eifie ho aonycKaeTB nepe^aqa o6a3aTejiBCTBeHHaro npa¬ 
Ba, ecjrH TaKaa nepe^aaa 6ujia sapaHfee oTM^eefea no corjaineHiio 
cb Kpe^HTopoMB hih Gmia 6u ynHHeHa cb H3M4HeHieMB co^epna- 
nia o6a3aTejfBCTBa (ct. 399). IIobtophh bb o6meMB nocTaHOBjreffie 
repMancKaro 3aEoaoji;aTejiBCTBa, IIpoeKTB noHceaeTB, hto He no^Jie- 
JKaTB ycTy/iE'fe TpeSoBaaia, HepasptfBHo CBH3aHKHH cb jtethoctbh) 
BipHTeJia, HJEH TaKla, BB KOTOpiIXB JEMHOOTB BipHTeJTH HM&6TB 
cyinecT3e-HHoe 3HaTeHie flra ;nojnKHHEa, a Tame TpefioBstnia, bb 
KOT opbrxB no sasoHy He moscctb 6htb ygimeHo BSKCKaoie (ct. 1680). 
^Ito KacaeTca Hauxero aaEOHO^aTejiBOTBa, to oho, npH3HaBaa nepe- 
SaBaeMOCTL 3aeMHHXB naceMB (ct. 2058), Haiuia^HBixB, BeKcejreS, 
ne ^onycKaeTB nepeftara BaKJiaaHHXB ho nepe^aTOHHoI Ha^nncn. 
HanpoTHBB, cenaTCsaH iipaKTMa AonycsaeTB ycTynny bchkhxb Tpe- 
6oBaHifi, BHTOKaioiiiHXB H3B o6H3aTejn>CTBa, 6e3B corjracia: £ojkkhh- 
Ea (80./49, 77/187) h jtaace nepe^any saEJia^HEixB no oco6oMy aKTy 
cb corjraeiff ^ojiHCHHEa (§ 21 II 2). Bapo^eMB, nepe^ana 3aMaa;- 
hhxb cb cox^acia ji,oj[^HHKa lie both yace bb cTporoMB CMHCJrfe stoto 
c^oea YCTyHEa TpegoBania, BfipHTejiB, ycTyuHBmit ceoe TpegoBaHie 
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HOBOMy B^pHTezro, OTB&naeTB nepe^B hhmb aa ftMcTBHTejr&HOCTL 
odnaaTejiBCTBa (norae-n rerum), a He 3a ocymecTBHMOOTL ero (nomen 
hoaurn). TaKoe npaeHJto o 6b otb&tctb ennocTH ycTynmaica-BipHTejiH 
(ue^eHTa) nepeflB hobhmb B^pHTeMMB-npioopferaTejieMB (necciona- 
pieMB) MoaceTB 6 bitl onpas^aHO hsbIicthhmb nyHKTOMB 5 ct. 1539. 
Oho noaTBepawaeTca Tanare EOKasaTeMCTBOMB otb npOTHBHaro. 
Thkb, ftjia ocBoOoasaema otb BeKcejrBHot OTBiiTOTBeHHOCTH ea ocy- 
mecTBHHOCTB BeKcera npsMO Tpe6yeTcs cjiqskhtl 9Ty otb^tctboh- 
hoctb nyTeMH oco5oh oroBopKH. CorracHO IIpoeKTy, ycTynnsiniS 
TpeooBaHieMmLTor.ua OTB^saeTB 3a ocyin,ecTBHMOCTB o6H3aT©jiLCTB8. 
Kor^a eb TOMy oSssaJici] (ct. 1687). GaMO coooh) hohstho, hto nojioHeHie 
noaac-HHKa bb OTHomeniH Hosaro sipHTeaa He ^ohho yxy^maTLcn. 
Bb npoTHBEOMH cjiyTafe yBejiHHHJiacL 6 li otb^tctboehoctl ^ojuk- 
Hraa 6e3H ero corjtacia. Pa3yM^e-TCH Tanace, tto o&mTejiLCTBa, 
ycTaHaBJiHsaromia jlhhhlih OTHoineHiH Measly CTopoHaMH, He MoryTB 
Olitl nepejjasaeMH 6e3B corjracia /(OJCEHHKa (75/408). HaEOHen;B s 
ortfeayeTT. otm$thtb, bto upeKpameme otfaaaTejiLCTBeHHaro npasa 
BipHTeM-ycTynmHKa HacxynaeTB bb totb MOMeHTB, Kor^a nepe- 
jjana c^tjajiacL ^omhhky ftocTOBipno h3b£cthoh (94/82). 

2. Hcmpomuea, ycmymca oostsannocmu ( nepeeod% oosi3a- 
mejibcmea) dpysoMy jm\\y mpeSy&twb coejutcisi mpmmjin. 

Bcjit^cTBie 9Toro corjfacia, nepeso^B o6H3aTejiLcTBa ecTL, bb 
cymHocTH, HOBoe o6a3aTejiLCTBO h ne mojectb 6htl nosTOMy pa3- 
CMaTpHBaeM't, kbeb cyoBeKTHBHoe npeKpan^eHie o6ff3aTeMCTBa na 
ctopoh^ ftOjmHHKa. OftnaKo, h bb 9T0Mb oTHoraeHia coBpeMemoe 
npaeo ftonycKaeTB bo3mohchoctl ycjroBKaro npeEpair^eHiH o6h- 
BaTejiLCTBa em # 0 M£HHKa, npeAOOTaBMH Epe^HTopy, 6e3B corjraoia 
KOToparo TaEot nepeBO^B ;a;ojrra 6 lutb ooBepiaeHB, npaso npea/LH- 
bhtl hckb nporaBB Hosaro flOJUKEHtca (cp. o6merep. yx CT. 419 
h IIpoeKTB n. 2 ct. 1689). Harne 3aK0H0^aTeJiLCTB0 He roBopHTB 
o nepeBOftt ^ojtra 6e3B corJEacia BipHTGM, a ceeaTCKaa irpaKTHKa 
nojiOHZHTejTLHO 3anpein;aeTB nepeBotfB ,n;ojrra Ha TpeTLe mn,o 6e3B 
corjracia na to B'fepHTejra (86/63). Heo6xo,n;HMOCTL corjracia npn ne- 
pesos^ ^ojrra, bt. hpothbohojio^hoctl ycTyHKi Tpe^oBania, o^bh- 
CHH6TCH rfMBj HTO KpOftHTOpB 60JI^e 3aHHTepeC0BaHB BB JTHTHOCTII 

#o.raHHEa ! EoeMy ohb 0Ea3ajrB ^osipie, h4mb /i;oji3khheb bb jihhho- 
CTH EpeftHTOpa. 
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3. l lmo nacaeiticsi cydposaym, mo nodo neii pmyMmetm.% 
ecmyruienie doMtcuuna eo em npaea ydosjiemeopenuaao u^ro 
npeduniopa no omnomeuiio %~b eeo doJiatemmy. 

OTCio^a, cydporan,iH) ojLi&ycTE oTjrmaTB ote npocToro npaBa 
perpecca. Ups perpecc£ h4te npeamsro o6a3aTejri>CTB6HHaro npa- 
sa, oho Hoge3jro H3E rpaa^ancKaro odopoxa. Ilpn cydporaiun irpon- 
30nuto jehhib cydEeKTHBHoe npenpameHie odasaTeaBCTBemaro npaaa, 
na m^cto Kpe^mopa CTajrR y,a,OBjreTBopHBniiH ero sojukhhke. Yaeine 
, o cydporaiuH MaJio em,e paspadoxano. CydporaB,in H3B£cTHa, oft- 
nano, saEOHO^aTejrtcTBy $>paHu;y3CEOMy (ct. 1249 h cjt.) h repMan- 
caoMy (ctt. 268, 426, 774, 1143, 1225, J249 odmerepM. yjL h 
ct. 140 3aEona 0 cxpaxoB. ote HecnacxHEixE cjry r aeBE be npoMum. 
3aBeH-)- UpHMipoMi. cy5poran;iH; be pyccKOME 3aKOHOTi;aTejrBCTB:fc 
MOMLQTb cayacHTB BCTymeHie npocToro nopynnTejia be npasa upe- 
ftHTopa npn ymraTi nopyraTexoME ftOJira HOMeflJieHHo no TpedoBasiio 
Kpej^nTopa, £0 HaoTyinreHin HeoooToaTeJLBHocxH fto-manica (n. 1 

ct. 1558, cm. § 36 3). 

§ 42. HeA^HCTBUTejiBHOcTij npeKpaiAeHi# o6#3aTejii>cTBa- 

Be h^jihxe oxpaaKt HHTepecosE npe^HTopoBE, rpa^aHCKO© 
npaso He npH3saeTB HHor^a TjMeTBHTejr&HOOTH npeKpain,eRis oua- 
3aTeJti>cTBeHHMX'i> apaBE. ,3,4^0 be tome, hto npaso Kpe^HTopa Mo- 
ateTE 6hte napymeHO ^ojukhhkomx He tojieko t$mt>, bto ^ojtsshhk'b 
ne hghojthhte cBoero ofinsaTejLBCTBa hjth HcnojrHHT'L ero HeHa^Jie- 
R£air^HMT> o5pa30ME, ho h t4me, hto ohe HcnoraaeTH cboh o6a3a- 
Te»CTBa bo Bpe^H Kpe^HTopaME, ce h^jibio odxojja hxe npaBE. T. 
odp., rpancAaecEOMy npaay npnxojjHTCii dopoTEca oe sen;odpoco- 
b4cTH0CTEH) JJOJUEHHKa BE HHTepeCaXE TBepflOOTH Epe^HTa H BE 
o&racTH npeicpaio,eHiH odnsaxejiBOTBx (ep. § 34 1). . 

1. OcyityecmsAenie oomame./tbcmeeHuaeo npaea Mozfcemi> 
(jumb onoponeno, noeda ouo tumjio ceoew v i i n>jib / to co%pumie 
umyiaec?nea doMimuna omrb npedumopoe'b . 

TaKE, 1) scnoaseHie be Texesie ^bchth ji4te &o OTEpEiTin 
HecOCTOHTeaEHOCTH flOJiaCHHEa o6a3aTeJTECTBE, BEITeEaiOl^HXE H3E 

saaora h deajjeHejKHara oTnya^ems h6^bh^hmocth po^oTseHSH- 
EaME hjth flaace h B03Me3^Hajgo OTny^enia cynpyry, m. 6., upn 
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HaMTHOCTH Onpe^JieHHHX'E KL TOMy yCJEOBIH, onopoqeno (ctt. 460— 
462 Fot. .cya;. Topr.). Totho Taoce 2) m. 6. oaopoqeiTL Tjocpon- 
hhS mraTenL no BeKoejntML h .npyrHML aETaML, npon3Be^OHHHit 
bl Teneme 10 ftHei #0 oSLaBJteHia HecooTOHTeJiLHOCTH (ct. 485 
Fct. cya. Topr.). HocTaHOBaeme oto mieTL CMy h bl rpaa^an- 
okoml npasi (07/69). JaJiie, 3) m. 6. onopoqena TaKHe MnpoBaa 
oftiiJiKa, 3ajurioneHHaa aojiHBHKOML b'l Tenenie 6 MicmeBL so 
OTEpLiTia ero HecooToaTeJTLHocra (ct. 540 toto He ycTaBa). 
Oanaso, He tojilko xoproBoe, ho h rpanaascEoe 3a- 
KOHoaaTejtLCTBO upe^ycMaTpHsaeT'L cjLyqan He^iScTBHTejtLHOCT'H 
npeKpamenia o6a3aTejrLCTBa. 1) Hhhtohho no^JiOHHoe nepeynpi- 
furenie Minis bo H36iitcaeie MaTena ^ojitobl (n. 2 ct. 1529, cp. 
a. 2 ct. 2014). 2) 0TKa3L otl csoero npaBa (oTpeseHie) B'L njh- 
JIOML MH B'L qaCTH He^tCTBHTejLeHL, eCJLH OHL yBHHeHL BO BpeftL 
TpeTteMy jmn, y (ct. 1547 t. X n. 1). Bl cbh3H cl HsaoneHnimL 

B03HHKaeTL BOUpOGL, HCKJIHmiOTL JTH CTaTLH rpaKftaHOKSXL 3aKO- 
hobl (n. 2 ct. 1529 h 1547) npEMinenie BimeyrroMSHyraxL HQpML 
ToproBaro npasa, mb: B03M0HH0 hxl cobm4cthoc HpaMineme? Ce- 
iiaTL OTB^naeiL na aasHBit BonpocL yTBepaHTejttHO. Dps stoml, 
cenaTL paBLHCHJieTL, "hto bl h. 2 ct. 1529 BHCEa3aKO o6in.ee 
na lajio oTHOCHTeji&Ho bcskhxl BOo6iB,e corjraineHiH h caijroEL, 
a bl ct. 461 Xct. cya. Topr, onpeaiaeHLi Ti ycjroBis, ups 
KOTOpHXL HMynj;ecTBo HpH3HaeTCH 6e3aeHeHHO OTqyaeaeHHHML h 
noji;jteHaii^HML B03spaTy bl EOHEypcsyio Maccy. Pa3jrmie cbo^htch, 
aajiie, el TOMy, bto bl cnjry h. 2 ct. 1529 Epe^HTopt o6s- 
3HBB6TC8 J];OEa3aTL Bpe^L, TOT^a KaEL BL CMy CT. 461 6e3^e- 
HeHsocTL aKTa npH3HaeTCH caMHML saKOHoaiL, h HCTen,L, Batin 3a 
co6oi 9 to 3aKOHsoe npe^nojioHeHie, BJBi3UBaeTL OTBiTMHEa na 
onporaepHeBie ero. CsiaoBaTejiLHo, 6peus jtoEa3aTejiLCTBa, bl BHay 
po^CTBesfiHXL oTHoineHift HecocToaTejiLHaro sojrHHHEa cl cbohmh 
Kpe^HTopaMH, nepesocHTcn na &thxl nocjii^HHXL; 9to ecTL, noa- 
3TOMy, nacTHLifi caynal HeaificTBHTeaiHoeTH: HonomeHis o6a3a- 
TejiLCTBa, npe^ycMoTpisHEifi ct. 461 (78/5, 80/105, 90/117). 

2. He3aeucttMo om% nacmnux'b nocmauoemHiu (1), c.%m- 
dyemrb nodnepnnymb oSwfiu npumjun'h nedmmmeumeMHOcmu 
npenpmqeuisi- oGnsamejibcmea eo ecmx r b nrnx^b cjiynasix^, e% 
mmopux'b wpudunecmu amti'b npomiwem mnouy, 5jiaso%u~ 
urn u ofiuftcmemuoMy nopBdny (cm. 1528 m. X %. 1). 


15 
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Jtijio bb tomb, hto 6ojmihhotbo choco^obb npeEpameHia: 
'Oda3aTej[BGTBa cjti. ne tto HHoe, EaKB jopH^OTecide beth, HanpaB- 
jreHHHe Ha npeEpaiHeme o6a3aTejrt.cTBeHHaro npaBa. IIosTOMy kb 
HHMB H ftOJTJEHH 6UTh HpHJT03KHMH BC& JCJIOBk 0 ftifiCTBHTeJTMO- 
CTH TOpHftHBeCKHKB aKTOBB. 


rnoBti VI, floroBOPHbid ofiframbim HtmpaBJieHHbifl m nepe- 

HSCGHIS npDBQ COfiCTBGHHOCTH. 

§ 43, CnocoS^b n3y^eHiji THnHM^bixB o6#3aTeJibcTfeeH= 
Hbixnb oTHomeHifi (hhctHT y tobt>) m CHCTewa kx^ h3jio= 

HceHi#. 

Bb upesHsyiniHX^ aaparpa^axB o6a3aTejiBCTBeHHaro npasa hs- 
jsroaceHH o6nxia Hanaja o6a3aT‘ejri>cTBeHHaro npaBa. Cb homoihbio 

9THXB HanaJtB BO3M0HC6HB He TOJTBKO asaJIH3B BHOBB B03HHEaH>IHHXB 

« 

o6fl3aTejri>CTBeHHHXB oTHonreHiH, *ho h noftse^eme hxb ho^b Tfc 
mm ftpyria HopMti o 6 b eKTHBHaro npasa. OjSHaKO, HivKOTopHH 06a- 
sa^ejiBCTBesHM oraonieHis npe^cTaBJisroTB co 6 oh> cjeokhhh, xapaK- 
TepHHa KOM6Hean;iH npaBB h o6s3aHHOCTeiL 9 th KOM 6BHan;iH bb 
TO BpeMH HaCTOJTBKO TaCTO BCTpiaaiOTCH BB 3KH3HH, BTO EaKB 

dar npioSpiTaiOTB caMOGTOHTe»Hoe cymecTBosaHie, cboio htoh- 
BH^yaJtBHOCTB. 

1. OmdmMuuMU uucmumymaMu oStisameMcmeeuuaso 
npaea u 5ydym% noamoMy , caojwhusi, xapa%mepuusi , nau 6 o- 
Arr>e nacmo sosuimamyisi 60 ch€U3hu oottsamejibcmeeunusi om- 
nomenisi , ocnoeaunun na dosoeopax'h 5 nanpnynM-npodaafah, 
sa&Mm u dp. , turn na npaeonapymeniu , ujiu uenocpedcmeeuno 
na apaofedancKo-npaeoQoU nopMm (cm. § 32). 

9th hhothtyth: o6a3aTejiBCTBeHHaro npaBa jme bb Phm£ 
cj^feaaHbi 6 ujm Hpe^ivteTOMB 3aKoHo;n;aTej[i>cTBa h ocoSaro HayneHia. 
Bb same BpeMH npejparaeToa, oftsaKO, hsm4hhtb nsyneHie ot^kb- 
hhxb HHCTHTyTOBB bb rtfkaoMB. 9 to H3M , &HeHie HanpaB.aeHO BB 
cymiHOCTH Ha To, htoSh bb HeyTeniH o 6sq a t e jib c t b eHHaro upasa 
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nepeHecTH n,eHTpB TJmecTH ob ot^jtlhhx'l hhcthtjtob'l ea ot- 
OCHOBHHH o6jI3aJIHOOTH, H3B GOBOKyilHOCTH KOTOpHXB CJia- 
raiOTca h caMEie hhcthtyth. Ochobhoio o6a3aHHocTBK> 6ya,exB, 
nanp., fljui o6H3aTejrLOTBB, HMiioinHXB niurtH) nepenecenie npaBa 
•co6ctjbghhocth, OTB^TOTBenHocTB no OTOCTEi (§ 37); fljra o6nsa- 
xejiBCTB'B, HMbxoinHXB d,^jtbe) ape^ocTaBJEenie nojTB30Bania nyjKOio 
Bem,BK)—B03Bpam;eHie Benp: 6e-3B HSMiHesia ea oymecTBa n t. a. 
Upa 9 tomb B03Jiarai0Tca SojtBiuia Hsmeac^Ei Ha ynpoinenie H3jroase- 
Bia rpasc^ancKaro npaBa. HpeanojraraiQTB, bto, Ojraroftapn yneniio 
o6b OT^JTBHHXB OCHOBHB1XB 06jI3aHH0CTHXB, KBHTCK B03M02KH0CTB 
•cosji.aTB EJiaecH^HEaiiiE) rpas^aHOKaro npaBa, Oojrbe yaoBJieTBopaH)- 
nxyio TpeOOBaHiaMB aornra, h^mb coBpeMennaa MaccH^HKaipn. TaKB, 
•cospeMeHHaa KJiacca^BKania 0Tji;ijrBHBixB HHCTHTyTOBB CMbinHBaeTB, 
nanp. bb HMymecTBennoMB nafiMb, OTHonieHia ofiasaTejiBCTBeH- 
Htja h BemHHH. TaEoe cMbmenie npoxHBopbBHTB ochobhbimb 
TpedoBaniHMB jtorHKH h KjraccHiJjHKaiOH;.—B b cyinsocTH, yaenieodB 
■OTftiJtLHHXB o6a3ajiHOCTaxB ne cobc4mb HOBoe yneme. Kb ofixctei 
qacTH o6a3aTejEBCTB6HHaro npaBa h panBine othocmhcb ochobhbih 
•odasaHHOCTH, nanp',, ynenie o6b ohhotkIj (AnnenKOBB). Cjii^oBa- 
Tejr&HO, sonpocB cbojxhtck kb OojrbineMy pacniEpesiio o6m;et qacxn 
o6a3aTejiBCTBeHHaro npaBa sa cneTB ero ooofieFHOH aacTH. Bb 
^tomb oTHomeHin ynerne o6b ochobhhxb o6s3aHHocTHXB 3acjryscH- 
BaeTB, K0H6TO0, BHBMaHLH. HsyneHie OTfliiJILHHXB HHCTHTyTOBB BB 
hxb n’fejiOMB ynpocTHTcn, a caMtre HHCTHTyxH npio6piryTB najyie- 
.^Kanxyio kchogtb h BHnyK&ooTb bb oohobhhxb cbohxb nepxaxB *). 

2 . Ho edea jm moqhmo uadmfwtbcfy %mo ywnie- o$% omdr&jib~ 
nuopb odstsauHoemstx'b noMomemx cosdarrib noeym kmccu$u- 
■nwu^m epamdauoKmo npaea. 

EaKyio 6m cjto^hogtb HncxHxyTB hh npeftCTaBjrajrB, ohb ho 
jmmekb cBoefi oceoBHoi npupoflEi, KOTopan MO^eTB Ohxb tojibko^ 
BeiD,HOi HJfH TOJIBKO 06S3aTeJn>CTBeHH0&. CoOTB'fjTGTBeHHO 3T0My H 

*) Bap. A. Chmoehhb-, CMtaiaHHHe xtorosopH ii ynesie o6b ot- 
.n'feJibaHx^b o0a3asHOGT5rxB (PBel sa MarHCTepcKOMa, jo;HcnyTB. „IIpaBo M 
1911 r. JNs 47). llexpasKHnKia, 0 H^aKoanOMB o^oraineaiH Op. 

1909r. Nk 4 h 5). Piomg jiHHTb pasoSpaaB bb aacTHOGTH OT^Babane oghobeehg 
-aaeMeHTH, BxossiJiiie bb ^oroBOpH jiHaaaro nafiMa h nospa^a (bb CBoefi 
khhbB Dienstvertrag tmd Werkvertrag). Hoeniger, Die gemischten Yer- 
tr%e in ihren. Brundformen, h Ero ace, Vorstudien znm Problem der ge- 
mischten Yertrdge (1906). 
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HHCTHTyT'L, ocio^H.eHHut oTHOirreaiMH npyroro po,n;a, t^mb 
ne Menifee ,n;ojmeHB saHSTB CBoe onpe,n;fejieHHoe MfecTO hjth bb Bern- 
homb hjlh bb o^asaTeJtBCTBeHHOMB npaBfe. IIoaTOMy, nanp,, apenjia r 
HOCMOTpH Ha to, hto OHa bb coBpeMeHHOMB rpa3K$aHCKOMB npaafe 
irpioSpfeTaeTB Bem;Hyio cuiy bb OTHOineHiH HOBaro coScTBemraKa, 
t4mb ne MeKfee Bee me ocTaneTca bb ofijracTH o6H3aTejrBOTBeHHam 
npasa, KaKB o^hhb H3B bh^obb HMymecrBeHHaro naSMa. 

8 . Hman'b, ueoSxoduMO coxpanumb omdi&jibHoe usyneuie 
imcmumymoe r b ofimamejibcmeennaso npaea , %jtaccu0u%^upo- 
eae'h ux* Ay%me eceeo no oduopoduocmu ocuoenuxnpaeb, 

TfeMB Sojifee, hto h 3am,HTHETKH y^enis o6b ochobhhxb o6h- 
3aHHOOTHXB He CHHTaiOTB B03M03KHHMB BOBCe y GTpaHHTB KSy^eHld 

HHCTHTyTOBB ofiasaTejiBCTBeHHaro npasa, KaKB thuothhxb rpasK- 
jtascKO-npaBOBHXB OTHonieHitt. EjtaccH$HKaB;is hocji^hhxb m. 6. 
xaKOBat 1. JoroBopeHH o6a3aTejLBCTBa, HanpaBJieHHHs na Hepenecenie 
apaBa eoScTBeHnocm* KyiurH-npogasca, nocTaBKa, sanpo^anea, Mfesa, 
3aeMB, ^apeHie (rji. VI). 2. JorosopBRsi odf&aTejiBCTBa, HanpaBjieH- 
hhh na nojiB 30 BaHie qysKoio semBio: HMyin;eoTBeHHEiii eaeMB h ccy^a 
(rjr. VII). 8. JoroBopHRH oSanaTejiLCTBa, nanpaBJieHHRH na hojeb- 
30Banie qyazHMB Tpy^OMB! jihhhbiI naeMB, Ho^paftB, nopyqeme 
(rjr. VIII). 4. JIorosopHHH o6H3aTejri>cTBa, HaiipaBJteHHRH Ba co#feI~ 
CTBie bb ^ocraaceHiH (jJtarB h hxb oxpaHy: TOBapmn;ecTBo, nojutaaEa 
h GTpaxoBaHie (rjr. IX). —0 THimqHErxB o6a3aTejrBCTBaxB, ocHOBan- 
hrxb he rpassjuaHCKOMB npaBOHapynreHiH h Heiioepe^CTBeHHo Ha 
rpaffiftaHCKO-apaBOBofi nopMfe (tje. X h XI). 


§ 44. Kynjiji^Hpoaa^Ka. 

1 . Kyn-jw-npodawca ecmb a) deyomoponniu^) dosoeopb, bb 
cujiy Komopaeo no%ynufim r b uMmm% npaeo 6) mpedoecmib orm 
npodaei^a nepedmu cedm nynjieuuou empi, a npodaeevfb — e) no - 
jiy^umb 3a smo omb noyiynumna onpedm ji eum/io cyMMy de- 
me'b (v { mny). 

a. KyMH-npo;a;aa;a eeTB npe^e Bcero ftorosopB. OflsaKo, bb 
HaniHxB 3asOHaxB Kyras-npo^ma H3aaraeTca cpe,n;H choco6obb 
ii pioSpfetenia npaBa coScthohhocth (§ 17 1 2 h’II 3). 
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Bb raTepaTypt 3am 1 HTHHK0M [ t B3rjifl2,a na Kynjiio-Dpojj.my, naKB 
Ha chocq6b npioOp&TeHin npaBa eoOoTBeHBOCTH, , h hphtomb Kates 
Ha nepe^any, emhotch IIo 6 4 >;h;oho cne bi. Ho ero MHtaiio, 
npaso ca6cTBeHHOGTH npiofipiTaeTcsr ;n;MeTBHTe.aBHOi nepe^ane® 
npo^aHHOfl ^bh^hmocth h CHMBOJiHHecEofi nepeftanef: spyne* 
sieMB Kymefl kp&hocth noKynaTejno HeaBBStEMOCTH. Ca&ftOBa- 
TejiBHO, KynjiH-npo^asca ne ecTB ^orosopB, na ocHOBasis ko- 
Toparo B03HHKaeTi> o6s3aTejiBCTB.o HepenecTH npaso co6ctb0h- 
hoctiIj a caMoe nepeHeceHie 9Toro npasa. TonKa 3pteiH IIo6$jj;o- 
HOcn;eBa CTapan; 3 ^cb CTporo He pasmsaeTcn ^oroBops h nepe- 
Aana. IIoaTOMy cai^yeTB pa3CMaTpHBaTt Kynjno-npoaasK.y KaKB 
jjoroBopB h npHTOMs EBycTOpoHHit, t. e. nopoaeji;aH>inift 
Hpaea h o6a3aHHOGTH Ha o6£hxb CTOpOHaxB. Takx. nocTynMB h 
cenaT'L, OTKaBaBoiHcs otb npe-JKHnro GBoero B3rjiHfta Ha Kymio- 
iipo^a^y, KaKB na gorosopB o X'H o c t o p o h h i f. CenaTB hcio- 
jihjib H3B -Toro npe^oJEoatems, hto nposaseijB se 6hiwb o6n3aHB 
nepe^aTB ^BmcHMyio sen#, bb coOcteghhoctb HOEynaTe^H, h6o 
npaso co6ctb6hhocth Ha irepeftaHHyio Boms nepeso^mo bb mombhtb 
G oraameHiii (§ 67 II 1 4). BeaiftCTBie otobo, KyiurH-npogaHea nopo- 
acflajra 06 a 3 aTejrbCTB 0 ranis nOEynii^HKa: ymiaTHTb ycjroBJieHHyH) 
HiHy 3a b&w$, npio6p4.TeHHyH> otb npoji.aBn.a bb co6gtb6hhocti>. 
O^naKO, ecra npaso coOcTBeHsocTH Ha HpoKanHyio ftBaaerayK) 
Beilis h nepexo^HTB kb, nosynaTejiio bb mom©htb corjEameHiH, to 
B ee me sa npogaBH/k jebskhtb eat© o6H3aTejELCTBO ohhctkh (§ 37 II). 
CjrfcjU 06H3aHH0H) CTOpOHOIO HBraeTCH TaKHCe HpO^aBeHB. II09T0- 
My cenaTB a HpaniejiB H035Ee kb npH3Hamio KyMs-npoiaaca ;a;oro- 

BOpOMB SByCTOpOHHHMB. J(ByCTOpOHHOCT& KyOJEH - HpOJi;a3KH 
HO^TepraBaeTB o6in;erepM. yjr. (ct. 433), h gxoro He #3uraeTB 
IIpoeKTB (ct. 1724). -x 

6. 03B RByCTOpOHHet HpHpOftH KyHM-HpOftmH BHTeKaeTB 

npea^e Bcero o6h 3axea bctb eraoe npaso (npaso TpeGosaHis) noKyn- 
iu,HKa. Oho eocmourn'o e% mom% %mo noKynw ( un'b uM%ewb npa- 
eo mpedoeamb orm npodaev^a 1) nepedmu nynjteuuoU eeuyw it 
2) docrnaemnitt eMy npaea codcmeeunocmu na smy eew^b, ceo~ 
dodnyto om^o oOpeMenmiU' u mdocmam%o6%. 

1. Ilepe^ana sems, corjEacno cenaTCKEMB pa3BHCHeHisMB, m 
GOCTaBjrneTB Heo6xoEHMaro HpH3HaKa KyraH-Hpo^a^H (69/462 h eP-j 
80/125, contra 75/954). — OEitaKO, h cor^acHO ceHaxy, npaso Ha 


% 



— 230 — 


nepe^any McmteTL HMim> cboh ocoOuh lopHSHHecKin nocji'fescTBifr. 
TaK-t, ups Kyrai-irpoHaH^ st, stpesHTT* HOKynipHE'E. bb npaB& xpe- 
6 oBaTL nepe^aBH eMy nposaKHofi Bein,H panie ynJiaTH h^hh 
(80/265). ,Hajite ? eons nposaHa Bem;i> saMiHEMaa (§ 14. 2 e) r 
to npaBO coOcTBeHHOGTH na Hee nepexosHTB kb noKynipHKy eg 
npeacae, icaET, no nepesant Bems (80/94), t. k. so nepesaw Ta- 
eoI Bern# h Bootnpe so nocTyraeHiH ea bb pacnopasKenie noayn- 
nprKa, y noca^sHaro h£tl eme Benparo npana (80/288). r l,ajrfce T 
bt» caay ocoOaro ycaoeia o nepesa^i sbhAhmoh Benin, oh a (trepe- 
sana) MoaceTT. 6 bitb OTioaieHa aa aiKOTopoe BpeMa (76/298). 
Cais*? xoth, coraacso pa3T>acHeHiio eesaTa, cb nepesaneK) Bemn n 
ne coqshhoho no oOmeMy npasnay npioGpfereHie npasa co6cTBeH- 
hocth, TiM'B He MeHie -npaeo noKynin,HKa Ha nepesany Eynaennoff 
Benp He tojibko cymecTByeTB, ho h caMaa nepesana kojkott* co- 
CTaBHTi, HenocpescTBeHHyio o6a3aHHOCTB nposaBHa. 

2. IlpaBO noK.ynni,HKa Ha socTaBJieme eMy npasa co6cTBeH- 
hocth na semB, cboOoshjk) otb oSpeMeHesifi h HesooTaTKQBB, 
ecTB npaBO Ha onscTKy. H6o6xoshmjmmb ycjiOBieMB ohhctkh 3a 
HesocTaTOKH bt. npasi co6cTBeHHOCTH cBHTaeTca y H8CT> o t c y m s e- 
h i e. 9to 3HanHTT» ? bto noKymnnKB nojrynaeTB bo3MOhehoctb ocy- 
mecTBHTB csoe npaBO Ha onncTKy (BBHKniio) He npejKse, 
nposaHHaa mj semt OyseTB OTeystsena TpeTteMy rany, t. e. 3a 
nocjrisHHMi. tfyseTB HpH3Hano cysOMB npaso co6cTseHHOCTH 
(71/1121, 79/32, 81/87). TaKoro OTcyscsenia He TpedyeTB o6m,erep. 
yjroneHie. HoEynm;HET>, He sosKHsaacn OTcyacsesia, hm^th TaMB 
npaso TpefiosaTB B03Ml>meHiH ym;ep6a, npnnHHemaro HeHcnome- 
nieMB sorosopa, hjth me —OTCTynnTBea otb soroBOpa (ct. 340, cp. 
ct. 325). Tanoe nocTaHOBjieHie pa3yMHO. Bb nporaBHOMB cjryna'fe, 
no&ynmHKT., y 3 h a b b, hto guj nposaHa Bemn, Ha KOTOpyro npo- 
sasem. He hm£jtb npaBa coficTBeraocra, BKHyasseHB tfyseTB hojib- 
30BaTBca raosaMH ayacoS boh^h, nycnaTB ee bb oOpamenie, kh&b 
cboh), t. e. coBepnraTB hbhhh yTaSra n npncBoema (KojrepB). 
Heansa, noeTOMy, ne o6paTHT& BHHMaHiH na npOTHBOpii bhboctb 
o6hi;hmt. npHnnisnaMB npasa nocTanoBJieHit ceHaTa o6t, OTcyKsema 
BenpE, East ycJTOBin obhcteh (bbeehIh). H sto tI-mb 6ojr%e, bto 
cenaTB He orpaHHBHBaeTB B^as^Bpa m> pacnopimemH Ben^LD 
sasse npn eymecTBOBama cyseSHaro ptmeHin 06 % ornyH^eHiH 
ecjrn ona He HosBeprnyTa apecTy (80/303).—“HanpoTHBT., h 
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y Hac t. npaso Ha OTHCTKy n ne^OGTaTKH bt. caMOf 
b e m h npsMO jjaeTi, noKynmHKy bo3MO&choctb OTCTynsTBca ott. #0 
roBopa, t. e. B03BpaTHTt BeiijB h TpeSosaTb Ha3a %b ^aHHBifi 3a- 
^aTOKB (ct. 1518 t. X h. 1) hjlh bck) n.l.Hy, ecjtH OHa yme Cma 
yManena (73/1450, 75/603). Taicoe npaeo OTCTyMemn ott, soro- 
Bopa ne Bcern;a MOHeTT, 6 htb HcejraTejrtHO noKynin,HKy. Hasp., 
jihdj A HeoOxo^HMa Bein,B 11% oirpexijreHHOMy cpOKy. Beii^t OEa3a- 
JiacB xy&inaro jipeTOHHCTBa. Bt> btomt, cxyna® Jimp A, OTCTyHHBB 
ott, ^oroBopa, jterKO MO&ceTT, hphhhhhtb ce6i Soxtinoi ySm’OKT,. 
IIoSTOMy, OCHOBHBaSCB Ha CT. 864 H BT> ftOHOJIHeHie KT> CT. 1518, 
ceHaTB npasHjrBHO RaeTi, iroKymu,HKy npaso npep/BHBHTB hceb 
o6b y^HTKaxB, ecxHlna aame noKymuHEB He 0TEa3ajrcn ott, sorosopa 

H npHHHJJB B6H3;B. H6o, XOTH OTT, nOKyHiUHKa H 3aBHCHTT, npHHHTB 
hjth He npHHHTB Beins, ecra OHa OKaBajracs xyase ycjroBJteHHaro 
KanecTBa (74/264), ho noEynm;0KT,, ynxaTHBT. ^eHtrs h npHHHBT, Ta- 
Kyio Bein;B, bt, npaBi Tpe6oBaTB ott, npo^asHa B03BpaTa pa3HHn;H 
MeJEAy ynjjaHeHHOt H^HOli H ftMCTBHTejIBHOIG CTOHMOCTBJO Bem;H, 
pa3B BeiD,B OKameTCH HecooTBiTCTBysoin;efi ycxoBiiiMT, .aoroBopa 
(96/12, HHane npeacfte 74/264). Cx^OBaao 6bi Tame B'B otomb 
cjiynai npHBHaTB 3a noKynii],HKOMT, npaso h Ha yHenuEesie 
'fe h £i, a ne tohbko Ha B03Bpark ea. 

b. H3B ftByoTOpoHKei lipnpoaH KyMH-npo;a;ma BHTesaeTT> 
Tame o6H3aTe.m>CTBeHHOe npaeo (npaso TpeCtOBama) npoaaBn;a, Oho 
cocmoum'h moM% nmo npodaeeuMmm% npaeo mpe6o- 
eamb omi-> nonyniu^una 1) ynsamu ycAoejienuou %pbuu u 2) 
nptmmiisi ujm> nynsennou eevm. 

1- FraaTa i$hh, corxacHO cenaxcESMT* pa3T,iiCHeHiHMT» (68/229, 
71/517, 72/897), He cocTaBJrneT'B HeoOxojpMaro npH3HaEa coBep- 
meHia KynM-nposa&CH. IIoaTOMy HeyraaTa HOicyniUHKOMT, He 
3,aeTH apojxaBuy npasa Tpe6oBaTB yHHHToaseaia B03HHKmaro Koro- 
sopa KynjrH-HposaHCH (67/287, 74/561). UpojtaBen/E mokbtt, jthjhb 
B 3HCEHBaTb yaaOBjreHHyH) BiiEy sa o6meMT> ocBOBamH. 8 to 3Ha- 
hhtb, hto oht. He HMfreTT, npaBa npeHMymecTBeHHaro y^OBJieTBope- 
Hia H3B csoero npo^aHHaro HMymecTBa, 3 a KOTopoe eMy me 3anxa- 
HeHH seH&TH (68/229, 70/726). Hami, 3aEOHT> He rosopHT'B 0 npa- 
si HpOjI,aBll,a B 3 I.ICKHBaTL HpH 9T0MH °'0 CT. HeyiTJfaHeHHOS 
(HHane o6n^erepM. jjt. ct. 452). B3HCKaHie % bo3MGJKho ^onycTHTb 
Ha ocHOBaniH ct. 684. 
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2. IIpo&aBeirk be npasi TpeSoBaTE. ora noKynnysKa iiphhhtIh 
K yjureHHoi hmt. boiuh (ct. 1514), a BT. cayqai HenpHHHTia HCKaTB 
ct, Hero y6HTEH (79/47, 80/168). BiipogeMT., npeat^e ceHara hcejuo- 
Bara npaBO npo3aBn;a Ha B3£icKaHie jGhtkob'l (70/1711). Heco- 
mh4hho, TaKoe pas^HCHesie centra 6 mo HenpaBM&HO, Oho npo- 

THBOpi^HJfO OCHOBHOMT HOJfOHCeHilO 06 b OTBiTCTBeHHOCTH CTOpOHB 
sa HeHenojmeme ^orOBopa. Ilpaso npoa;aBB,a TpeOoBara ora no- 
KynnjHKa npHHHTia seipn HM'feera 6oJt&moe 3HaHeme 3M OTB^TCTBetr- 
bocth 3a picK't rnoem hjth nOBpeacseHiii Bem,H. Be cay- 

laara, Korj^a y nacE TpeOyercH nepesana hjih OTM^TKa be Kp4- 
noeTHOMB peecTp'fe 3.11a nepeseceHiH npaBa coOcTBeHHOcra ho Eynjti- 
npo3aas4 (1 6. 1), pscKE jeoskhtb Ha np03aBn;4 3,0 TaKofi nepe- 
Kana hjth GOBepmeHiH otm4tkh. Cp. § 38 1 a: 0 npocpOHKfc B4pH- 
Teaa. 


Hto EacaeTGH o()HBaHHOCTei ctopohe, noKyamraa h 
Hpo^aBpa, to oh& onpefliusHyrcH cooTBiTCTBenao B3aHMHbnviE npa- 
BaME CTOpOHB. 

2. CymecmeeuuuMU dJieMeumaMu %yruiu-npodaotcu, noMu- 
mo coejiamemst (cm. 1 ), 6ydywb a) %^n>na u 5) npedmnvb. 

a. 1) 1(4.Ha be Kymt-iiposaadi nenpeMtano 30JE3KHa BHpa- 
aeaT&ca hb ]i;eHi,rax ! L. yiuiaTa BemaMH 3aJia 6 h m4cto spyroMy 
lops^HHecKOMy amy, m4h 4, a He Kynjrfe-npoftaac'L 2) I(&Ha 8Ta 
SOJEacHa 6 ht&, ^ajr^e, onpesfcJiHMoi. He Sy^era, no^TOMy, 
KyMH-npo^ajEH, eojis mjth8si onpes'fejfHTB, Eanyio cyarafy be *npaB4 
Tpe6oBaT£ np03aBen,T, ora noKymuHKa. 3) PaBHHME o6pa30ME, iv&Ha 
30JtJKHa 6 bitb HCTHHHof. He 6y3era KynaH-npo^aaKH, ecra HfcHa 
Ha3HaaeHa 3M BHgy, t. e. ctojib Majiaa, hto TepaeTCH xapaKTepE 
B03Me33H0i C3i*s eh. 4) He TpeSyeTCH o^naKO, hto 6 e ijlaja 6jajra c n p a- 
B e 3 Jt H B 0 f, T. e. COOTBiTOTBOBa^a S&iCTBHTBtfbHOt CTOHMOOTH 
nposaHHofi Belies. Ebe 3Toro npasraa G3&jiaH0 HcoioBeHie pa no- 
ejiikh xa46a na Eopnio, CHOnaMH mh 3epHOME, Korsa GKymn,HKB 
npio6p4ra xjsitfE ho Hecopa3M4pHo HH3K0 H h4h 4. y KpecTtHHE, 
B0CH0JE£30BaBIHHCB 3HB430M0 HSB THrOGTHBJMT. HOJlOmeHieMT.. Bb 
btome cjrynat, corjracHO 3aE0Hy 18 1 k)hh 1892 ro3a, Hpo3aBn;H be 
npas4 Tpe 60 BaTb somaTH bt. pa3Mip4 3itcTBHTeJ[i>HoS gtohmocth 
H po 3 aHHaro xji46a, t. e. cnp aBe^asBOf h,4hh. 
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6. npe^MeTOMi, Kynra-npoftaacs, no pyecKOMy npaBy, 
MoryTT, 6 ht& tojibko 1) Benin, a He npasa, 2) seiin co6eT6eHHHH, a 
He nyauji, 3) cym;ecTByH)in;ia, a ne Gyaymjia hih cyinecTBOBauraia h 4) se- 
mn, cboooahbh. 1) UocTaHOBJseHie o tomt., HTOMoryTH ShiTh npo^asae- 
mh Bem 0 , a He npasa, npaBHJEtHO. IIpoAaaca npaBT, ecTi> oco6hS 
HHCTHTyTH ycTynKH npaBT, Tpe 60 BaHin (§ 41), sots n't TaKosot 
(BOSMesAfrofi) ycTynirik bt, o6meM [ L h hphm4hjik>tch cooTB^TCTBeK- 
hhh npaBHJia o KyM'fc-npOAam'fc (cm. IIpoeKTL, ct. 1724). 2) Ilpo^a^a 
qyacHXB Bemefl 3anpeia;eHa (ctt. 1384, 1512, 609, 652); OAHaKO, 
He 6e3ycjiOBHO (cm. § 17 III 2 1 6). 3) He6e3ycji0BH0 HCK-ameHa Tasme 
h npoAaaca 6ysyioiHxi» Beinefi, Hanp., B03M03Esa y Hacn npo^aaca 
^yaymaro yponcaa (80/94). HanpoTHBT,, a6cojrioTHO ae AOuycTHMa npo- 
Aa^sa cymecTBOBaBniHX'L Bemef. 4) DpaBMO o tom^, hto npoAaBaeMoe 
HMynjecTBO aomho 6htb cbo6oahhmt, (ct. 1388), t. e. se co- 
CToamEMB no at, saiipemenieMT,, Tanme He 6e3yeAOBHo. BosMOHCHa h 
K ynM-npOAa&ca BMymecTBT, HecBo6oAHMx , t, boat, yejiOBieMT, ode3ne- 
Henia MTepecOBT, 3 -xt, ahat> (3aAoroAaTejieH h B3HCKaTe.aeH, ct. 
1388). B03M0®aa, Tanace iioat, yeAOBieMT,, h npoftaasa HMymecTBH 
cnopHbiXT. (ct. 1392); OAHaKO, npsMO sanpemaeTCff, boat, CTpa- 
xomt> yrojiOBHaro HaKasama, npoAa3Ea SMtaii, HOABeprnyTHXi. 
no KaKOMy-jrH6o cjiynaro oneKli, ohhch hah ceEeecTpy (ct. 1415). 

3. JXm moso , oduano, Hmo5 p b us'b Kynjito-npodazmu eo3- 
nu%AU euiueynoMShnymusi npaeau coomen>mcmeeuHO odman- 
nocmu cmopou% dsn smozo neooxodimo codAwdenie npm- 
nocmnow cfiopMU dsn nynjiu-npodaofcu nedeuMcmwcmu„ 

Bto KaeaeTca E'ynJTH-npoAasEH a BH3K ™o c ™3 to OHa mototb 
6wTb 3aomaeMa h ciOBecHO (72/83 h apO> KpoM$ cjrynaeBT,, 
n0Ji03EHTeABH0 yKasaHHHXT, bt, 3aK0Hi (70/1017), Hanp., npnnpoAa- 
p4.hhhxt» cyAOBT. (89/1, HpOTHBi* LUepmeHeBHHs)! Bt, nacTHOCTH, 
CJi'fcAyeTT, 3A^ci> 3aMfeHTb, hto Aorosopu o npoAasck 6yAymaro ypo- 
paaeaa (92/44), jrtca Ha cpy6H (70/96 h ap*)» CTpoeHia na choct, 
(68/561) h o npoAami aomobt, h CTpoenifi, B03ABHrHyTHXT> na ny^oft 
3eMjr^ (02/20 ),—othocstch m> Kyrai-npoAaaci ABnacnMOCTei. OtcjT" 
CTBieMT, Tpe6osaHiH nHCBMemoft $opMU KyHM-npoAassa abhssh- 
mocth OTAHaaeTCH ott. nocTasKH (§ 45 I). HanpoTHBB, Eyms-npo- 
Aaaca HeABHSKHMOCTH Tpe6yeTT» He tojteko nscBMeHHOt $opMH, ho 
H $OpMH EpinOCTHOfr—KynHet KpinOCTH (ct. 1417, 1425 H 
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cjl). BnponeMB, corJtacHO pa3BHCHeHiaMB ceHaTa (86/96, 99/43, HHane 
npesc;a;e 75/626), KpfcnOQTHak (JiopMa Tpe6yeTca tojtbko ;pa 
yTBep^eaia Kyiraeft Kp4.noeTH. CaMtii ace RorosopB Eyms-npo- 
^a3EH Be^BHaCHMOCTH TpeSyeTB MIHB HOTaplaJTBHOfi $opMH (bbi- 
hhob H 3 B aKTOBOfl KHHrs MJtasniaro HOTapiyca). IIoeTOMy cb MOMeHTa 
coBepnrenia aKTa Kynra-npoffaHCH ne^BssEHMOCTH y Mjraftmaro Ho r ra- 
piyca, npo^aBeiTB h ero npeeMHHKH He bb npaBi OTKa 3 tiBaT&CH 
np0H3B0JTBH0 otb nepeneceHia Ha DOKyniipTCa h ero npeeMHHKOB b 
jxpaBa CO0 CTBOhhocth, t. e. otehshb artca otb yTsep^eHia Eynneit 
KpinooTH. 0 MOMeaTi nepexo;n;a npaBa coSctbchhocth npn KyM&- 
npo^a^^. cm. BHIH 0 § 17 II 1 h 2. IIoaTOMy ace £j£H npIofiptoeniH 
apaBa codcTBeHHOCTH cenaTB He xpe6yeTB HHH4. BB 03 ,a bo 
BJ tasiHie (gt. 1523 h ca.) no KynHHMB Kp'feiiOGTHMB (npoTHBB IHep- 
meHeBHHB). Bto rro^TBepac^aeTB h ct. 1416: ^tEcra orho h to ace 
He^BHSKHMoe HM^Hie 6yseTB npo^ano RByMB pfenuMB ' ran;aMB, to 
mime yTBepac^aeTca ga t£mb bsb jjsyxB nOKynnyiEOBB, KOToparo 
icy Una a kp&hoctb coBepmesa npescKe..- u Cats., jyta npB3HaHia 
npaBa coOcTBeHEOcra 3a o^hhmb H3B noKynmHKOBB 3aK0HB HMieTB 
bb BH^y ne bbokb bo BjraR&aie, a KynTyio kpMoctb. To to ca- 
Moe npaBMO HpHMiHaeTea h npa Kynjri-npoflaasi cb nySraiHaro 
Topra bb OTHOineHis RaHnuxB KpfenocTeS. (95/4:0)- Bb hhcthocth, 
tto KacaeTca Kyiijra-nposaacs o/choS h toit ace ^bh5khmocth h£- 
CKOJTBEHMH MnHMH, TO UpaBQ C 060 TBeHH 0 CTH HpH3HaeTCH 3H T^MB, ETO 
;XodpocoB'fecTfio GOBepinHJtB Eynjno-npo^a^y h ocymecTBMB ea Qocais- 
ctbIh, t. e. nojryHMB nponannyio eaty BenjB, xoth 6u ;n;oroBopB h 
6hjpe satunoaeHB hmb ir03sce .aorosopoBB RpyrsxB jshh,b h c-aose- 
cho (80/215),—KyiiHaH EpinocTB mototb 6htb ocnopeHa cTopoHaMH 
bb TeaeHie RByXB JiferB co rh a onydMEOBaHia ea (ct. 1524)* 
TpeTtHMH MHiaMH —bb Teaenie 10 jt^tb (69/510 h ftp.). "Tto to 
E acaeTca, bb aacTHOCTH, p6pocoB^CTHHx% npiofipijTaTejrefi, 
to bb OTHOmemH hxb Kynjta-npoftaaea irpH3HaeTca fieanosopoT- 
Hot (ct. 1301 h 1392). 

0 EyMfe-npojuaaci cb nyfijfHHHHXB ToproBB cm. ct, 1487— 
1509 (6ojr£e no^pofiHO bb rpanc^an. irponjeeci), o Kynjrfe-npo^a^:^ bb 
po3HHn;y cb pa3cpoHKoio njraTeaca MamHHB, opyait h t. A- cm. ct. 
1509 1—6 h h^e. ^,p. (6ojr^e nogpoOHO bb ToproBOMB npas^). 



§ 45. riocTaBKa, 3anpoAaHca h ivrfeHa. 

I. IIocma&Ka . 

1 . ILod'b tmeueMb nocmaenu pasyMmmc% U3en>cmmtu 
pyccnojmj npaey oco8uu deycmopouuiu dosoeop'b, %omopuu no 
eytqecmey ecmb, odnano , eud% dozoeopa Kyrum-npodamu . 

CorjiacHO paBMCHenijiMB cem r ra (80/94, 288 h AP-)> pa3JTH- 
nie MescAJ AoroBopaMH nocTaBKH h KyrtjrH-npoAaacH odHappKHBaeTCH 

b % TpoaKOMT. OTHOffleHia. l) IIocTaBiD.EEK,’!, He npeAnoitaraeTCH 
BI» MOMeHT'B 3aKJTK)HeEiH AOrOBOpa COdCTBeHHHKOM'L npOAaBaeMHX'B 
Bemefl.. cje&a.> MoryTi. 6 htb npoAaBaeMH sems h nyatia, h ein;e 
HeeymecTByioiniiH. 2) npeAMeTOMi. nocTaBKH MoryTO 6 htb 
TOJEBKG Beir^H 3aMiMHH3, a He HHAHBHAyaJI&HBIH. 3) J(jih hcho^- 
Henia AoroBopa nocTfita BcerAa, smutch cpoETb. 0 pa3MBia b'b 
$ opMi coBepineniH A^onopoBB cm. 3. 

2. Be eudy Hmumumejibuocmu yKasannazo pasjiunm, 

npaea cmopom u ueo8xodUMun npuHadjieotcuocmu nocmaenu 
onpedffiMiomctt e'b o8u{eM% mo%no man^b owe, %an r b u npu 
%ynAffi-npodamn>. ^ 

9to 6ojr£e, bto, b % cyiipaoCTH, irocTaBEa ecTB' raniB oco- 

6bih bha'b AoroBopa Eyna0[-HpOAa3EH aaMlHHMHn Bem,ei. IIpo- 
eKT'B npasHJibHO He bua^^^t'l nocTaBKy mT> Kynra-irpoAajKH (ct. 
1724, mothbh). 

3. ?mo nacaemm $opmu coeepmenin dozoeopa, mo, e-b om- 
jmnie om-b nynjiu-npodamu deuofouMoemu, dozoeopa nocmaenu 
djisi ceoezo eomunnoeenm mpedyemb nucbMeuuou 0opMU, xomst 
5n u doMammu ( 75/708 u dp .). 

BnponeM'B, cotaxs^sie HHcBMennoft $opMH HMiieTi* 3 a&cb jtheqb 
3HaneHie AQ*^aTe.iBCTBa. HpH3HaHie CToposaMH AoroBopa no- 
CTasKH, 3aKJimeHHOfi cjiobbcho, HCEJrmaeT% HeoSxoAHMGCTB B'B 
DHCBMeHBOM^ HET^ (cp. 74/604). 

J3J. Sanpodawca. 

ii ' ■ 

, 1. 3anpodmwa ecmb a) ocoduu deycmdponuiU dozoeopa, 
e% euAy wmopazo nawedan U3b cmopou% uMmem'b 8) npaeo 
mpe8oeamb eb dydyiyeMb coeepme^in dozoeopa uyruiu-npodamou 
na sapcmm onpedmMHHuxb yejioeisixb. 
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а. Karra. oeo6M jrorosopx,, 3anposa^a OTiH^aeTci h otx, 
Kyras-iipo^ara, h oxx, nocxaBKH. Bx, oxjnme otx, Ky H-XH-np oja- 
ffi h, 3anpo3;a3Ka ecxb npeaBapHTei&HHH aproBopx, Eyraa- 
spo^a^KH. IIoaTOMy soroBopx, 3airpoji;aaiE He ycxaHaBJCHBaen, hh 
npasa co6ctb6Hhocth, aa KaKorO'jraOo spyroro npasa Ha 3 anp 03 ,aHH 0 e 
HMymecxBO (79/228, 80/288). Bcjrii^eTBie axoro He xpe6yexcH, hxo6h 
3aap0KaHH0e BMynjecTBO HpHHaaiJreiKajEo sanpojtaiomeMy bx, MOMenxx, 
3aKJiE)HeHia ftoroeopa, Kasx, 3 to Heo6xo&HMO npn Kyrai-iipo.ttaatfi 
(80/94). OOTaKO, xoxa sanpo^ama bi. nocjciffHeM't oxHOineHia a c6m- 
SKaeTCH ex. aocTaBKOa, x£mx> He Mente ona exjmnaeTCii otx, nea. 
IIpe^MexoMx, 3anpo^a3EH axyacHTx, HHAHBH^yajrBHaa, a He 3aMfeHMaa 
sejEfb, KaKx, bx, nocTassi. 

б. 3anposa3Eet, KaKx. npejipapHTejiBHHMT>;3;oroBopoMX,EyiiJiH'Hpo- 
j^asEH, oape^jraeTCH h npaBO CTopoHT. TpeGoeaxb coBepmeHia ,a,oro- 
Bopa KyraH-npo^asKH Ha ospes^eHHRix yexoBiaxT., bx, 
qacTHocTH, ch ycjrOBieMx, • o6e3iiexeHia, coBepmaxt Kyraio- 
npoftaacy bx, Ha3HaTOHHHi cpoKx. 1) Taicx., bx, o6e3neueHie cosep- 
meHiff aoroBopa Kynjra-Hpo.aaaKH cxopoHU bx, npasli BEJiiOHaxB bx, 
3anpoij;azKHyH) BCHKia ycjiosiH (73/1207), Haap., HeyeTofiKy, 3a^a- 
xokx, (§ 35). 2) Hxo me KaeaeTca cpoKa, to ero HasHaxenie 
bx, 3anpo,najKHOH He oSjmxejrsHo: 3anpo;a,a3KHaH Oy^exx, 6e3cpoxHoft, 
a ftoroBopx, Kyras-nposaKH Moscexx. 6 bitb eoBepnieHx* no BOCxpe6o- 
samio J[H>6 oh H3H cTopoBx, (91/35). Bxj Bnjiy, OftffaEO, Toro, nxd 
exopoHH, bo H35ijKaHie raaTessa kp4hocthhxx> noimrsax, npa Kyraii- 
npoKarf nesBSi&HMaro SMyaiecxsa, Moryxx,. otjjojkhtb Ha ne- 
onpe^jreHHoe BpeMS coBepnieHie Kyraea Epinocxs, a noKyinn;HKT, 
SygeTx, ftoaymeHx, ko BJEaflteHiio 3aHpo,a;aHHBmx, sM4.flieMx,,— bx, Bs&y 
BToro" naan, 3aKonx, BOcnpemaeTi, ROirycKaTE ko Baa^iHiio He- 
3,BH3KHMBiMX. HldlHieMT* nO OjJHOf 3anpo;na:&HOl 3aHHCH (ct. 1684, 
99/68). 

2 . Gyu^ecmeeuuun npuuadjiemuocmu mnpodamu ma%% 
wee, %a%% u nynsu-npodamw, cocmaejimom% npoMm cosjiauce - 
um } iff&ua u npe&Memro (cm. 1679% 

TaKoe coBnaj^eHie Heo6xo&HMHXxi BJieMeHTOsx, 3anpo;n;a3KH 
h Kyras-npo^aacs jierEO o6x.HCHHexeH hto 3anpoji;aKi;a ecxi, 

npe^BapsTejrbHHfl &oroBopx, Eyraa-npo^aKH. Ojp:aEo, bx, oxHomeniH 



npe^MOTa sanpo^aacs cjtkjsjeTb 3aM&THTB, hto irpejiMeTOMT, 
3anpo,a;ajKH m. 6. h nysca# Bejn;&, h eaj,e He cymecTByjoman. 
9 thmt> npH3HaKOMi> 3anpo,n,aaca pieimocte OTiaqaeTca 
m> HaffleMt npaBl. ott> jKynra-npoftaacH 3 bM£mocth (80/94). Ta- 
icoro pa3MBia h^th bb. IIpoeKTi. Ohb HCK-ronaeT-L B03MoraocTt 
3anpoAa}EH rbedkhmocth, TaKB KaKB npe^MexoMB Kynm-nposaiKH, ho 
II poeKTy, m. 6. ayacaa h eme He oymecTByiomas BeiijB (ct. 1776, 

MOTHBU). 

3 . Sanpodawca mam me 7 nan% u nynM-npodama, mpe- 
oyem'b co5jiwdem& nucbMennou $opMU dosoeopa mosbno djin 
uedbuofcuMOcmeu. 

Sanpoftaaea rbhskhmocth MOSKeTT. 6htb 3aKJEK>naeMa cjEOsecHo 
(HOKasaTejJbCTBO oto npoTHBHaro, ct. 1680; noBH^HMOMy, npOTHBH ct. 
1690; ceHaTi, sonyeKaeTT, bosmojehoctb cjroBecHaro 3aMK)qeHia ua- 
nposamH (69/1132). IlHCBMeHHaa <J)0pMa BCTp'feHaeTCH, OKHaKO, bt. 
t&xh, cjryHaas't, Kor^a TaEaa sanpoftaosa rbhschmocth odesnens- 
BaeTCH HeycTOHEot (§ 35 II 3 6), a He 3asaTK0MT, (76/221). Ha- 
upoTHBTb, sanpojiajEa He,a;BH3KHMocTH TpedyeTT> Bceraa n h o e» m e h- 
laro aKTa, Ha3raaeMaro 3anpo;a;a3KHO0: 3anHCBio (ct. 1680), koto- 
pan M03K6tTj jShtje* coBepmena h KOManiHHM'L nopsftKOMT. (71/1198 
n ftp., 76/362; Hsane npe}Kfte 68/883 h ftp.). 

4. Sanpodaoma deuwcuMocmu , nanv> paeuo u nocmae- 
na, cyrrtb dosoeopu , ’npeuMyu^ecmeeuuo U3emcmnue uquieMy 
npaey. 

KaKT. 6 mo HOKa3ano Btiine, pasrenie MeaEfty hhme, a paBHO 
H OTJIHHie HXT» OTT. EynM-HpOftaSKH CBO^HTCa; 1) K% OCOdeHHOCTHM'E 

bt> npe^MOTl., 2) cpoE’fe h 3) ^opM'fe. Measly na npaETHK'fe 

He Bcerfta jrerEO npoBOftHTB pa3jmie Mestfty yKa3aHHMMH fto- 
roBopaMH. Ta&T., Hanp., npn nocxaBKi nocTaBmaET, He npejpio- 
jiaraeTGH codcTBeHHHEOMT. Bemeft, a. nepIftKO bt. 2EH3HH eMy 
npHHaftjieasaTT, nocTaBjraeMHa semH. SaxpyftHeHie mo3£6Tt» BCTpi- 
thtbch h nps sanpoftaarik. Hanp., jihijo A npoji;aeT% ftBHMMyio 'Bemn 
cl ycjioBieMT. nepe^aTB ee bt. H3B4cTHMt epoK%. CnpainHsaeTCa, dy- 
jjeT'E jth Brt'fect, npoftassa jurat 3anpo$a3Ka, ecffl nepe^ana Bexn,H ody~ 
cjiOB^ena neycToftEoft?—HoaTOMy e.r&ftyeT'B pyEOBOXCTBOBaTHcn bt> 
paBpixneniH yKa3aHHMXH h 3pyrnx r t» mjio(mux% BonpocoBT naM'fe- 
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peHieMS h ij'IubK) CTOpOHT>j saiumHBnmxT, cfliuKy* PyKOBO^mijr 
yearns cesaxa no naHHOMy irpeftMexy He eoBeijMx, hchbi (68/462, 
822, 71/910, 86/83). Upome nocTynaeTT, IIpoeKTX.. Ohs. ho#bo i ii;ht'i> 
sanpo^affiy bbh3Khmocth Ta m> ace, khkt, h nocTasKy (cm. Btiiue), 
soft's ftoroBops Kyras-npoftasKH (ex. 1776, mothbh) s sxhms ycxpa- 
Hsexs 3anyTaHHOCTb bt> paspiimeHiH BHmeyKasaHHHXs "Bonpocosi. 

III. Mtbna* 

1 , Hod^h UMemM'b m&uu pa3yjimemcM deycmopouuiii do - 
aoeop% &b cusy nomopaso nmmda.% usb c?rwpon j b uM7hem r b 
npaso mpedoeamb nepedmu eujmnusaeMOu eei^u dpyeoii 
cmoponu. 

Miiia p^3KO OTJEHxaexcs, TaE. o6p., oxt> KysM-npoftascH tIimt,, 
HTO npH Mtei H.'feHH, T. e. fteseiEHO& HJCaTBI, SOTS Bnpo~ 

sens s BOBMOJEeHs. oeM’feHB ftesert Ha ftestrs. HecMOxps sa yKa- 
3assoe pa3-as<rie m4hh h Kysjrs-spoftasKH, kt> ftoroBopy m^hh npi* 
M'feHHDTca cooTB^TCTByroiaia s p a b s jr a o Kysai-spofta- 
3 k4. Bs, 9X0ms, OTHOineSiH jrK>6on£TTHO bx» oco6eHHOcxH o6m,erepM, yxo- 
sseHie, KOTOpoe peryjFHpyex'BM’hsy oftsoi cTaTBes B'b h^ckojibko cjiobx,; 
„K r L M'feH'fe cooxB^xcTBenno npHM'feHHSOTCH nocxaHOBjreHis o Kyrai* 
(cm. TaKHce UpoeETx,, eftHscxBeHHas cx. 1781). Hama rpa^EftaHCEie 
3 aKOHEJ coftepacax's xame aeMHoro cxaTet (1374—1380). Ho cy- 
mecxBOBasie s sxsx'b HeMHorHXB exaxes odMcssexcs oxsacTH 
xiMB, hto y sacs 3aspeui,aexes M^sa HeftBsassMOCTes, 3a 
HCEJDOxesieMs siiCKoa&KHX'L cjiynaess,, yEa3aHHUXT> bt, ct. 1374. 
Hcrajonesie axo HMiieTs, bt> BHfty ftOCTaBjresie yftoftsHXs, bhi’Ohob'b 
ropoftaMs h soca^aMs,, paSBOftx o6u3;hxx> h xpesnoaocHLixx, ftaxs, 
H03eMeJii>H0e ycTpoflcxso KpecxMsx, h o6pa30Bame 3eMejrBHBDn> 
ysacTKOBs, pa cejiBCKHXB saaajiBHHX'B ysHjrsm'E. Ofajee 3a!spe' 
njesie m4hh HeftBHSESMBrxB HMymecTBT, ooMCHaeTca ^HCKa^tHH^H 
coofipasEesisMs. Coofipa^esis axs, Oftsaico, coBepniesHO HenpaBsxB- 
HH. tips M&H& HeaBHHCHMOCXefi MOaCHO 6HJO 6tt 6pa^B ftBOftSHS 
EpiHOCTHHH noniJIHHBI, X. K. Ka^ftaa H3T, CXapOHX,, BB CyiftSOCXH, 
HB3H6TCH spoftaBijOMB CBoero HMymecxBa (Mefieps). T&mb 6oji£e 
BO3M0®Ha M'lna HesBHKHMOCTefi sa ^bhhchmoctb (IilepineHeBHxx). 
npoeBT'B Tasie npHSHaexx, ntay He^BBscHMoexeS (ct. 1781). 
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2. Cy'iifecmeeuHQH) npunadjieowuocMbio jmnw, npojmh co- 
ejiauteniti*), MJinemcsi npedMem^b m%hu. 

IIpe;a;MeTOM'i> m£hh MoryTB 6 utb BcaKin sbheuimhh h, no 
HCK^TQneniio, ne^BH^nMHa Benp, Eoxopun MoryTB 6 mtb npe^- 
MOTaMH Kynjin-nponancH. BnponeMB, niKOToptie phbhjihctbi (Illep- 
meneBHnB) npe^noJiaraiOTB, hto ftorosopB m4hh, bb OTranie otb 
K ynra-nponaJKH, ^McTBHTejieHB h bb tomb cxynaii, Kor^a o6m&hh- 
saeMBia Benp: bb momohtb sarumeHia sorosopa npEHa^jieacajiE 
^pyrHMB JTEHiaMB me £aace ho cyn*ecTBOBazE. Tasoe rataie ocho- 
BusaeToa Ha MO-HHasiH 3asosa. OftHa&o, 6 m30ct& lopHflEEecKoft 
npHpoAKE KynxE-HponaacH e m&hh no6yaca;aeTB cKop&e hctomobh- 
BaTB MomaHie 3aKona bb cmhcji£ oftHHaKOBHXB ycxosit #.na npe#- 
M©Ta. toe h spyroft c^jikh. H sto t4mb fio-ntte, eto Bno-mb ho- 
nyoTHMB bb cEJiy ct. 1528 npe^BapETejrBHH& nqroBopB m%hm, 
anaaorEEHO 3aEpoiaaci. KpoM% Toro, ct. 1380 eocb6hho TpefiyeTB 
j;%tCTBHTej[BHOfi npEHa^^eaCHOCTE X03HEHy M^sneMOt BeinE (cp. 
Tasne ct. 1511). Bo3HEEaeTB en^e soupocB, motjtb an 6 htb npetf- 
MeTOMB m%hbi aBxopcKia npaBa. Heo6xosHMO otb^tetb yTBep&H- 
treatHO—no aHaaoriE cb Kynaet-npo^aacef. T£mb 5oa^e, hto no 
cMHcay ct. 402 kb kbeschmmmb BemaMB othocbtch npaBa (Ahhoh- 
kobb). 

3. ffjisi jmnu mpeSyemvsi cooAoodenie manoti <me 0opMU> 
%am u npu nynM-npoda^fcm. 

MiHa ABEasEMHXB HMyn^ecTBB mokotb 6hte* cosepmeHa cjio- 
nee ho (ct. 1380, 73/327), Mtaa ace He/i,BHacHMiJXB HMyinecTBB Tpe- 
6yeTB, K0H6EH0,-He TOaBEO C06aK)^eHiE ItECBMeHHOt $0pMH, HO H 

KpinocTHof. Bb EacTHoexn, npoM^HB Kaaensoft 3eMaE sa 3eMiK> 
EacTHyro san ^ocTaBaemn noca^aMB e ropo^aMB yji;odHaro BBirona 
Tpe6yeTB yTsepacseHia CyseOHaro JenapTaMeHTa UpaBETeaBCTBy- 
n>maro Cenaxa (ct,- 1376). ILto KaoaeTCa BBo^a bo BJEaflime BHMt 
HHBaeMHMH h6ji;bejkhm:octeme bb t£xb caynanxB, Kor&a TaKaa Mtaa 


*) H’feKOTOptie nyMaiOTB, 0£H,&R0» HTO M$Ha nBHmHWHXB HMymecTBB 
conepinaeTcn se coraamesieMB, a nepe^ane®. HMeTBHxeJjBHQ, bb ct. 1380 
TOBOpHTCH 0 B3aEMH0fi HepetfanB, HO 1) CT. 1379 npHMO tobophtb 0 BSaHM- 
homb coraacin sosneBB, a 2) ct. 138.0 nocTanoBaneTB, etc Mtaa abh^hmmxb 
BMyn^ecTBB mokctb 6htb npOH3BOAHMa saaEMEOfl nepe^aneK). 
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tfonycKaeTca (ct. 1378), to bb nacTOHmee Bpe&ra bbo,u;b bo BJrafti- 
me BOo6ii3;e ho nrpaeTB npeacnen pojte MOMeHTa npio(5piTeHia npasa 
COSCTBCHHOCTH (CM. BBIHie §§ 44. 3), HBaTe IIIepineHeEHTT). 

§ 40. 3aejva> h a6cTpascTHi>m AOJinb. 


s X 3aeMt>* 

1. Uod'b UMeHeAVb 3auMa pasyMmemcji a) odnocmopouniu 
dozodop% e'b cujiy nomopazo muModwevfb mmeni% ff) npaeo 
na 603epam ,b e>wy, ua3Ha%euHuu opon-b ujiu no eocmpeooea- 
run), mozo woe caMazo nojmnecmea u mozo owe nanecmea 3a,\m - 
nmmayb eeufeil, %a%oe 6um e) nepedano e b coocmeenmcmo 
3aeMUffmy 3a eomazpamdenie ujm 6e3603Me3dno. 

а. 3aeMB, Ka kb opooTopoHHifi ^oroBopB, B03HHKaeTB. 
cb nepeftaieio 3aMiHEMHXB Bemef 3aem*HKy. CjuiflOBaTe.iBHO,. 
bb caMOMT. coBepineHiH ,n;orOBOpa BaEMoflaBeu,B BLinomBeTB cboio 
o6ai3aHHocTB, h y aaeMmHKa h&tb' npaea TpeOoBaTL otb 3aEMO,n;aBE l a 
EcnoJiHeHia ;n;oroBopa. s TaKo# ounocTopoHHii xapaKTepB satMa npn- 
3HaeTCH y nacB 6ojiBmEHCTBOMT> eebemctobb (hpotebb MeHepB) 
k coHaTOM'E (79/346, Tame h UpoeicTOMB, ct. 1884). CaMO co6ok> 

'hohbtho, eto npe^MeTB 3aiMa (3ani he mhh Bemn) Mome-TB 6 htb 
nepe-ftaHB e paroine saraiOHeHia 3afiMa (72/474). Bb BH#y yKasaH- 
HO& OJlEOCTOpOHHef EpspO^H ^OBOBOpa 3aiMa, JierKO OTJIHHaTB OTB 
Eero npea BapHTeiLHHi noroBopB 3atMa. Bb cray ototo* 
ji;oroBOpa Oyayn^ifi 3aeMmEKB HMiCTB npaBo TpeSoBars otb 6ya;y- 
maro 3aEMO,H,aBii;a nepeftain 6My ycjfOBJieHHMSB 3aMiHHMH5B Bem,eft r 
t. e. coBepirtHTL ^oroBopB 3aftMa. JIioSoehtho, etq o(5in;erep. yao- 
scenie orpanEiEBaeTB yKa3araoe npaBo fiysymaro 3aeME*HKa. Eem ero* 
EMymecTBeHHoe noaoJEeHie 3HaiHTe.iiLHo ysy^EiETCE e npHTsaaHie' 
Ha B03spaTB 3aHSTaro 6y,a,eTB co BpeMeHeMB HeHaseacHBiMB (ct, 
610, TasB ace IIpoeETB, ct. 1898), to 6y#yio;ii 3aHM0#aBeixB mojkgtb 
0TEa3aTBCE otb ftorosopa. HaniE rpa&ftaHCKie 3aKOHH He 3Has)TB 
TaEoro Epasa OTsaaa, ho caMBrft npe^apHTejiLHHt jjoroBopB o 3afi- 
Mi B03MoaceHB h y HacB bb csay ct. 1528 t. X t. 1 (cp. 70/369), 

б. 3auModaeeyo> tumenvo npaeo 1) na eosepam b npedMema 
satiMa bb moM'b owe nojiunecmerb u mozo owe %a%eemea , 2) na 
eosnazpamdenie, bb endm °/o, ecjiu manoeoe 6 hm ycjioeJieno 
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u 3) na nepedmy sMMnazo oomamejibomea dpyzoMij jim\y 
oes'b coa/iacm na mo saeMu\u%a, 

1. IlpaBo saHMOJtaRna Ha csoeBpeMeHHBiit B03BpaTB eMy npeji- 
MeTa BafiMa o6e3nenHBaeTCH 3aKOHHof HeycTofiKoi (§ 35 II 4 a). 

2. Bo3Harpa2Kj£eHie ? t. e, yn-aaTa HpoijeHTOBB, ne co- 

CGCTaBjraeTB y HaeB oSuKHOBeHHot npHHa^JiejKHocTH 3aiMa (§ 31 
II 2). IIosTOMy' oho MomeTB 6 mtb BMroBopeHo npn 3aKaioqeHiH 
safMa (ct. 2020, cp. n. 5 ct. 1539). IIpoAeHTH (§ 30 II 2 6) 6 li- 
BaiOTH: ysaKOHeHHue, hih yKa3HH6 h ycjioBjieHHue, mb.30- 
roBopHBie (71/125, 1260, 90/46). 1) Pa3adipT> y 3 a k o h en h h x b °/o 
( pocTa) oape^jiBeTca heoctbb) na cto bb ro,o;B (ct. 2021). IIpH MeMB, 
ecra yiuoBzeHB bb HoroBopi 3atna pocTB, npesfraiaiomifi 3aK0H- 
HHe %, TO SOJiaCHHKB HM^eTB HpaBO CHyCTH meCTL M^Can,6BB 
.sepHyTL KanHTa-HB, npeaynpesiBt o tomb 3aHM0,n;aBfianncBMeH- 
ho 3a TpH M^can,a (ct. 2023). Otb stoto npasa 3aeMin,HKB MoaceTB, 
0,iHaK0, bb ^oroBopi 3afiMa 0TKa3aTLca (97/3). HenpaBHJiBHo: xe- 
paeTca 3aKOHa oOepeiB caa6yK> cToposy otb 6ojr4e cmlhoS 

cTQpoHH. HHaae, noeTOMy, nocTaHosaaeTB UpoeKTB (ct. 1892). 
^ajiie, He scer^a TpeOyeTca h Hpesynpeac^eHie: bb homb h£tb 
HaftoSHOCTH, eora npaBO ^ocpoinaro norainenia jtoara apejj;ocTaBaeHO 
ttOJUKHHKy ho ji;orOBopy (05/107).—y3aKOHeHHBiS, a fie ycaoBJieHHBif 
pocTB nojraraexc^ no TpeSoBaslio Kpe^HTopa, h na HesanaanennHe 
°/o He Mejrfce isaKB 3a ro$B (ct. 2022). TaKHMB o6pa30MB hgbosmo- 
acenB zhihb proBopB o6b yMaT^ °/o Ha o/o, KaKB ycaOBjreHHHt 
ajaaTon;H3MB — BBime y3aK0HdHHBixB % mecTB na cto bb to^b 
(93/108). 2) ycaoBieEHHt pocTB onpe^iJiaeTca bb soroBop^ KaKB 
bb oTHomeHiH pa3M^pa, TaKB h yczosii ero BBHMama. Pa3M^pB 
pocTa He soaaceHB 6htb, o^aKO, npe3M^pHHMB, t. e. npeBBmiaxB 
12 o/o bb ro^B (yoT. o naK. rap. oy#.' ct. 180 2 ho upo^o-m:). 
EcJEH Me POCTB 6y^eTB Tpe3MipHHMB, TO OHB flMCTBHTeJieHB JHHHL 
He BHHie I2o/ 0 h He ^ifiCTBHTejEeHB bb paBM&pfc bc^sb %, ecra 6y- 
RGTB HM&TB M&CTO (TOJEBKO BB 3aHMi—96/69—) pOCTOBlfiH- 
HecxBO. 9 to OHsaexB bb t^xb c^yiaasB, Kor^a „3aeMifiHKB 6m b 
BMH yJKjjeHB CBOHMH CTiCHeHHHMH 06CT0STejEBCTBaMH, H3B&CTHHMH 

3aHM0#aBHy, hphhhtb ycaoBin ccypi, Epafise oOpeMeraTejitHHH, 

MH THrOCTHBIH HO CBOHMB HOGxkftCTBiHMB, HH, eCXH KTO, 3aHHMafiCB 
ccy^aMH, cKpmB xpesM&pHOCTb pocTa KaKEMB-JisOo chocoOomb, 
KaKB-TO: BMIOTeHieMB pocxa BB KanHT&ILfiyK) CyMMJj BB 

16 
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njtaTsi 3a xpaseme hih HeycxoiKE k t. n.“ (ra ace ct. YcTaBa). 
Ho, bo bohkomb cjtynafc; caMHft 3aeMB ^McTBHTe-iieHB, h saHMo- 
jiaBeui'B EM^era npaso Ha oOpaxsoe no-ayHenie KanETajia (xa ace 
ct. YcTaBa. Cp. § 31 II 2). —npE HeonpeftizeHiH cpoKa raaTeaca 
%, TaKOB&ie ff,ojLa&uu 6bitb ynaanHBaeMH no ECTexemn ro^a (82/32). 
PaBHHMB ofipasoMB, ecxH se yKa3aH0 bb ^oroBopi BpeMH, no ko- 

Topoe y C 3. O B JL e H H °/ 07 TO TaKHMB BpeMBHeMB CHHTaeTCS fteHL 

MaxeaKa KanHTa.ua, a He hb a^tcTBHTe^BHoS ero ynjiaxH. 
Co speMeHH epona raaxeaca no ^eHt sitcTBETejitHofi * ynjraTH 
n^yxB y3aK0HenBre o/ 0 , a ne ycjroB^eHHLie. HosTOMy npaBO Ha ycjio- 
BJteHHHe o/ 0 no HeHB jiMcTBHTejiLHaro naaTesKa HyjKHO bhtobo- 
p E T b (90/49). 

3. Ilepeftana 3aeMHHSB n e ce mb cosepmaeTCH rry- 
xeMB l)nepeji;aTOHHOt HapECE 6e3B corjiacin na to 3aeMiu,H- 
Ka (ct. 2058 ), 3a EComemeMB t£xb cxyiaeBB, Eor^a aaeMHHaofia- 
3aTexLCTBa o6e3neHeHBE 3ajroroMB (ct. 2058—2063) me npasoMB 
HOXB30BamH HM^HieMB ftOJUKHEKa (72/721). HepeHaTOHHaa Haa;nHC£ 
MoaceTB 6 htb cosepnieHa ftOManmHMB nopa/poMB, H He3acBE;a;4- 
TeaBCTBOBaHie btoe Haj^HECE H6 ft'fe.naeTB ee He^McTBETeaBHot 
(70/177 h 3p.). He3acjBE3;^TejrLCTB0BaHie B&eieTB ranit* 3a coooio 
HestiroHEua noMteacTBis bb cxyia’fe HecooTOHTezBHOCTE ^ojrateHHKa 
(ct. 2063, cm, HHace 3 6). Hto6bi He 6 h.ho 3texb nocaij3,CTBifi ? 
nepe^aTOBEaa naftHHCB ,n;ojE3KHa 6 htb 3acBH^Tejri>CTB0BaHa c a m h m b 
3aEM0pBpMI» He H033Ke, KaHB BB ceME^HeBHElt otb cocxa- 
BJEesia ea cpoKB, ec-ra Ha^nEcaTeaL acHBern bb ropo^i, e ne aa- 
rie, KaKB bb Micaamii, ecm ohb hm^stb npeCHBanie bb 
(ct. 2060). 2) 3aKOHB He ECMioaaeTB, OftsaEO, bosmojkhocth nepe^ara 
3aeMHBixB EHceMB e ho oco6oMy aKTy, CMy e 3Hanenie koto- 
paro ^oxaceHB onpe^i^ETB cy^,B (71/1001, 74/327 Eflp.)« 3) Boo6n3,e 
Hep'esaaa MoaseTB 6 ht& a;oKa3HBaeMa bcakhmh hhcbm e hhmmh aKTaME 
(74/14), a ne CBHji;iTezaMH (69/465).—SaEMOicaBeaB, nepesasinift 
saeMHoe hhcbmo no na^HHCE h jlvl aKTy, OTBiaaeTB bo bchkomb 
e^yiai 3a ^ifCTBETexBHOCTB oSnsaTexLCTBa, a He 3a ero ocynjecT- 
BHMOCT b (73/1661, 75/599). 

B. SaeMB npe/pio^araeTB nepe^any sen^eii 3aeMiqHKy bb noraoe 
ero pacnopaaceHie: co6ctb6Hhoctb flosxOMy 3aeMB ^ojHsesB 
<&itb OTneceHB kb ^oroBopHHMB oSnsaTeaBCTBa&TB, HanpasxeHHHMB 
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na nepeneceflia npasa coScteghhocth (cp. 70/721). Ha caatOMB hg 

aEOHOMH^ecKaa aiiit 3aftMa—npe^ocTaBzesie,3a©Min,KKy hoil- 
30 Basia nysKOio Bein;LH). Ecra TaKHMB o6pa30MB ropH^Haecra 
3aeMB Hanpasaem na nepeneceHie npasa co6ctbghhocth, to bto ho- 
TOMy, hto npeaueT-B sasMa eocTaB.aflH>TB 3aM^HHMBia Bein,E, hoab- 
30Banie KOTopana bo3Mohcho, ho3tomy ? nyTeMT> npioOp^TeHia sa 
hhxb npasa coSotbghhocth h bo 3BpameHin hxb bb tomb se kom- 
necTBi h Toro ace KaiecTBa 3aHMo,a;aBny *). OTCiosa, 3aeMB ctohtb 
K aKB 6u na rpaHH ji;oroBopHLixB o6a3aTe.&LCTBB, HanpasjieHHiJXB 
Ha nepeseceHie npasa coScTBeHHOCTH h noJLL30Baaie aysKOJO bgihe-io. 

2. CyityecMeenuow nptmadjieMcuocmbw sauMa, noMtiMO 
eosjiamenm, steAsiemcsi np'edMem'b 3aiiMa . 

TaKHMB npe.B.MeTOMB OyneTB, KOHerao, Bosidfi KanHTa.aB 
{§ 30 II 2 6). 1) HamB 3 rkohb npH3HaeTB, ojiHaKo, npe^MeTOMB 
3aftMa tojilko jjeHejKHBift KanHTajiB (ct. 2013 h cjb). 2) Ha- 
npoTHBBj ceHaTB othochtb kb npe^MeTy 3aiMa h #pyris a^H- 
hocth, Hanp., npon,eHTUHa 6yMara (92/38). T. o6p., bb npoTHBO- 
HOJIOKHOCTL Hp63KHHMT> CeHaTCKHMB pfeineHlSMB 0 TOMB, HTO Hpe#- 

M6T0MB 3atMa He MoryTB 6 htl npe^MeTH 3aMiHHMHe (noTpeOjiae- 
MHe) (68/248, 73/1626), ceHaTB He CHHTaeTB ihe^ ^eHtrs hckjik)' 
^HTe^BBUMB npe^MeTOMB aaiMa. 3) Ho, h homhmo cenaxcKOf npa- 
KTHKH, CaMB 3BK0BB ftOHyCKaGTB 3aeMB BCHKarO po^a npOH3Be- 
3 ;eHifi 36MJIH bb 3aicaBKa3B£ (ct. 2013, npHM,). 4) J^a^e, 3a- 
jkohb see ne ciHTaeTB Oes^eneHCHHMH „3aeMHEia HHCLMa, BUftansBiH 
hm^cto san^Haro h ji a t e jk a 3a pa6oTy, yczyrn, TOBapH 
h mgbms:, Tarae bb yjiOBJreTBopeHie B3HcsaHif, npoHcxeKaioin.HXB 
otb ,o;oroBopoBB“ (ct. 2017), Bb eoimciH cb sthmb HooTaHOBxe- 
sieMB Hanrero 3aKona, ceHaTB pa3BHCHaexB, hto 3aeMHHS 065 m- 
xejrBOTBa, BH^aHHMs He 3a Ha-onmuH a;eHBrH, a 3 a ,a,pyroe hmj- 
njecTBO mh sa 0Ka3aHHHH ycayrH, upeXcxaBMiOTB coOoio &e- 
He^nyio c^-my, HMiK>m;yK) oftHHasoBoe sHiesie cb 3aiM0MB ^e- 
HerB (74/714). H Ooxlie Toro, 3aeMHHa nacBMa MoryTB cxySHTt 
£0Ea3aTeJljbCTBOMB ftoirOBHXB o6H3aT6JIBCTBB, H3B K a K H X B 6 LI 
npe^nreoTBOBaBiUHXB ^orosopOBB* hh boshhiuih bxh 


*) HepsGyprB. KjrasexB, ohhbko, bb oCBECseme eynjecTBa 3 atea 
He CBOftCTBO 3 aMBHHMHXB Beil^eS, a 06op0THH£ KaHHTaJIB (Teopist 
e6opOTHaro KauHTasa). 
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06.s3aTezhCT.Ba, 3;az£e e3t. #apa (75/473 e ftp.). H eme 6ojrfce, 3aeM- 
Hoe hhclmo M03KeTT> 6htb ftazee BHftano b t. o6e3neieiie hc- 
noraeHis KaKoro-zsOo ftitCTBis (95/92). 5) HaKoneiift., corzacHO 

3aK0Hy, „KT> 3aeMHHMT» 06ssaTeZhCTBaMT>, ftOMaiHHHMT. EOpSftKOMT. 
cosepraaeMBiMB, npHHaftzezcaTT. noftHHcaHHHe ftozzeraKOMT. c e e t u 
b % cyMMasT*, cz&ftyioiftHX'E 3a pa6oTy, yozyry, 3a6paHHus H3ftizis 
hze TOBapH e t. n. K (ct. 2045). T. o6p., npeftMeTOMT. 3afiMa mo- 
ryTT, 6mte He toxbko ftemrE e ftpyriz h^hhocte (Hanp. s nponeHT- 
Hus 6yMars) e npoH3BefteHis 3eMZH bt. 3aKaBKa3Li, ho e bczeis 
Benin h ftMcTBis, npE yczosiE BbipaaceHia ext* ctohmocte bt> fte- 
HeacHHXT> aozroBHXB cyMMaxB. HecoMHtoHO, t a k o e pacninpe- 
Hie cft&zoKT. no 3afiM-y He corzacyeTcs ct. ero iopHftHsecKOfl npn- 
poftoii, KOTopas Tpe6yeTT. B03Bpam;eHis tIst, ze e c a m h x t» 
Bein;ei , bt. tomb zee EoxHieeTB^ h Toro zee KanecTBa. HpasEZB' 
ho, noBTOMy, OTZEnaTL otb 3aHMa ocoOhh ftoroBopT. o ftozrli, 
E, BT. naCTHOCTH, a6CTpaKTHBli ftOZPT. (cm. HEZee II). —CEHTaS 
3aeMT> fteHezemjMT. o6a3aTezBCTBOMT. 5 HaniT> 3aK0HB bt. e3b4cthbixt. 
cxyEasxT. upnsHaeTT ero „hehtoz£h&imt>, eezn no ey,o;e6HQMy 
pa3CMOTptHiio Haifteso 6yzeTT., 1) hto oht. 6e3fteHezeEHi ? 2) hto 
oht. ynHHeHB noftzozeno bo Bpe,o;B KOHEypca HaftT. HeCOCTOZTezb- 
heimt. ynpezcaoHHaro, 3) hto OHB npoH3oinezT. no nrpi *) eze 
npoHSBe^eHT, ftzs nrpbi ct. BiftOMa o tomt. 3aHM0ftaBH;a rt (ct. 2014). 
O^saKO, j^aeMB, ynEHesHHl xots e zzh nrpn, ho 6e3B CBifttais 
o tomt. saHMOftaBna, coxpaszeTT. noznyio cHzy“ (ct. 2019). 

3/ Harne 3ammdamejibcmeo mpe5yemh a) nucbMeuno-U 
<fopMU djist sanMOHmifl, dosoeopa 3auMa, npuneM'b <5) necodjw)- 
deuie smou 0o pmu 7 doeoAbno cjiowchou, Moofcem^b noejienb 
pmnuH nocjimdcmeitt dsn 3<mModae%$a. 

a. HcKZioseHie cftfczaHO zeutb ftzs ryOepnil HepHEroB- 
CEOf E IIOZTaBCKOt, BB KOTOpHXT. ftOnyCKaJOTCH 3afMH E CZOBeC- 
HEie, ho tozbko sa cyMMy He cBHine 12 py6zes (ct. 2032). II po- 
6KTT. 00B06oZ£ftaeTB OTB EHCBMeHHOt $OpMH Z^HeZCHEie 3aH- 
mh na cyMMy He CBBune 30 py6zel e safiMH ^pyrEXT. 3aM6sHMHXT. 


*) Ho HrpB, t. e. Kor^a oS'B cToponn y^acTBOBajiH bt. ErpB, t & kt > 
hto oasa TpeSyeTi. ct. Apyroft Henbrs b % KanecTB’fe npoErpnina (69/969 h 
npE hcmt. napn npESHamca npoHrpHmeMTb ho srp^ (68/414j). 



Bemeft —sa eyMMy HecBuine 300 pySxei (ct. 1885). Ilpexnoxa- 
raeMoe HOBOBBe^eHie Upoema, upn MaxoaiB pa3BHTin Ko6pocoBicT- 
hocth bb rpaK^aHCKOMB o6opoT^ J eftsa xh ickxeeoo6pa3Ho. Bnpo- 
HOMB, HeXB3K OTpEH^TB H TOTO, HTO Hep^aKO 3afiMLI Ha HB3HaHH 
TeXLHLIE CyMMH 3aKJOO?aK)TCH Ha CXOBaXB, BB OCOSeHHOCTH BB 

cpej^ HerpaMoraaro Hacexems. HexonynseHie cBHX^Texet npn Ta- 

KHXB HCKaXB HpOTHBOp^TEXO 6u EOTpe6HOCTHMB CaMOfi &CH3HH BB 

cxoBecso 3aTutHmeMHXB 3atM;axB. *Ito see- KacaeTca mctMeHsot 
(j)OpMBI, TO 06H3aTeXLCTB0 HO 3aftMy M03K6TB 6 htB COCTaBXBHO BB 
nopa^K® 1) HOTapiaxbHOMB, 2) ebothomb, 3) xoManraeMB (ct. 2031), 
4) BB BHfti cqeTOBB H 5) CB 3aKXaft0MB. 1) 06S3aTeXLCTBO no 3an- 
My, coBepnxeHHoe HOTapiaxLHHMB nopa^KOMB, Ha3uBaeTca Kp^- 
IIOCTHEIMB 3aeMHE.IMB HHCBMOMB (CT. 2033), a 2) COCTa- 
BJteHHOe HBOHHLIMB HOpH£KOMB—ftOMOBLIMB 3aeMHBIMB EHCL- 
momb (ct. 2035, cp. Oox. HOTap. ct. 128 n. 6 H ct. 146). /(xh 
T aKOH HBKH Heo6xO£HMO, HT 06 h npOCTO SOMOBOe 3aeMH06 UHCBMO 
6 lixo npe^CTaBxeHO eaMHMB 3aeM eq;hkomb me ero noB&peHHHMB 
HOTapiycy sxh sacBHxfrrexBCTBOBaHis, cb co&ro^emeMB tIjxb ace 
CpOKOBB, KaKB E IlpH EBBA Eepe^aTOEHOfi HaftEHOH (CT. 2036, 
cp. ct. 2060). 3) Ecjeh ace tfOMosoe 3aeMHoe ehclmo ne CyxeTB 
HsxeHO bb ycTaHOBxeHHtie nxa btoto cpoKH, to oho ocTaeTcs npo- 

CTO aOMOBLTMB 3aeMHHMB HECBMOMB. OHO „HHmeTCH 
bb aoMaxB ? -5e3B CBEX^Texef (EHa^e bb rydepniaxB ItepHHroBCKofi 
E IIOXTaBCKOfi, CT. 2038), no yCTaHOBXeHHOt $0pM&“, EpHXOECeHHOt 
kb ct. 2036. 8Ta $°PMa EM&eTB, o^HaKO, 3HaHeHie toxlko o6pa3n,a 
ji;oMOBaro saeMHaro HECBMa. 4) $OMOBoe aaestHoe ehclmo (sBoinoe), 
mototb 6htl TaKxce Bupa^seno bb be^4 caeTa (ct. 2045). 
Oictb He MoaceTB npeBocxo^HTL 150 py6xen, e xoxaceHB 6 htb 
bb TeaeHie 6 M&caneBB npexcTaBxeHB ko B3HCKaHiJo hxh iipe- 
BpameHB bb 3aeMHoe o6a3aTexLCTBO. HecofixioseHie xaHHHXB ycxoBii 
bo^otb kb TOMy, HT0 HaHHcaBinie cneTa CBEinie 150 py6xet (67/338 
e xp.) exe npo^epacaBinie exb bb 6e3rxacHOCTH 6ox£e 6 M&caijeBB 
noxynaiOTB npn KOHEypcfe yxoBxeTBopeHie nocxt xhi*b, hchoxheb- 
eihxb npexHEcaHHHH npaBExa eT. 2046, t. e. TaKie cneTa upspaB- 
HEBaiOTCH KB HeEBXeHHEIMB, IipOCTO. ftOMOBHMB SaeMHMMB EECBMaMB 
(ct. 2047). HaKOHeuBjHaEiB 3aK0HB 3HaeTB 5) xoMOBoe 3aeMHoe iihcl- 
mo cb 3aKxaxoMB sBHJEEMaro EHymecTBa (ct. 1672). 
Oho MoaceTB 6 mtl thkb sse, KaKB h ctotb, ebo'ihmmb e npocTHMB 



246 


3aeMHHMTb EECBMOMB (ctt. 1673 E 1674). OftHaKO, BE nOCJltjpeM^ 
cayiai, npH apocTOMt 3aeMHOMB nscBMi cb 3amia;a;OMB hbh- 
acEMaro EMyu^ecTBa, Heo6xo;n;HMo yaoGTOB^penie ne Meaie HByxB 
CBE^iTejiet, e HameTCE oho TaKxe no $opM4, npaaoifKeHHOH, bb 

o6pa3n;a, kb ct. 1673. 

6. *Ito KacaeTca nocitflCTBit Heco6aH>HeHia ycTano- 
BJieHHOt BB 3aK0H^ EECLM6HH0t $OpMEI 3aftMa, TO BB 9T0KB OTHO- 

memH Epeasne scero ca&nyeTE EoniepKHyTB, hto EECLMeEHaa $op- 
Ma ho cooT&BJiseTB Kopnyca cj^jeeh, a HBaaeTca annin cpe^CTBOMB 
^OKa3aTejrLCTBa, t. e. He ftonycKaioTCH cBEnfeeaLCKiH noKasania 
(§ 6 I 2 b). Jaafce, bb be^§ o6maro npaBBaa ca&ayeTB ycTaHO- 

BETB, ETO HeHBKa EpOCTO HOMOBHXB 3aeMKHXB EEC6MB BJieHCTB 3a 
co6ok> ^jia saEMO^aBBta: 1) ynoBaeTBopenie npE KOHKypci 
nocafc 3aHMOj];aBn;eBB, hbhbihhxb bb cpoKB 3aeMHHa ehcbmr, h bb 
toe oyMM'fe, KOTopaa ocTaHeTcs 3 a y^oBaeTBopenieMB HoaroBMXB exb 
TpeOosamft (ctt. 2039, 1674 h 2047). 2) JlEEieaie ycTaEOBaea- 
HHXB EpE B3LICKaHiE 3a HeyCTOHKy EponeHTOBB (ct. 2039). 3) B03- 
M03KH0CTL £0KH3HBasia 6e3Ji;eie^HO CTE npOCTO BOMOBHXB 
3aeMHiJXB EHCeRB CBE^TeJELCKHME nOKa3amEMH, BB EPOTEBOEO- 
aOSKHOCTB Kp^EOCTHHMB H aBOKHHMB ftOMOBHMB 3aeMHHMB HHC&- 
MaMB (93/20, cp. 67/296, 68/745 E ftp.). 

06b HCEozHemH 3afMa h o6b o6a3aHHQCTH KpejpBopa ynocTO- 
B^pHTB 3T0 ECHOaHenie CM. BBime (§ 39 1). 

11. A6cmpanmn/bm dojizv- 

1 . Aocmpamnuuu 3 ojis% be omjmme omb dojiza no 3aitr 
My , xapanmepu3yemcst mT&AVb, %mo Qm mo cyv^ecmeoea/nin oes- 
pa3Jimm ocuoeauie eso eomunnoemisi faaysa). 

A6CTpaKTHHMB ftOarOMB BB pEMCKOMB Epasi 6hUi& CTEEy- 
a h hie,—B onpoco-OTB^THaa $opMa, ycTaHasaEBasoiEafl noarB oftEoro 
anna apyroMy. 

2. 3b coepeMsnnoM'h npaem adompaKmnuM'b dojieoM'b 5y- 
dynvb: a) eeweesb, 5) ormacmu npunas'b u e) dojizoeou do%y- 
Menm/b (SyMasu ua nped^murmjisi). 

a. BeK.ceat eo ycTasy 1832 r. ne 6 mb a6cTpaKTHEiMB 
HOarOMB, E09TOMJ E CEHTaaca BB CeHaTCKOf npaKTEK^ BECOME 
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3alMa (75/275). BnpoieMB, h heihIj adcTpaKTHBifi xapaKTepB sence- 
jia He bhojih^ uposeneHB bb Hamet npaKTHKi>» TaKB npaB^a, cnopB 
o npoHcxoac^eHiH seKcejia, Hasp., otb pocTOBmHiecKoft cftijiicH, ho 
BHeTByiomef H3B co^epsKaHin BeKcexs, He EMfceTB HHKaKoro 3na- 
'ieHiH jps npaBB nocJiiin;yiGin;HXB jo^pocoBtcTHHxt 
BeKcejiesepacaTejief (ct. 24 ycT. o seise.). OftnaKO, bb ^pyrnxB c^y- 
xaaxB: hpotebb nepsaro npioOpiTaTeM h nocjiinyioupxB 
HeaofipocOB^GTHHXB HpioOpfeTaTexeii: ^onycKaeTca cnops o 
HOpOHHOH BiJftaEii BeKcejIB (CTT. 16 H 24) E, BB laCTHOCTE, 0 663- 
,n;eHeasHOCTH seKceM (P$m. Ots. Tp. K. ft. 1908 r. hoh6. 6, Pa- 
$aMosa). Hpn qeMB b03M0sc;hki aaace cBEftferezLCKiH U0Ka3aHiH bb- 
yAOCTOBipeaie t£xb o6cTOHTexLCTBB > up h kotophxb Omb bh^hb 
BeKce^L (contra 99/100). Bb nacTHocTH, 3HaHie noczi^yiomaro- 
BeKcejienpioSp^TaTejiH o 6e3,a,eHejKHOCTH BeKceM m. 6. aoKasHBaeMO- 
CBHfliTeMMH (01/108, 04/45), a He 6e3,a,eKe2KHOCTB Beiccejia (Pirn. 
Ot& Tp. K. ft. 1908 r. hoe6. 6, Pa^aMOBa). Bee qto ocaraOjuieTB 
SHanesie BeKcejrs, KaKB a6cTpaKTHaro #o.irOBoro o6a3aTejri,cTBa 
(6oJi4e ii 03 po 6 HO o BeKceals H3.a:araeTCH bb ToproBOMB npasi). 

6. OxaacTH adcTpaKTHHt xapaKTepB h p h k a 3 a BupaacaeTca 
bb tomb, hto #jih npEKa30,n;ep3KaTe.ii5r coBepineHHo '6e3pa3jrHqHBi t& 
ocHOBasia, bb cnjiy kotophxb npHEta30H0Jiy T iaTejiL o6n3aHB npoH3- 
secTH eMy mtaTem no nscBMepHOMy 3asBaeHiio npEKa3o;o;aTejrH. Ops- 
Ka3oji;epHsaTejrB EMkeTB, t. o6p., npoiHoe HMymecTBeHHoe npaso, 
KaKB tojilko npEKasono.iyiaxe.iiL hphhsjeb npnKa3B. Hams cenaTB 
pa3BacnaeTB, o^HaKo, ito yraaTa nosra, bm£cto csoero Kpe#HTopa r 
KpeftHTopy noczip,HHro, ecTb rams iiepeBO^B aoarra (76/242). 

B.. HoJ3;B HMeH6MB ftOZrOBHXB ftOKyMOHTOBB pa3yMfooTB o6h- 
KHOBeHHo 6yMarn Ha npe^BHBHTejiH. Cjrfe^yeTB 3an4- 
thtl, eto 6ynaraMH *Ha npej^BHBHTejiH He MoryTB 6sm> seKcexs 
(HCKzioneHie Anr-nia) h 3a-nproBHH CBH^TejiBCTBa. BynaraMB Ha 
npeftBHBHxejiH (xaK^e BMHrpHHiHEiMB OHjieTaMB) npHflaeTcs 3HaneHie 
jieHejKHHXB 3HaK0BB o6pan£eHiH. Botb non©My o6m;erepM. yx o6e3H- 
saeTB ^ojiasHHKa njiaxETL ho 6yMarfc na npe^BEBETexi, xoth 6h OHa 
6iJJta y Hero ynpa^eHa ran emb noTepnHa (ct. 794). Toeho TaESKe HaniB 
ceHHTB Hocjffe H^KOToparo mnedaHiH (85/27 contra 98/15) npH3Ha.nE,a6- 
oxpaKTHHi xapaKTepB 6yMarB Ha npe^BHBHTeffl bb oTHomemH j^o- 
6pocoBicTEHXB npio6pfcraTejie&, xote 6h SyMarH na npe^B- 
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SBHTejra noxameHti (jk. 1 Jen. IIpaB. Ooh. 5 /xit 1908 iv 

7\l 16042, no jj. T-Ba IJaHTenro^cKOt cyKOHHoi Many^aKTypBi). 

8 . B'b y%eniu o senceJhTb to doJizoeoMfb donyMeuwm %pe3~ 
eunauno cnopewb eonpoc'b o moM'h, mowcuo mi nx'b pa3c,nam- 
pneamb , warn oduocmoponmu iopudu%ecniit anm% a ue dey - 
cmopoHuiu , m. e. dosoeopK. 

Hhhme cxoBaMH, B03HEKaeTB xh cb MOMenTa Eannca- 

sia seEcejia eze OyMarE na npeH'BaBETexa (Teopia co33;aHia, apea- 
n,m, o^HocTopoHnaro o6im;aHia), em ace cbtobo MOMeHTa, KaKB se- 
KceaB h jlk SyMara nonaftyTB bb ^pyria pyEE, e tekemb o6pa30MB 
dy^era HajiEijo apexKTOpB, t. e. bobhekhgtb soroBopB. TeopeTE- 
aecKifi cnopB stotb npioOpfrraeTB oeo6eHHoe 3Haneme bb tomb 
cay?ai 7 Kor^a seEcejfL exe 6y&ara Ha npe^aBETeaa nonaan bb 
rpaac,o;aHCKiE oSopoTB, bb spyria pyKH, homemo aceaaHia w-raaEKa, 
Haiip., 6mrK yKpaji;eHH. TsepsocTt cospeMeaHaro rpaac^aHCKaro 060. 
poTa, o6e3neaeme EHTepecoBB so^pocob'&cthhxb npioOpiTaTeaet Tpe- 
OyioTB upE3HaHia Teopia co33;aHia-seKceM e soaroBoro ^OKyMeHTa, 
t. e. iipE3Haaia 3a heme 3HaneHia o^aocTopoHaaro iopaflEiecKaro afCTa. 
—Bb HameMB npaBfc senceM e OyMarE sa npe^BaBHTejra ne howhechtb 
B 03Bpani,eHi30 otb ao6pocoBicTHBiXB npio6p l 6TaTeJief, xoth 6bi ohh 6 hjlk 
yKpaAeHH exe nponaxE, t. e. nonaxE bb rpaac^ancKii oSopoTB no- 
mhmo bojte exb co3#aTeM (cm. 2 a. b.). T. o6p., ^asKe oOBHBJieHie 
nponaBEiHXB am yKpa^eaHHXB OynarB Ha npe^BaBETejia hhhtohc- 
HHMH He EMieTB 3HaaeHla WE TpeTBEXB ROfipOCOB'&CTHMXB Hpio- 
6piiTaTexen. CKa3aHHHMB He ECMionaeTca, o^Haao, floroBopaoe bo 3- 
HEKHOBeHie Beacejia, coraacHO HameMy ycTasy (cm. ct. 15, 27 e 89 
ycT. o BeKc.), bb OTHoraeaiE uepBaro npioOpiTaTe^a e hocjt^- 
,iyioHi:EXB HepfipocoBicTiHii npioOpiTaTexef (ct. 24 
ycT. O' bgkc.). 


§ 47. JJapeHie. 

1 . ffapeuie ecmb a) odnocmopoumu do3oeop%, bb cujiy 
nomopaso odapMMUU u-jwmmrt, 6) npaeo mpedoemib yeeJiune- 
niH oeoeso imyrnecmea omrb dapwmjisi nyme.m ' yMenbimnitt 
eeo uMyu^ecmea } no dodpofi ezo soJim, 6e3S03Me3dm. 


t 
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a. He sci hhbhjihcth c^HTaroTi, y HacT, ftapeme noroBopOM^. 
H^KOToptie othoghtt, ero %% cnoco6am> npio6pfereHia iipaBa coScTsen 
hocth (IIofiijftOHOcfteB^), ^HGTBHTejiLHO,napeHie, sa wh aKynaa- 
npoftaaca H3a0HeHHBT,rpaacftaHCKHXT»3aK0HaxT,BT, krkf%> Ill-xi: „Oho~ 
paftfti npio6p^TeHia h yKpknjieHiH npaBB Ha HMyift;ecTBa bt, oeoSeHHO- 
gth. OftHaKO, gftfcct cjrfeftyera nOBTopHTB CEa3aHHoe BHnie o icynjit- 
npoftamfc (§ 44 1 a), ftapeme, h bb KanecTsi cnoco6a npioSpfc- 
Tenia npasa co6ctb6hhocth, see See ecTB ftoi^osopT,. Bt, cajry axoro 
ftjra ftapeHia HeoSxoftHMO He tojebko HceaaHie napnTeaa ofioraTHTB ofta- 
paejvtaro, ho h acejtanie nocrfftnaro npanaTB nonapoKB. UpaBfta, bb 
M 3HH ftapenie HepiftKO npOH3BOftMTca KaKB 6u 6e 3T» B^ftona h boot 
O ftapaeMaro. Ha caMOMB ftiucfc coraacie OftapaeMaro upeftnojiaraeTCH, 
8 thmb 6 . m* o6 r &HCHaeTca J noaeMy ftjra coBepmema aorosopa aape- 
Hia EOCTaTOHHO as Haro BHpaacenia bojih oanoro jehueb ftapzTejui. 
Botb noaeny caosa aamero 3aKOHa:'„,HapB noqnTaeTca zeft&ilcTBH- 
TeatHHMB, norfta otb Hero OTpeqerca totb, KOMy OHHir na3Ha- 
qeHB“ (ct. 973), npeftiiojraraiOTB MOJtqaOTBoe coraacie oaapaenaro. 
Bb HpOTHBHOM'B cayqa£ TpyftHO hohhtb OTpezeme OftapaeMaro. 
Tohho Taaace h o6m;erep. ya., npasHasaa aapeme aorosopoMB, 
npeftHOjraraeTB MOJrqajiHBOe stipaasenie coraacia Ha npnHHTie ftapa, 
flpasfta—no HCTeqemH onpeft'fejreHHaro, Ha3HaqeHnaro jqjra Toro cpoKa 
{ct. 516). — Bb GBH3H CB 9THMB M03KH0 pa3aHHaTB pa Bip 

a a p e n i a: 1) HaannHoe a a p e h i e, KaKB HcnoaHeraHt ao~ 
roBOpB, h 2) ^apc-TBeHHoe oGiiftaHie, KaKB aorosopB, eme 
He HcnoaHeHHHH. Hepsoe coBepmaeTca nepeftaqen ftapHMOH BeiiiiH 
bt, MOMeHra 3an«)qeHia aorosopa, bt, tomb k BHpaacaeTca eo- 
raacie oOIihxb ctopohb. BTopoe npeftnoaaraeTB, hto nepeaaqa 
sacTynHTT, Bnoca^ftCTm bo .HcnojmeBie aorosopa ftapeHia. C e- 
HaTT, pa3JiHqaeTB Tarae o6a yKa3aHHHe BHftH ftape- 
hi a: 1) bt, BHfti nepepia aapraoi Benin z 2) bt, BHfti 
HHCBMeHHaro aKTa, yaocTOsipsioiftaro B03HHKmm ftorosops 
ftapeHia '(70/397, 71/928 h ftp.), BnpoaeMB, ftapGTBeraoe oSisiftanie 
b03mo,kho saKamaTt h y g t h o (74/889). TaEB KaKB, ft aaie, ftap- 
CTBensoe oOfciftaHie npeftnoaaraeTT, ftoroaopT,, a He npocTO oftHOCTO- 
poHaee c64iftaHie, to paspinieHie soirpoca o tomt,, cocToaaca jth 
ftOroBopB ftapenia, npeftOCTaBJiaeTca cyfty h othochtch kt, cymeGTBy 
ftiuia (82/12). 
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6. 113% odmcmoponkeu *) npupodu doaoeopa dapeuLn npo- 
ucxodumb npaeo odap&eMaao 1) mpeSoeamb om% dapumeJisi 
yeejimemsi c soum% uM^mecmeoM/b uMyu^ecmea odapsieAiaao 
( 82/12); 2) npaeo amo oapanmenme u ycjioenoe. 

1. Pa3yMieTCJi 7 tto esjis napHrejn. ne BiinojtHMT. csoefi o6h~ 

3EHH0CTH, TO OHT. 9THMT. CaMHMT HapyiHH.tn> ftOTOBOpT. H MOHCOTt 
ohtb npHcyacnent (71/928), ho He npHHyK^es^ kt. ero 
HCHOJiHeHiH) (70/897, 82/12). 

2. OjtHaKO, BT> BHfty Toro, TTO o6H3aHHOCTB ftapHTeM BKITe- 
KaeTO H3T. ero a o 6 p o h bojth, meapoc™ ho OTHomeHiio kt. o^a- 
pneMOMy h He HM^eTH HHKaKoro MaTepiaitHaro BKBiBa- 
jieHTa,— bt. BH^y 9TOro yica3aHHoe npaBO onapneaiaro bt. 3Hara- 
Te»HoS arfcpfc orpaHHTeHO h ycaoBHO bt. cHJty caMoro 3aK0Ha. Bt. 
9tomt. oTHonieHis ocoSaro BHHMaHia 3acjiyscHBaeTT. odmerep. yjr.: 

1) oho ocBo6o3K;n;aeTT. napMTejiH ott. ynaaTH nponeHTOBT. bt. cjiyqa’fe- 
npocpoHKH HcnojEHesiH no b3htom y hmt Ha ce6a 06H3aTejrBCTBy H 

2 ) noHHHcaeTT. ero OTB&xcTBeHHocTB 3a HeHOHOJSHeme o6a3aTejiBCTBa r 
bt. qacTHOcTH no obhctk^. HMeHHO, ^apHTejri, OTSfeaeTT. JEHIHB 3a 
3Jiot yMBiceJiT. h rpy6yio BHHy (ctt. 521 h cjt.). ^ajiie, 3) oho 
npesocTaBjifleTT. flapHrejrao t. h. npaBO 6t^H0GTH, Bt csjry Koxoparo 
j^apHTejii, MOsceTT. yMOHHTBCH ott> HcnojEHeHia sapcTBeHHaro o6fe- 
HiaHis, ecjtn HcnoraeHie o6im;aHitf jihihhtt. ^apsTexa b03M03khgcth 
B ecra cooTB^TOTByioH^ifi ero o6n?ecTBeHHOMy noxosceHiio o6pa3T» sch3- 
hh h BBinojrHHTt CBOH o6a3aTejiBCTBa no ^ocTasjieHiK) nponHTaHin^py- 
THMT. JlHHiaMT. (CT. 519). Bt 06 n^eMT» H HamT. UpOeETT. CJrfliHyeTt 
3 a ofimerep. yx. (ct. 1792 h cx. h 1807 h cx.). Bto ace KacaeTcx 
bt. 8tomt» OTHomeniH Ham ero saEOHOjaTeiBcTBa, to sots 
oho 1, se Tpe6yeTT> nxareaea nponeHTOBT* bt. cxyaak HeHcnox- 
HeHia o6asaTejii,cTBa (§ 38 4), ho ftapHTexL o6a3aHT. bo3m&cthtb 
ymepfit ott. HpoMegxema bt. HcnoxHeniH csoero ofiasaTextcTBa. 
2. SaKont ho rosopHTT. o6t OTBiTCTsemocTH jjapmexa no ohhctk^, 
o^HaEO, necoMH^HHO, hto ^apmexi, OTslmaeTT. no oehctk^, t. k. 

BT. npOTHBHOMT. CXyTa'fe OHT. H© HCH04HH4T. 6hl HaflXeJEail^HMT. 0(5pa- 


*) Ecsh, oRHaKO, sapT. ycnoBieMt KaKoro jeh6o fttftcT- 

Bia osap^estaro, to a°roBopT. (jy^erB sBycTopoHHHMT. (70/1552). 
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bomb csoero o6a3aTejri>CTBa. Bm4ct4 cb t4mb name saKOHOnaTejiB- 
ctbo He orpaHHqHBaeTH OTB:&TCTBeHHOCTH ^apHTem tojibko rpyfioio 
BHHOtO H 3JEHMB yMBICJIOME. 3. HaiHH 3aKOHH H6 npHSHaSOTB 3a 
^apHTeJieM^ npaBa 6 £;h;hocth, t. e. npaBa otgtjhhtech otb hchoji- 
HeHia aorosopa.—O tb naHHaro npaBa erinyeTB OTjraqaTB npaso 
sapHTejia Ha BOBBpaTt nap a, npa HecoSjironeHiH onapaeMHM'B 
ycjtOBift jtorosopa (ct. 976, 977) m oco 6u,x% ycjiOBiS 
ycTaHOBJieHHUs^ bb cemomb saKOHi ;pji cymecTBOBaHiH ;n;apeHi.a. 
Harne 3aKoao,n;aTejrBCTBO tekb see, KaKB h BananHO-esponetcKoe, 
nonycKaeTB B03BpaTB napa bb cnjiy 3aK0Ha. OiosMieTB m4cto ynacs 
bb cJiynansH: He6jiaronapHOCTH o^apensaro bb OTHOmesiH napHTejm, 
HeGOCTOHTeJIBHOGTH napHTeJIH (CT. 460 YCT. Gy#. TOpr.) H 6C3HO- 
TOMCTBeHHOH CMepTH OnapeHHHXB ^TeH (CTT. 1142). Bb qaCTHOCTH, 
sacjryamsaera 3fticB OT,a;4jiBHaro pa3cM0Tp4Hia jehihb B03Bpam;eHie 
napa BGJi^ncTBie He&iaroaapHOCTH onapenHaro. Bb ct. 974 nepe- 
qHGjraiOTGH cjiyqaH Hetuiaro^apHOCTH onapaeMaro, KaKt-xo; „6 gjih 
HpHHHBfflit ;n;apB cosepnmTB noKymeme aa hch3hb napHTejra, npn- 
hhhhtb eMy ho6oh hih yrpo3H, OKaeBemeTB ero bb KaKOMB-rafio 
npecTynjEeaiH, hjih BOo6me OKaaceTB eny HBHoe HenoaTenie". Ce- 
HaTT> pastacHB^ri* o,a;HaKO, qTO sonpoGT* o tomb, BaKronaeTCH JTH BB 
nocTyiiEaxT, onapennaro asnoe HenoiTeme kb napHTejrio, h He bh- 
paaceso jih bb n^ftcTBiaxH napHTejiH npomenie onapeHHaro, otho- 
chtch kt> cym;ecTBy n^jia (79/193). Dps qens caMoe npaso Tpefio- 
bete ott» napHTejis nepe^aHH nonapeHHaro HMymecTBa He MOaeeTB 
6 bite npH3HasaeH0 BBipa&ceHieMB HenoqTeHis: (82/12). 

2. Gyu^ecmeeunusi npunadjiewcnocmu dapenisv, noMUMo 
eoejiawenm: a) ucumbpenm jiuuo odapumb, — 6) yeejimenie ujmj- 
tqeemm odapsteMctso u e) yMemmenie UMyu^ecmea dapimeM. 

a. HaMipeHie anna oppiT b— canni cynj,ecTBeHHKrt 
MOMeHTB florosopa napeHia. Tan’s, vjii h4tt» TaKoro HaM^pema 
0Ka3aTt aKTB menpocTH, trmb h4tb napesis. Bto sanipeHie Jiana 
o^apHTB HanpasJieHO o6i*EKHOBeHHO Ha 6eBB03Me3:nH0e nepeHeceme 
npasa co6ctb6Hhocts h npyraxs BenjnjaEXB npasB. H4tb 
HaM^peHia o^apHTB, ecjis ^apsTOJis HGnojrHHeT^B othmb EaKyio-JiHOo 
o6H3aHHocTB. Ho Sy^eTB hm4tb m4cto HaM^penie onapHTB Tans, 
r.a;4 napHTejiB Sbijib BHHymneHT, c^ijiaTB naps BCJi4$CTBie HpaB- 
CTB6HH0t HJEH HHOt H06ynHTeJEBH0H HpHTOHH (71/928). 
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6. O^HaKO, yBejiH^enie .nymecTBa o^apaeMaro 
M05KeTT> hm&tb m£cto h bb t4xb cjEyaaHXB, KOrsa o#apaeMH& no- 
aynaeTB EaEoe-JEH6o o6H3axejrBCTBeHHOe npaso hjih ocBo6ojEji,aeTca 
otb Hcaoraesia KaKoro-jEH6o o6a3aTejri>CTBa, hjeh jjaace ocBOfioat^aeTca 
otb orpasmeHia npasa co6ctb6hhocth. IIooTOMy aapeHie mo- 
aseTB cjiymsTL ojjhhmb H3T> choco6obb npeKpameHia o6H3aTejEECTBB 
(OTpe^enie § 40 4). Kopone, neo6xo;a,HMO toabko, hto6b raymecTBo 
oj^apaeMaro HenpeMfeaHo yBejEHmaocB bb aaKOMB-jrafio OTHOineHia, 
Oj^saKO, se bchko© HMyra,ecTBO MOHera 6 bitb npe^MeTOMB aapemai. 
TaKB, 3anpeui;a0Tca j^apHXB HMymecTBa po^oBBta, BaHOBiamaa h t. 
(ct. 967 h 969). OrpanH^eHia bb aapeniH po^OBHXB mMyiu;ecTBB 
He pacnpocxpaHaioTCH Ha rySepHia: ^lepHHroBCKyio h XIojiTaBCKyio 
(ct, 970). 

b. HanpoTHBB, HMymecTBO ,a;apHTeJ[H HenpeMinHO ^ojtjlcho 
yMeHBiDHXBO^. IIoaxoMy He noj^OH^eTB ho^b $apeEie cTpaxo- 
same HCH3HH bb nojEBsy TpeTsaro JEflua, a paBHO r 3aBimaHie, t. k. 
bb ooohxb c^y'iasrxB h£tb naraj^o yMeHsmeHia HMymecTBa. 

3. x Imo Kacaemcsi cfiopMu dapeuisi, mo npu dapeniu ne- 
beumcuMocmu desycjioeno mpedyemcn nucbMeuuaa , npumoM b 
%p<mnocmuasi 0opMa (dapcmeenuan 3anucb). 

^apcTBeHHaa saniCL, cocTaBJiaa KOpnycB c&'&jekh, co- 
Bepmaexca t£mb ace ncpajiKOMB, KaKB h Kynxaa KpinocTB. Kb Hen 
npHJE03KHM0, H09T0My, H3B^CTHoe npaBHjro o MOMeHTi nepexo^a 
npasa co6cTBeHHOCTH (oTMiraa bb kp^hocthomb peecTpi). Do- 
axOMy r 3^icB He Tpe6yexca BBoa;a bo Baa^ime (ex. 991) ^aa ne- 
pexoji;a npasa codcTBeKHOCTH. HanporasB, ^apenie ^bhjkhmocth 
HOUK eTB 6 htb cosepineHo se tojebko osHOBpeMeHHO cb nGpe^aieio 
HJEH nHCBMeflKO, HO K OJEOBeCHO, HOTOMy OHO MOHCeTB 6&TB £0Ka3H- 
BaeMO, h cbh jj,3>t e je t ckhmh H0Ea3aHisMH (74/889, cm. § 47 1 a). Hpn- 
qeMB CeHaTB paSBHCHHJEB, HTO flJES JJ,^HCTBHTejEBHOCTjH j^apa He Tpe * 
OyeTca, hxo6h nepejjaqa noj^apeHHO# abhhchmoctk coBiraji;ajra cb 
yraaemeMB jjapema (74/370, 82/12). jIhieb flapenie j^oxo^obb cb 
spiscKOBB me ynacTia bb npincKaxB TpeSyeTB HHCBMeHHaro h 
npuTOMB aaace HOTapiaatHaro airra (70/397). 

OcoShmi bhpmh ji;apeHia gyjiyxB; noaepTBO- 
sanie (ct. 979 h cjl) h noacajEOBaHie (ex, 934 h cjb). To 
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h flpyroe bt» OTamie otb flapem# Tpe6yen> flan csoero cosepmeHia 
H^KOTOpHS^ $OpMaj[bHOGTeH (cm. § 17 III 2. 2 h ctt. 981 h cji). 
Bt, qacTHOCTH, noacepTBosaHie OTanqaeTCH ott» flapeHin 
tito oho ecTL flo6poBoaraoe npanonieHie HMymecTBa Ha noai>3y 
o6m;yK) (ct. 979) npn kch3hh acepTBOsaTeaa, a He Ha cayman ero 
cMepTH. HHane 3to Syflera 3as:&n];aTeaMoe pacnopaaceHie. Tanoe 
cM&meHie noHHTii rafceTB m£cto bt> HanraxB aaKOHaxT, (ct. 985, 
cp. 98/25). Boo6in;e ace cateflyera cTporo OTasiaTi. flapeHie, Earn 
ropHflHHecKii aKTi* Meatfly hhbhmh, otb t. h. flapeHia Ha 
cayman cnepTH. 8to nocafeflHee He ecxB flapeHie, h6o ofla- 
paeMwS 6yfleTH otoanT* OTBinaTt 3a floarn flapHTeaa. 8to pa3an- 
*rie npOBOflHTT* h ceHaTt. Tam, bt, rySepHiaxT, TepHHroscKOt h 
UoaTascKot OflapeHHtii OTBfcqaeTH 3a floarn flapnTean, ecan eh 
neMy nepexoflHTH HpaBO co6cTBeHHOCTH no .flapcTBeHHHMn , ? Ha cay- 
nat GMepTH“ (76/578). . 


Urn VII. JIoroEOPHUfl 06fi3tiTejibCTBti, HnnpnBJieHHbiH hq nonb- 

30BUHie mm Bembfo. 

§ 48, 06m,ee noHjrrie o ^orOBOpHbix'b o6$a3aTejibCTBaxT>, 
HanpaB.neHHbix'b Ha nojib30BaHie nysKoio Bem,bK>. 

JoroBopHHH odHsaxeatcTBa, H3aoaceHH&m bh npefl&iflyiflei raas^, 
hm'&jott, esoet u,^ai,K) nepeAecenie npasa codcTBeHHOCTH; h, the. 
o6p., hxh ocyiflecTBaeHre_ EacaeTCa o6aacra BemHaro npasa. 
flpasfla, TaMH maa Toasno o nepeneceHin npaaa coScTBes- 
hocth, a He o flpyrnxH seiflHHXH npasaxH. 8 to o6MCHHeTcaT'£M r &, hto 
florosopK, HanpaBaeHHHe Ha ycTaHosaeme flpyrnxn BemjHHXH npaBH, 
k HMeHHO npaBH Ha nyacyio Bemi>: cepBHTyTH h t. fl., ne HBaaroTca 

THHOTHHMH flOrOBOpHHMH 06H3axeaBCTBaMH- TsKH, H3Hp. ? flaH y C T a- 
HOBaeHin eepssTyTOBt ho floroBopy’ TpeSyexcs asni£ Epi- 
HocTHaa $opna (§ 24 III 8 a h IV 2 a). KaBHX'B-astfo oco^eH- 
HOCTefi 9 tototh floroBopx, He HMkert. Hto ace EacaeTca saJioro- 
soro floroBopa,xo, xots oh'b h rrpeflcxaBaaera cofioio ocofen- 
HOCTH, HO OB* y£Ce H3aOS6HH BHIHe (§§ 20 H 21). 



~ — 254 — 

1. Bb omjiimie onib dozoeopuuxx oomamejibcmex, turn- 

•mu^uxb nepenewme npasa codcmeeunocmu , doaoeopnus*. 

oostdamejibcmea, nanpaejieHuufi na ?ioM3oeanie Hyweoio eeufbX), 
eo3Hu%mo , rnrb nonmu iiCKJiwmomeJibno 6b o5jiacrrm oSnscmejib- 
c meenua&o npasa. 

Bto OTraxie cym;ecTBeHKO. Tam, nepeHeceme npaea 
co6cTBeHHOCTH npeftiiojiaraeT'B 1) oco6y*o npasocnocoSHOCTB cxopoHX. 
kx. npio6p^TeHiH) HMyiH;eoTBa (cp. § 3 II 2), 2) npejpaeTX., ro^HHi 
kx. OTnyacAeniio, 3) oco6yio $opMy,—EpinocTHyio — km oTxysKgeHis 
He^HjKTOOCTeH, h ycTaHaBMBaexx. 4) TaKsse oco6oe npaso npio- 
dp^TaxeM Ha oxscTKy 3a hs^oct^teh bx> npaB& co6cTBeH- 
hocth (oBHCTKa, hjth sbhehIh). ^pyrHMH npH3HaKaMH xapaKTepn- 
syiOTcn ji;orOBopHHH o6n3aTejTLCTBa, HanpaBjieHHBia Ha H0JrB30Banie 
xys&oio 1) He TpeSyeTcn oco6ot HpaBocHOcoSaocTH bx. azn^ 

EOHTpareHTOBi*, a ^ocxaTOXHO o6ni;et npaBOcnocodHOGTH *). 2) H^tx. 
BooSme HaftoSsocTH h bx. toakocth .npejuseTa m OTxysK^eHiio. 3) Ho 
o6n^eMy me npasmy, h£tx» Heo6xo,XHMOCTH bx. EptaocTHon $opMfe, 
H TO£BKO, no HCEJEtOneHlK), B03M03KHa OTM^TKa BX> Kp&HOCTHOMX. pe- 
ecTpfe bx. t£xx. cjiyHaaxx., Kor^a cxopoHH hm£iotx. bx. sany, KaKx> 
nanp., npn apea^, npa^aTB rbhtheth xapaKTepx> oCmaTexbCTBeHHOMy 
OTHOffleHilO. 4) H4TX. HHKaKOH OTB^TCTBeHEOCTH H 3a HeftOCTaTKH 
bx. iipasi co6cTBeHHOGTH; GymecTByeTX. jihihb otb&tctb6hhoctb 3a 
He^ocTaTKH bx. caMoft Bemff, npenHTCTByHJmie aoaB30BaHiK) xyncoio 
BeH^BIO (OHHCTKa BX. 60 Jl£e IHHpOKOMX. GMMCJri). 

2. CaMasi wee. xapa/Kniepucui ocodeunocmb pas6 upaeMuxb 
doeoeopnux'b odmamejibcmeb c ocmoumb sb uxb %pbjm. 

TaKOK) B^JEBtO HBJLH0TCH H0J[B30BaHi© XyJKOH) Bem;bK), 
h onpeji.’fejieHHoe cpOEOMX. h h^jebio ftorosopa: B03Me3£Hoe (HaeMx.) 
hjih 6e3B03Me3sH0e (ccy&a). 

§ 49. HMym,ecTBeHHMS HaeMX> h, scaled oco6t>iM bh^b ero, 

apeH.ua. 

I. MMyttyecmeenwbm naewb. 

1. EMymecmeeuuuu uaeMb ecmb a) deycmopouniu dozo- 
eop% &^ cujiy nomopaeo 5) HOHuMmmsb tmmmb npaeo wipe- 


*) HcKEioxeHia, koeghho, hm'Biotch h 3 /fecb, cm. aanp. § 3 II 2 , 
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ooeamb omb uaiLmdaei\a nepedmu nansmioii eeu^u eo epe- 
Menuoe , onpedmjienuoio iphjibw ?iojib3oeanie, a ej uamtoda- 
mno — yc?nanoejienHy’7o 3a mo ruiamy u eo3epcoma &% tphJioemu, 
Seso udJimHeum cyu^ecmea, nauswiou eeufu, no o%OH%cmiu 
uafLua. 

а. ^BycToponaift xapaKTepx, HMyiaecTBeasaro Haina coaep- 
meHHO HceHT. h npH3HaeTCH cenaTOMT. (68/248 h ^p., 81/82). HatMy 
npscyiip, o^HaKO, h cboh oco^hhogth. 1) OcymecTBJieHie 
npasx., BUTeKaroiniHx^ H3T. sorOBOpa, a cooTBiTCTByioiEtHXT* hmt> o6a- 
3aHH0CTet npOTHBHOE cTOpOHH HOcsTt niiTeiLHHi xapaKTepx*. 
8 to BE&wn, hto o6%> OTOposM necyTx, cooTBfeTCTByiora,ia npasa h 
o6a3aHHOCTH bt> Teaeaie Bcero speMeHH ocymecTB-aema .norosopa 
HMymecTBeHHaro HatMa. 2) JjiHTejiBHHft xapaKTepx. HatMa aenpe- 
m£hho npe^HOJiaraeT^, nosTOMy, cpoqHOGTL OTHomeHiB ctopohb. 

BOJI^e TOPO, ups HaJEHEHOCTM OCOShXT. 06CTOJLTe JtLCTBT* B03M0HCH0 

npeKpam;eHie HatMa h ;ao HCTeqeHia cpoKa (npaso ctopoht. Ha 
O T K a 3 CM. II). 8) Ho BpeM6HH£lfi XapaKTepT. HMymeCTBeH- 
naro HatMa He HCMamera bosmokchocth coxpaHeaia a o- 
rOBopa bb cjiyqafc OTHyac^eHia HaHHXofl Benin. HMy- 
mecTBeHHHt HaeMT> npIoSpfeaeTO TaKHMB o6pa30Ms xapaKTeps 
Bemnaro oraouieHiH. Bto sheet's, hto, Hanp., npn npo^arf eo6- 
CTBeHHEEOMx, Benin, omaHHOi bt. HaeMT> ? hobh! coSctbchhhkx. He 
Momen. upeKpaTHTB sorOBOpa HMymecTBeHHaro HatMa 6e 3T> corjia- 
cis HaHHMaxejiH. IIocjrijiHit ace HMieTx, npaso omasa.—EtraKi, 
HMynj;ecTBeHHUH naeMX. xapaETepH3yeTca, kb,k% OTHomeHie gBj- 
eTopOHHee, ^jtHTejrtHoe, BpeMeHHoe h He MnienHoe BemHaro 9Jie- 
MenTa. 

б. - $3% UMyu^ecmeenuaso nauMa, %a%% deycmoponnmo do- 
eoeopa , eumenaem^ npewcde eceso^ npaeo uanuMamejisv mpeoo- 
eamb 1) nepedanu uansmou eetqu, sodnou Om yoMmmnazo 
noM3oeamn , u 2) noddepwcanisi en eodnocmu 3% menenie eceeo 
cpona nauMa. 

1. HaHHMaTejiB bb npasi, coraacso cenaTCKOt npaKTHKt, 
xpefiosam cyseSHHMB EopapoM^ nepegaqs OT^aBHaro 
bx* saeMX. HMymecTBa (80/118). lips 3tomx>, ecra osHOBpeMeHHO 
CTOjiKHyTCH npasa $syx^ HaHHMaTejiei oji,HOro h xoro me hmj- 
H^ecTBa ? to npeHMyinecTBo b&gtch ^o6pocoB , fecTHOMy HaHEMa- 



TeJiio, jxe BCTynssnieMy bb nojiBSOsame HansiTiraB HMymecTBOMB, 
xoth6h h no jiproBOpy, nosne 3aKjiioneHHOMy (80/118). T. o6p., ce- 
naT b ^opMyjiHpoaaJiT* npaBO HaHMaTejrn na nepe^any cj^omb sei^H, 
uarcb npasoMonie, He jrHineHHoe semnaro ajieMeHTa (TaKKce IIpo- 
eKTB, n. 2 ct. 1820, nporasB IIIepineHeBHqB). CeaaTB npe- 
cjti^yeTB, KOHenso, Ojiaryio nijib—6opB6y cb He^o6pocoB^cTHOCT£H). 
OjpaKO, Ha npaKTHKi njbxh aTa Tpy^HO ocymecTBHMa. CorjiacHO 
o6m;eMy npHHn;Hny o6H3aTejn>cTBeHHaro npasa, HejiB3H npHHy^HTB 
EOJDKHHKa (bb ^aHHOMB cjiynaii HaHMOsaBna) hghojihhtb g £ t c t b i e. 
HaHHMaTejrio ocTaeTcn, noaTOMy, HCKaTB bb kohb;£ kohb;obb y6uTKH, 
aOKaBBiBanie KOTOpusB npn HapyineHin sorOBopa HafMa bb ocofieH- 

HOGTH Tpy^HO. 

2. HaHHMaTejiB bb npasi, ^ajifce, TpeOomTL, btoOm OT^aHHaa 
bb HaeMB semi, He TOJEbKO 6njia nparoftHa jpa oupe^JieHHaro hojtb- 
soBasiH eio bb MOMenTB nepesaqn, ho hto6ee oaa nozepams a- 
aac& bb tomb ace cogtohhih to^hogth bb Teneme Bcero epOKa HaH- 
Ma. Il03T0My HatMOsaBen;B o6a3aHB ycTpaHHTB HeupCTaTKH, serfft- 
GTBie EOTOpHSB H0JTB30BaHie HMyiUGCTBOMB CTaHOBHTCH HOHeMy JTH- 
60 Bpe^BIMB JJJEH HaHHMHT© JIH, 3aTpyj^HHTeJI£HBlMB OS HeB03M0}K- 
hhmb. Bb nacTHOGTH HamB cenaTB npo#y cm aTp hb ae tb cjr'femyiomie 
He^ocTaTEH: xojiohb, ctipocTt KBaprapM, #hmb H3B neneS (67/141, 
72/343, 77/45 h p.p.) t EBapTHpBT ny6jiHqH£rsB JKeHif^HHB, Hapy- 
inaiomHSB cnoKOficTBie h B03MymaK>in,HX£ obohmb noBe^eHieMt 
HpascTBOHHoe qyscTBO coci^HHXB acMLntoBB (07/33), raor^a, bb 
3aBHCHMOCTH otb ycMOTpfcHiH cy&a, norpoMB BOKpyrB ^OMa (pirn, 
rp. Kac.,,a;en. 7 okt. 1909 r. no a. Bypra^TB). Boaie Toro, bb pimemH 
3a 1895 ro,a;B, 14 cenaTB .najtB h pyEOBO^Hmee npaBMo nps 
oOcyas^eHiH h e^OGTaTEOB b OTji;aHHHXB bb HaeMB HMymecTBB. Ce- 
HaTB Tpe6yeTB, hto6h He^ocTaTOKB He 6 mb 1) 3aM£qeHB npn ca« 
momb saKaioqeHiH jipro^pa, a o6HapyacsjiGH jihihb BnocJii^cTBiH, 
H HT06 h yCMOTpiHHHH BB npeftMeT^ HafiMa He^OGTaTOKB 2) hmIub 
cym;ecTBeHHoe 3Haqenie ho OTHomeHiio kb toh n/kra, ko- 
Topot, no conep®aHiK) ^orosopa, HanaToe HMymecTBO HaBHanaJiocB, 
IIocjiiacTBiH oSHapyaceHia He,n;ocTaTKOBB bb shhetomb HMy- 
m;ecTB^ He o^HHaKOBH. Bo-nepBMXB, mohho TpeSonaTB npeKpa- 
HieHin ji;orOBopa HMyn^ecTBeHnaro HaSMa, ecm He^OGTaTOKB, Hanp., 
GHpOCTB BB HHHHTOMB HOMin^emH, npHCyil^B HaHHTOMy HOMilD;eHiH> 

m se npOH3ome.ffB no BHHi HaHHMaTeJiH (77/220, 72/1141). Hpe- 
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Kpaiii;eHie uproBopa HMymecTBeHHaro naim npegaojiaraera, osnaKO, 
uo-imai, a He qacTHTHHii nesocTaTOKT., t. k. tojtbko bt> 9 tomt> csy- 
qan MomeTT. htth p£qL o cosepmeHnoft HerosHOcTH OTsaHHaro bt. 
naeMTE. HMyiu;ecTBa. Bo-btophxt., npn qacTERHOMT. me HesocTaTKfe, 
Kor^a o6Hapy5KHJioei>, bto upesMOTB HaiMa HOCTynMT. kt. Hamma- 

T6JEI0 H6 BT> TOM'S 06 t. 6 M:£ HJIH KaneCTB^, KOTOpHe 6 hjTH JCJIOBJfeHBJ 

no sorosopy, ceHaTT. npH3HaeTT> npaso HakaMaTejia Tpe6oBaTj> 
yMeHLineHia HaeMHOl njiaTH (71/825, 80/214, 95/62). T. o6p., 
BafiMOsaseip. HeceTT. see speMs OTBiTCTBeneocTb 3a ncnojiHeHie 
SorOBopa Hepe^T, h aHHMaxe JieMT. (oqncTKa). BTb-TpeTbnxT., npn qa- 
ctothomt. me Heji;ocTaTKi, cjst., no npoetSi HanHMaTejra, Momei ir s 
ocbo6oshti> ero ott. apenpoi nsaTH bt. mfcjioM'L. 
hji bt. qacTH, 6e3yejiOBHO hjih tojisko Ha speMa, nona HaraToe 
norH6inee HMyr^ecTBO He 6yseTT. B03CTaH0BJieH0, a HenpnrosHoe 
ncnpaBjreHO xoshhhomt. (95/62). BMmenpHBeseHHyio 

ceHaTGKyio npaKTHKy, cs^syeTT. nosqepKnyTB ea HesocTaToqnocTB 
bt. o6jiacTH oxpaaH jehthhxt. 6jiarT. HaHHMaxejia. Bt. btomt, 
OTHonieniH same h o6m;erep. ya. (6ojrfce coBepineHHoe) 3ac.ay- 
mnBaeTT. ynpeKa: oho sonycKaeTT. bo3M03khocti> csaqn xaraxT. 
BMym,eeTBT. bt. HaeMT., nojrs30BaHie kotophmh yrpomaex’T. jeothbemt. 
6jiaraMT> HaHHMaTOJiH, ecjrn Tasoe nojiB30BaHie conacHO ct> 
SOrosopoMT. (ct. 586, oSsHCHenia jet, HeS). H&tt, n09T0My, f ot- 
b^tctb6hhocth 3a up eny mh mie HHy H) c^aqy HMyrn,ecTBa bt, 
naeMT. hjih H3T. Hepastain, hjih KopHGTOJiK)6ia. Meapy t4mt. TaKynx 
OTB^TCTBeHHOCTB C JlkftOK&JlO 6hL yCTaHOBHTL, h60 6ojE£HEHHCTBO Ha- 

HHMaxejiet, bt. oco6eHHOCTH MajiOHMyinHXT., ne bt> eocTOHnin bt> 
SOCTaTOqHOt Mfcpi. o6e3neqaTs cboh jehthbih 6sara nyxeMT. cbo6os& 
SoroBopa (Menreps). Ta me rapaHTia oxpaHH saqHHXT. fijiarr* 
HaHHMaTesa, KaKyio saera HaHHMaTeaio o6in;eT , ep. ys., hmchho— 
HpaBO OTEa3aTBca ott. nojLbBOBaein no Ha@My, conpameHHOMy ct, 
3aaqHTejii>HOH onacHOCTtio ps 3soposba, xoth 6u HanaMaTejiL 3a- 
pan^e ycaosasca He npa6^raT£ kb TaKoft rapanriH (ct. 544),—He 
BHOsai, KoneaHO, o6e3tteqHBaeTT> 6is;H£axT, HanaMaTeseft- Hmb bo- 
set-HeBOJieH npaxosHTca KTHTsca no qymHMT. yraaMB. He cobc^mt. 
TOqHO ct. 544 o6m;erep. ys. BOcnpon3Besena IIpoeKTOMs bt. ct. 
1855. Bb n. 4 8T0t cxaTtH roBOpnTca, tto HanaMaTesB MomeTB 
Tpe6oBaTB npeKp an^enia sorosopa, Eor^a noai.30BaHie 
noM'fcnjpHicMT., HaaaTHMT^ s^a mnasa, conpameno ct. aHaanTessHon 


I. 


17 
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oiiaoHocTtio HaHBnnaTeM, xoth oh cocTonnie noaime- 
h in onuro HSBicTHO HaHHMaTeiro 0 3aKjiK)TeHia: 
SOrOBOpa (cp. B&me coHaTCKaa npaKTHKa). T. o6p., UpoeEra He 
rOBOpHTB HpHMO 0 HeftMcTBHTCJIEHQCTH ^OTOBOpa, KOHMB HEHHMa- 

MaTejih oTKasHBaexca: ora ocymecTBJieHin csoero npana, npnanaH- 
Haro yKaaaHHHMt nyHETOcra ct. 1855. 

6 . Ii3~b uMyu^ecmeennaeo natuia, %aw'b deycmopomsiso 
doeoeopa, eumeKaem'b , dcum, npaeo uaiiModaeya mpedoeamb 
onvb HcmuMamejui 1) ycmcmoejieHuaao 603HaepaDtcdenifi (uaeM~ 
noil njiamu) u 2 ) eosepau^euiH eh ipbJiocrrm uanmnoh eeu\it , 
no onomaniu urni-Ma. 

1. Hpaso HaHMO^asija Ha njtaTy npe^nojiaraera no- 
CTyniesie bt, nojrB30BaHie HaHHMaTejra c,n;aHHaro HMymecTsa 
(80/214). HanpoTHBi, 1) HeB03MoacsocTi, pn HaHHMaTem jihhho 
noJCbBOBaTBca HMyiaeeTBOMB He 'Jtnniaera 3aHM0,a;aBi],a npasa Tpe6o- 
saTb TaKOl njiaxH. TaET., Hanp., Ha3HaneHie Jinna BoeHHaro cocjeobIh 
H a cjryac6y Ha 6poHeHOcen;B, Ha3HaneHHMf ^jis soeHHHra 

ne ocBo6oac;n;aera ero ora sssoca njcaTH (07/76), a pasno ne ocbo~ 
SoHgaera ora mam h nepeBO^B HHHOBHHKa no cjiyisfit m% o^- 
Horo M^cTa b% flpyroe (94/99 h 07/76). 2) Tohho Tame HaiMOfta- 
Bent ne ramaeTca npasa Ha nojryneHie HaeMHofi hmth bt. tomt> 
cliyna^, Kor^a HaHHMaTejii, npeEpan^aera ^orOBopn no cBoeMy npo- 
HSBOJiy ro cpoEa H0JiB30BaHiH Bemnio (74/500, 75/674, 76/472, 
89/192; naane npeac,n;e 3 70/84). OjjHaKO, Tpe6osaHie Beet maw, b% 
cjiynai nocponHaro npeEpamema nojij>30BaHia HassTHara HMym;e - 
ctbomb, He ecTB Hpaso 6e3ycjiOBHoe: 3aKOHT* ne sanpeiaaera 
CTopoHaMB onpe^i-nsTB hogji^ctbIh flocponnaro HapyineHin ,n,oroBopa 
naHMa h no o6hi;hmi npaBoaira, yKaaaHHUMS bb ct. 569 h 570 
(76/120). 8) Heorameme HaHHMaTe.neMB KBaprapH He aaera npaea 
HaSM0ji;aBi3,y Tpe6oBara xuraTH 3a H3JiHuiHe npomToe BpeMH (70/781 
h ^p.).—Hame 3aEOHO^aT6Ji bgtbo, bb o6e3neneme HaeMHOi jurara, 
ho upe^ocTaBJinera HaimoiiaBHiy 3aMa^HOro npaea Ha HBeHTapn 
hjeh oScTaHOBEy HaHHMaTeJiH. linage nocTynaera IIpoeEra (ct. 1830 
H CJ[.). IJijieCOo6pa3HOGTB 3TOrO HOBOBBe^eHlH COMH.HT6JlBHa. 

2. Jajp&e, HaSMO^aBeQB HMfcera npaso Ha B03Bpam;eHie 
Ben^B b t> niJiocTH, 6e3T> HSMineHia ea naSHaneHin. 
IIoBTOMy HaHHMaTean o6n3aH r & He tojibko coxpaHSTt seiHB, ho h 
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HOJiLsoBaTJbCH eio bb tomb bb krkomb oHa nepe^ana, 

•corjiacHO n;im aoroBopa. Hanra, 3aKOHB iiocxaHOBJiHeTB, OAHaKO, 
hto HaHHMaT,ejrL He HecexB otb^tctb0hhocth 3a yin,ep6B, nopny 
n 3a eaMyio rndeaB Bemn, ecjcn iipoxHBHoe He 6 h.ko yejiOBJieHO bb ca- 
momb AoroBopi (ct. 1691). T. oSp., h£tb no saKOny OTBliTOTBen> 
hocth HaHHMaTeaa, ecra OHa no-aosKHTentHO He BtiroBopena (eny- 
qatnaa npHnaAtfeacnocxL). HanpoxHBB, bb pa3BHCHenie 3aKOHa, ee- 
HaTB npaBHJILHO (cp. CT. 684) HpH3HaeTB TaKyiO OXBBTCXBeHHOCTL, ecm 
yxi^ep^B, nopna nan rndeaB Bem;H npoH3onuH no bhh£ saHHMa- 
Teaa mh ero AOMainHHXB (03/12). BnponeMB, HaHHMaxejiL He ox- 
BinaeTB 3a xi AMeTBia ji,OManiHHSB, KOTOpHn BJieKyxB 3 a cofiofo 
JEHHHyEO am hhsb yrojroBnyK) oxBixcTBeHHOCTL, hm Boodle He OX- 
HOC BTC H KB HHCJiy CJTyxaeBB, A^^^SCTByiOlII.HXB BXOAHTL BB 06 aaCTL 

npeAycMOTpHTeaLHOCTH h ogtopohehocth HaHHMaTeM (03/12), Uxo 3Ke 
KacaeTca otb4tctbchhocth 3a caynat, to oaa He B03JiaraeTcs Ha 
^aHHMaxejiH, ecM ohb npHMO se npuHHJiB na ce6n stoh OTBi>TCTBeHHO- 
cth, Harcp., spanesiH Beinn otb rcoasapa (ct. 1707, 72/349), Bb 
nacTHOCTH, IlpoeKTB B03aaraeTB na HaHHwtaxeji.il, hoab cxpaxoMB 
OTB'feTCTBeHHOCTH 3a ydHTKH, 663B 3aMeAMHLiI H3B4lHaTB HatMOAaBii,a 
0 HeodSOASMOCTH npOH3BOAHTB HOHHHKH, JtejKain,iH Ha OdH3aHHOCTH 
HanMOHaBHa, a Tsmme o bchkomb npHnnHenin hoctopohhhmh annaMH 
Bpe^a HanaxoMy HMymecTBy (ex. 1837), OunaKO, 3 x 0 xacxHoe npa- 
bmo HpoeKxa m. 6. BbiBeAeno h3b odxparo npaBHjia o6b odimn- 
HOCTH HaHHMaxeM COXpaHHTB Bem,B H BOBBpaTHXB^ ee BB H^JTOCXH. 

2 . CyufecmeeuHUM npunadjisoimocmu doeoeopa uMyiqe- 
emeeuHaso uauMa: a) npedMem% 6) njiama u e) cpoKi* 
(cm. Id‘91). 

a. IIpeAMCTOM.B natMa MoryTB 6htb KaKB piaciMM, 
xaKB h HeABHMMHn boiah. Ho xaKB KaKB HaeMB HpeAHoaaraexB 
B03Bpaiu;eHie bb niJiocTH to I me caMofi b6hi;h, xo nosxoMy 
He MoryxB 6uxb npeAMexoMB natMa Beinn noxpedaiHeMHH. 
Bxo me Kacaexcs, A&rfe, natMa npaBB, xo o6b 9tomb cm. 
h race (apeH^a). HajimsocTB npeAMexa natMa am cym;ecxBOBaHiH 
AoroBopa HacxojiLKO HeodxoAHMa, txo AoroBopx. natMa neMeAMHiio 
irpeKpaiHaexcn, naKB tomko HaasToe HMymecTBo bhom§ yranTO- 
scmocB (69/1191 h AP-) ? m x;aEOl 6 k tohh 6um npMHHi (81/82). 
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6. HaeMHaa aiaTa cocTaBxaeTB cymecTBeznyH) npz- 
na^JieaiHOCTL HMyinecTBennaro HafiMa (70/1681). llaaTa mohjhtb 
&uti> onpes/kaeza, ogsaito, He tojibko tfemraMH, ho zacTBio npo- 
H3Beji;eHifi 36MJIZ (75/60, apeH^a), KOiKaeciBOMi. cbjib- 
cssn paOoTX (74/509) z jjasce . nocTpozKaMz, BOSBe^eHHHMH 
aa zysKOi aeMJii, OT^aHHOfi bb nojiLBOBaHie Ha h£ckojilko jrfcTB 
(naeMB H3B BUCTpofiKH, ctt. 1697, 1706). IIpH .zeMB cenaTB pa3B- 
HOHHJIB, ZTO npaBO C 06 cTBeHH 0 CTH Ha B03Beu;eHHHH HOCTpOfira B03- 
HZKaeTB cb MOMeHTa zxb B03Be,a;eHiH, a He co BpeMesz OKOszamz 
cpona satMa (69/583, 04/54, cp. ct. 1697). HaeMHaz nxaTa 3a 
KBapTzpy ne m. 6., o^naKO, OHpe^Jtena sbh^hmoctbk), jipjDKeHCTByio- 
meft nepeaxH kb xo3HZHy ^0Ma nOGJvk CMepxz HanzMaxeM (69/1322). 
Bo bczeomb cjiyzai., bb zeMB 6 h naeMHaa maxa hh BiapazcajiacL, 
oza .GesycjiOBHO Heodxoj^zMa, t. k. bb hpothbhomb cayzali 6 kub 6bi 
goroBopB 6e3B03Me3,3;HBii (ccy^a).—HaeMKaa raaTa bhochtch o6hkho- 
B6hho bb ycJiOBaeHHHe cpOKH (99/78) z npe^HOJiaraeTB bq3M03KH0ctb 
noat30BaHiz bbhthmb bb HaeMB npe^MexoMB. 

b. Onpe/rkiezie cpoza nazMa cocTaBJiaeTB xaK®:e cyxa;ecTBeH- 
nyxo npzHa^jieatHOCTB: 6e3cpozzoe H0JiL30BaHie zyacoio Bem;fcK), 
coe^zHezHoe- cb BJia^nieMB, paBzazocB 6h npaBy coScTBeaHOCTZ 
(68/248, 99/68). BnpozeMB, no zcoiozeHiH), ropo^aMB He Bocnpe- 
maeTcz OT^aBaxt npraa/peman^iz hmb 36m:jih bb HOTOMCTBezHoe 
nojrB30Baaie (92/82). Xotk ‘Tpe6oBaHie cpona z Hpecjr£a,yeTB Eme- 
pecB '^HCKaaiBHHH (ycTpaHZTB B03MomaocTL nepe^azs zidiHia bb 
HOJTHOe oSaa^aHie 6e3B coBepizeziz KpinocTHOro as/ra, 99/68), 
t^mb He Menfee cy^t He bb HpaBi caMB B036yz££aTL Bonpoct o 
oescpozHOCTH zMym;ecTBeHHaro nazMa (73/910). Bo3MOjkhh xaKSce 
cpoK'z Keonpe^iJiesHHe, orpanzzeHHHe zsbJcthhmb nepiogOMB 
BpeMesz, sanp., BpejzezeMB ^zctbIh aaBCtna (73/910). Hto zacaez- 
cz, Raaie, onpe^fiJieHHHXB cpokobb, to zauiz rpaamaHCzie 3aK0HH 
Tpe6yioTB: 12 ji4tb /pz OTgazz bb hrcmb HepzMHit zacz- 
hhxb zMyz^ecTBB (ct. 169*2 z 1711). Bb bz^Ii zcMfOzeHia, cBHine 
12 ji^tb: 1) 30 ji^tb jujl a zaiMa 6aarozpio6p&xeHHHXB nycTOno- 
poKHHXB seMejiB, Kors;a npe^zoaaraeTCH Ha hhxb ycTpOHTB $a6pzKZ 
hjtz saBoj^H, z jpz zafina no,a,B ,a;azz bchkzxb nyCTonopomHzxB 30- 
MOJEL BB OEpeCTHOCTHXB 063iHXB CTOJZHB MSL 25-B6pCTH0MB 0TB 
hhxb pa3CT0zziz; 2) 36 rfTB sazMa y hom4iu;hkobb (82/85) 

senejiB, yro,a,ifl h oOpozhhxb cxaTef, a xame y^ijiBHHXB: 3eMeab ? 
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yroftil h o 6 poiH£>rx f B cxaxez; 3) 60 Jiixx. ejls xrafiMa 3eMeJii> nojp* 
ycxpoicTBO hosx.I^hhxx, zyxez (t. XII h. 1 no npo#. 1893, ct. 2); 
4) 90 a4xx> u;m naiMa HepHMMHii, ZMyiqecxBx. bx, npe^'feaaxx. 
JLiTHHCzaro yisaa, TaBpzxecKOz rySepnin (ct, 1693); 5) oxx, 24 — 99 
jiix-t jpz nafMa Ka3eHH£ixx> 3eMe#L no,n,x, xo3atcTBezHHH saBefteziz 
(x. XII z. 2 , ycx. ceatcK. xos., ct. 28, npza. ct. 2 ) z 30 99 afrrx, 
no^x, ycxpofcxBO #axx> (no 3aKony 23 Maa 1896 r.). Bx, BZ&4 hc- 
KjnmeHiz, sa cpoKx. Haase 12 afcxx,: 1) na OftZHx, ro&x> ftjia; HaiMa 
IjepKOBHHXX, yzaCTKOBX, npaBOCJiaBHHXT. HpZXOlIpBX, BX, 3ana3HHXX. 
ryfiepsiaxx, (x. IX ct. 453, Hpza. ct. 29 n. 1 ) z 2) 6 ji4tx> jpa 
zatMa saiiacHaxx, MaiopaxHRxx, senejiB (ex. 504). He3aBZczMO otx> 
o 6 iri,aro npaBHJia 0 12-aixHeMB cpoK4HazMaHe£BZJKHMKixx>zMyiii;ecTBx, 
B'nepexzcjieHHKExx, BHme zcK.MOzeHi#, cym.ecxByioTx, bx, ziKOxopHxx, 
■cayzaaxT, z ;npyrie ocodne opOKH (cm. npzM. 1— 3 kx» cx. 1693, ctt. 1694 
z 1697). 0 cpoKaxx, 0 T#azz bx, HaeMx, ne^BZffiZMEixx, zaiymecTB't, co- 
CTOniu;HXX. bx. nOKZBHeHHOMx, Bjrastaiz, cm. ct. 1691 1 .—Sanpememe 
OT^aBaTb bx. naeMx. HeftBzsszMHa zMymecxBa Ha cpoKx. cBRize 12 
hc BaezeTH 3a co6ok> HetffctcTBHT&iBHOCTZ ^oroBopa, a HM^exx, 
nocai^CTBieMx. npz3HaHie Heo&mxeaLHoexz eposa, npeBHmaiomaro 
12 jiIjtx, (03/69). 0#zaKO, ceHaxx, czzTaexx. bosmoshhmx. aaKJUD- 
zezie ftorosopa cx. npe^ocTaBaeHieMx, HaszMaxeJHO npaBa no 
zcxexeHiz 12-jiiTHaro epoxa y^epasaxi, 3a co 6 oio zM^Hie ein,e 
na’ 12 a4xx> (84/2, 75/181). 9xo pa3x,acHeHie ceHaxa ^aKXHzecEz 
oxspHBaexx. bosmo^hoctx. 3aaamaxL gorosopH HatMa se^B hzchmocxe 
z Ha cpoKx. bx. 24 ro^a, xoxa jopz^zxecKH cezaxx. z KOHCxpyzpyexx, 
Bxopofi 12-xiTHifi cpoKx., KaKx, ycaoBie 0 B0306H0BjreHiH eposa HatMa. 
IIpz Eecofizro^eHiz btoto ycaoBiz npoxHBHaa exopoza EM§exx, 
ZpaBO MCEaxt ydHTKH (84/2). HeCOMHiHZO, ZX 0 12-JlfeHia epOEX, 
HaiMa He^BzsKHMtixx. zMymecTBx. oTicHZxeaeHX. 3 m rpaffi^as- 
esaro o 6 opoxa. IIoaxoMy JIpoeKxx. yBejtziHBaexx. cpoEX, #0 36 ji&xx. 
z HpzsEaeTX. HaeMx,, 3aEJU0ieHHHt Ha Bp 6 MH 3ez3hz zafMo,a;aBi];a 
z‘zaHZMaxeJEa, xoxa 6 h h npogojiasaBimicH cBfirme 36 ji&xx, (ex. 
1817). PaBHHMX. o6pa30MX», bx. zHxepecaxx. coxpaHenia goraeopa 
Hatna, zpoeETX. npz3Haexx. H^3cxBzxeJii.HHM;x. z xaEot ^oroBopx., 
Eoxopufl 3 aEJiH)geHX. 6 esx> yEaBanlz eposa. Bx. xaKOMx. aayza£ eposx. 
Momexx. 6rtb onpe,a;ijieHB m4cthrmh oSMzaHMH hjih BpeMeHBMx., 
HeodxO^HMHMX. %Jl& ^OCTH^eHiH JS$ JIH, BRTeEaH)Iu;et H3X. ji,oroBopa 
zatMa (cx. 1848). Bx, rocy^apcxBeHHyio SyMy bx, 1910 r. szeceax. 
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3aKOHonpoeKra o 6% cpoKa ce 12 afeE 30 a&TE. 

3aKOnonpoeKX f B coxpaHaexE, osHaso, cpOKE BLiine k HHace 12 jiEte 
h gaace 12 jtJitb pa nafiMa nepKOBEBixE seMeas. Be xaicoME bhji;E 
3aKOHonpoeKTE 3 OBeBHgao, uajiaiaTHBHaH M&pa*). 

3. a) Ho omifiMy npaeiuiy , naejm> deumuMocmeii MOJicemiy- 
oumb sciKAiOHaeM'b cJioeecuo , naeM'b oice nedeudtcuMOcmeh — 
,ue-HHO u npumoM-h unoeda — o) npuhnocrrmuM^ nopsidnoMo (cmm. 
1700—170H). 

а. 0 6 ih e e h p a b h je o o i|>opMt Haina j^bhschmhxe h ne- 
^BHJgHMHXE Bemet HMlieTE, O^BaEO, £0B04EH0 MHOrO HGKJUOqe- 
Kifi. Tara, 1) HaeME Mopexo&HHXE h pimHXE cya;0BE coBep- 
maexcH nHCBMesno (ex. 1700). HanpoxnBE, HaeME ropo^cKHXE- 
CTpoemik n seMejiBHHXE ygacxicoBE be ropo^li B03M0.;jceHE h be 
cjroBecHoft $opM& (ex. 1702; HaeME ace 3aropo&Hot gain sa jiEto 
xpeOyexE nHCLMesflot ^opMH—72/550). 2) HaeME ceaLCKHMH o6h- 
Baxejumn 3eMea.L y homEhpxcobe (82/85), Measly co6oxo h y iiocto- 
POhhhxe jehue Ha cpoxcn se CBHffle xpexE ji&xe sa BCSKyio cyMMy, 
a na‘ doamiie cpora, hmchho ote 3—12 x£te, na cyMMy He- 
CBHHie 300 pyCxael (82/64), MOaceTE 6htb 3aKmmeME caoBecEO, oo 
BHeceHieME no aceaamH) cxoponE ,a;orOBopa be KHHry ups bojioct- 
home xipaBjrenm (ct. 1700). 

• 

б. KpinocTHas $opMa xpe6yexca be tome cayqaik, eean 
gorosopE satMa HeftBHMMocxeH 6ygeTE 3araH>ieHE ce ycaoBieME 
noayneHiH apeHftHHXE generE Buepe^E 6oafe, hEme 3a rogE 
(ox. 1703). Ilpas^a, nps BecoSaio^eHiH KpEuocxHOi $opMH 3aK0HE 
CHHxaexE TaKofi HaeME He^McTBHTeaBHHME. OjiHaKO, cenaxE 
npaBMrao pa3E&CHME, ■ *ito HecoBepmeme kpEhocthhme n^paii;- 
eome ^oroBopa HaflMa He^BHacHMOcra He oxHHMaexE y jiproBopa 
ero odasaxeaBHOt chjih ^oroBapHBaioiHHXCH ctopohe h hxe 
HacaiflHHEOBE. TaKot #oroBopE He^itcTBHxeaeHE tojibko sjih Kpe~ 
#HTopQBE co6cxBeHHHEa h 6y#yiiiHXE npio6pExaxejieH hmEhux 
(71/906, 72/60, 1266 H $p.). KpEHOexnaa $opMa gorosopa nalMa 
HrpaexE, ca^oBaxeaLHo, poaB o6e3ueHeHia HHxepecoBE TpexBHXE 
jib^e. It08T0My ace 3asoHE xpeSyexE BMicxi ce xiM%, htooh Ha 


*) JlaH^ay, HobhS shkohe o6e apeH^E (IIpaBo, 1910, M 21). 
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canoe raime no EOJtziecTBy bshtoIi BtrepesB saeMHOl luiaTH 6mlo 
HaaaraeMO 3anpein,eHie (a. 5 ct. 1703). —HecoMHf.HHO, hto c,io>k- 
HOCTB $OpMH ftOrOBOpa HaHMa BB pyCCKOMB BaKOHO^TeJlbCTBi co- 

-cTasMexx ero sepCTaTOK'b. H^KOTopKta 3aKOHO#aTeJTLCTBa 
orpaHH^HBaioTca TpeSoBasieMB psHsanoBofi $opMH naira, npn Halids 
SBhjkhmhxb, Tajst h HeSBHmzMHXB Hemet. IIpaBHJio mo n'Lieeo- 
o6pa3ao: ne Bcer^a aerKO pa3JiHiHTL HaeMB sBHmzMocTH otb saS- 
m& Hanp v ups naiMls casa. TaKB, cenaTB (sobojibho 

COMHHTCJLLHO) pa3BHCHHeTB, HTO 6CJIH HMieTCS BB BHUy CHBTie BB 
easy mosobb bb Tenenie h^ckojilkhi^ jcJEstb, to 3to HaeMB 
He^BHJKHMOCTH (69/258, 603), ecra ace HaeMB casa (6e3B BeMJiz) 
•pa CHSTia mosobb saMroneHB Ha oshhb ro^B, to 3to—H aeMB 
SBHbszmocth (70/588). PaBJiznie no npo^oJUKHTeJiBHOCTH natna nps- 
hhto h bb o6nj;erep. ya. Oho TpeSyeTB nHCBMeHHot $opMM sennas Ma 
no3eMejiBHHsi, ygacxEOBB cocpOKOMB 6odse, h£mb na oshhb rosB (ct. 
566). HanpoTHBB, UpoeKTB cjiisyeTB ojiiioBpeMeHHO npHHUiHnaMB 
repMaHCKaro z $paHsy3CKaro aasoHOsaTeJi&cTBa (§ 33 Y 2), ,,# 0 - 
roBOpB natMa, no KOTOpoMy aaeMsan njiata 3a rosB m6o 3a bocb 
cpOKB, ecjra ohb Menise rosa, npeBKnnaeTB t p h c t a p y 6 ji e t 
MH EOTOpHfi 3aiULI0HeHB Ha CpOKB CBHKie TpeXB JI 4 T B 

jm6o nomH3HeHHo, ftOJiTOBB 6htb ysocxoBlspeHB na hhclm4“ (Upo- 
eKTB, CT. 1819). 

4. JI l 02060p r b UMyityecmeeuuaeo naitMct npenpau^aemcH nop - 
MdAbHo cb ueme%emeM'h cpowa. 

Bb 3tomb OTHonreHiH coBpeMeHHoe rpamsaecEoe upaBO cTpe- 
mhtch cospaHHTB nojiB30BaHie Benp>io bb Teienie Bcero epona z bb 
tomb cJiynai, Kor^a Bem;B, OTsannaa bb nae'MB, nepeimia otb osHoro 
coScTBeHHZKa kb spyrony. Othmb bhocztch mejiaTejiBHas ycxol- 

HHBOCTB BB CTOJIL BaJEHyiO KaEOBOfi .HBJIHBTCH BB rpaHC- 

sascKOMB o6opox4 HMym;ecTBeHHj&ifi HaeMB. Bb ypoBsi cb cospe- 
MeHHHMB rpa^aircKHMB npaBpMB ctohtb h Hama cesaTCEaa npaz- 
THEa. OHa coxpanneTB czjiy 3a soronopoMB zaiymecTBesHaro sai- 
Ma same bb tomb cjiynai, zor^a npio6p&TaTeJiB Hem® He 3HaoiB 0 
TaEOBOMB soroBopi (73/1224. 74/272, 05/50, cp. 5 osHaKo, 79/129). 
03B o6m;aro npaBMa 0 coxpaHeniH chjih s or O B op a HMymecTBeH- 
naro satMa cs^aasH HcmifOHeHiH bb ^bjk% caynaasB: BomepeusB, 
npn nposam^ EMfein cb nyfiiHEHaro Topra,sM HpioSp^TaTejm ^e- 


1 
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■o^asaTeaeH't' HMymecxBeHHBit naeMT., He npeftx.HBJieHHHH ria npn 
ohhch, hk npa: xopri h Boo6m;e He H3 b^cthhS npio(5p£xaxeOT) (83/89, 
98/8). Bo-btophxx., HMym;ecTBeHHBifi HaeM r L He o6H3axejieHx. ftjumpi- 
oOpfcxaxejra: bx. xomx, eJiynai, Korfta Benp. He 6nJia eiue nepeftaHa bx. 
H0JEt30BaHie (77/83 h ftp,), hot Korfta naenx. He (man 3aMmeHx> 
HMCBMeitHO (82/36) *). Bx. OGHOBaHie ceHaTCKOf npaKXHKH hoot- 
raiOTH oSHTKHOBeHHO CT. 521 T. X H. 1. Bx. 3TOH CT. rOBOpHTCH, HTO 
bot'ihhhhk'b Momexx. ycxyHHTL MB nepeftaxt KOMy-an6o no CBOeMy 
npoH3Boay xipsHaftaeacaipee eMy npaBO co6cxBeHHOCTH na HMyaje- 
6TBO, „BnpOHeMB H6 CT^CHHH T&MX. UpaBT. OXftlUIBHarO BaafttaiH", 
Tanaa ccHJiKa na ex. 521 eftBa an npaBMBHa. HMymecxBeHHHfl: 
HaeMx. xoth npeftnojcaraexx. noaB30Bame Bemtio h Bftaftime, 
OftnaKO BJiaftimie HaHmaxean He Momexx. 6 bttl Ha3saHO „upaBOMx. 
oxftiaBHaro Baraftisis”. Iloftx, noca^ftHHMx. pasyM'feexca BeiftHoe trpaBo, 
a He o6H3axeaBCTBeHHOe. HeoSxoftHMO, noaxOMy, co3ftaHie cootbIjt- 
cxByioiftaro ftaHHOMy npeftMexy ocoOaro nocxaHOBaeHiH saKOHa. 

U. Apeudu. 

( 

Hanre 3a^0H0ftaxej[BcxB0 5 ycxaHaBJXHBas pa3OTHHHe bhji;h HaiLua 
(cxx. 1709—1713), ne npoBOftHTx. bx. to me BpeMH cymeexseHnaro 
pagOTxia Memfty myiuecxBeHHHMT. HaiMOMT. n oco6hmx» ero BHftOMx., 
apenftot. 

1. Ilodfy uMeneM-b apeudu paByjsmemen maloti eudb 
doeoeopa UMyu^ecmsennaeo natma , e x» cujiy Kobiopaio , ua - 
HimameM (apendamop r b) ne mojibno uMmem7? npaeo noMao- 
eawibcst eetqbw, no u use-fienarrib U3<h nest ruiodu (cfmsiwec%ie u 
wpudmee^ie). 

T. o6p., apenfty, khkx» HHCxHxyxx. oSasaxejiBCxBeHHaro npaBa, 

MOmHO CpaBHHTL CX, n0aB30BOTft4HieMX> 5 KaKX» BemHHMX. HHCXHXy- 

tomx>. Homhmo 6ojiie mspoKaro coftepmanin, apenfta, bx. oTOTxie 
oxb aatMa, sapaKxepH3yexca em;e 0 t&mi., hxo npepexoMx 
apeRftH npeiMymecTBeHHO hbjihjoxch, HepEKiMOOTL 
h npaBa. Tanx., Hasp., bx. apenfty MOxyTx. 6 htl CftaBaeMLi puo- 

HHH OTBOT, c6opH CX. TOpOftCKHXB B^COBT, H ftp. CTaXBH, UpHHaftJie- 


*) Gji'BftyeT'B 3 emBthti.,„hto apenftSHS ftoroBopx. He o6H3aTejieax. ftjui 
3aHoro#ep2£aTeji5i' (71/440, HHaxe 68/468, 67/308). 
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iKamia ropo^aMB, bb kohsb se BBe#eao ropo^OBQe noaroaceHie (trpHM. 
kb ct. 1710, 80/36, 92/82). PaBHO B03M03Ksa apeHn;a z3o6p$iTeHia 
(Kojrepi,). BnposeMB, cesaT b He ckjtohchb HpH3HaBaxi> npaBO, khkb 
npe,n,MeT£ apes£Hr, bb tomb cjiyia^, isor^a coBaa;a,4*ieii;B bb o6w i em> 
HMtsiH xosexB c^axL bb apes;n,y CBOio ftOJiio. Bb 9tomb cjiysat 
cesaxB xpeSyeTB ^aKTHiecKaropacnpe^jieBiH sacxet o6m;aro hm^hLt 
M esK^y cOBjraflfcjiiflaMH (77/36 z #p.). IIpoeKTB HpsMO npH3HaexB 
npesMexoMB saiMa npHsocsmis #oxo££ npaBa (ct. 1816). CaijiyeTB 
saMfeaTL, hto B03M0JEHa z apesna pHJEHMOCTeS, Hanp., apessa 
CTa^a. HanpoTZBB, cesaTB ho^b apes^oH) noHHMaeTB o6hkhob6hho 
H aeMB He^BZffilHMOCTZ. 

2 . HepaspadomauHoemb uncmumyma apeudu 6% pyccno^ro 
spaMGdancKOJWb 3cmoHodamejibcm>6m, necMompn na mo 7 %mo 
&momrb eud^b UMyn^ecmeennaso umiMa uspaem^ nunrb dojibviyw 
poM 6% epawcdaHCKOM'b odopomaecno od^ncnnemcn ucmopieii 
eosmffiuoeeuisi dannaso uncmumyma. 

HMyiaeCTBOHEHl saeMB bb HCTopiz npe^inecTBosaJiB apesste 
z, Bca^scTBie sxoro, sa-ttoasaarB na apes^y, na es opranzBaniio, oco- 
6 eHHOcxz ? eir He cBofiexBeHHHs. 1 ) HMym;ecTBeHHHH saeMB— hhcth- 
tjtb hhcto o6s3axeji£CxBeHHaro npaBa. Measly t£mb apeHga cxpe- 
mhtcs npio 6 ptoB Bessys) TBep,a;OGTB (14). 2 ) /(oroBopB apen.pi 
se #aeTB apes^axopy caMocxosTejiBSOM 3 aisaxH BJia^isis, MeHfty 
t4mb KaKB, spz mHpoKOMB pa3Bzxis bb rpaacpncKOMB o 6 opoxt 
apes^HHXB oxHomesil, apeHpxopB sy^aeTcs bb xaKOBo! 3ain,HT4 
(§ 19 I 2). 3) Apenpi xpeSyexB ocoShsb nocxasoBaieHit o cposaxB 
ps OTEa3a otb apenpi (cposs npepapesis) z BOo 6 m;e Sojisinefi 
o 6 e 3 neseHHOcxs - apeH^axopoBB oxb np0H3B0Jia co 6 cxBeHHHKOBX>. 
Mess^y t£mb KaKB coBpeMesHaa apespi hocktb sa ce64 nesaxt 
seonpeft&JieHHOCTH, cBOflcxEessot HMyn^ecxsesHOMy saflMy, h bb ot- 
HomenkncB Mes^y co^CTBerazicoMB h apen^axopoMB. 4) Apes$a He 
ftOJUEHa 3aSHC§TB OTB Ben$HOfi BJiaCTH CO 6 cXB 0 HHHKa; O^HaSO, 3T0 

HM^exB m&cto bb xfesB saKoso^axBJiLCXBasB, eohmh npeftQCxaBMeTCs 
3ajioroBoe npaBO Ha HHBesTapL apeHpxopa.BB 3tomb oTHomeHiZHaniB 
UpoeETB #3uaeTB marB sa3a,a;B (cm. 11 6.1). Tskhmb o6p., apenga, 
B03HHKiuaa H3B HMymecTBeHHaro saftMa, He ycniiia em;e o6oco- 
6hxlch otb nero bb ocoShS ^orosopB, h bb stomb caa6aa cTopona 
apes^H bb coBpeMeHHOMB rpa-K^aHCKOMB npasS (CM., o^Haso, o6n^e- 
repM. ya. ct. 581 h cji.).—U poesxB BH^taaexB bb ocoSut bh^b 
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HaeMTu CKOTa (ct. 1864 z cor.), ho ne apoBO^zrk pa3Jizziz Mexay 
apeHii; 0 H z zMymecTBeHHHM'B zazMOMB (mothbh kt> ct. 1815). 

§ 50. CcyAa. 

1. Ccydou Haaueaemcji a) odnocnioponmu doeoeopo, 6% 
cujiy %omopaeo ccydodamejib mmemrb 5) npaeo mpedoeamo omn> 
ccydonpumiMcmejisi eepnymb any, e% uasnaHeumiM cpox-o tun 
no eocmpeooeaHm , mo ofce caMoe deuofcuMoe uMyi^ecmeo n e% 
moj/vb otce comom cocmomiu^ e% naKOM% oho 6ujio e) dano 
e% nojibsoeanie ccydonpunmmmeAn, 663% ecsmaeo sa mo eoma - 
epaofcdoum (. op. cm. 2064). 

a. OsHOCTopoHKif ^oroBopT. ccy,a;H t&kb me, Kairb z safiasa 
(g 46 I 1), B03HHKaeT r E» bt. pyccEOMT> npaBil ct> zepeuazeio 
ccyap^axeaeMB #BzmzMaro zatynjecTsa' ccy^oupHHHMaTeario. Cji'fcflo- 
BaTeatHO, aerzo otmbztb z ott. OKOHiaTeatnaro ^oroBopa 

EpepapETei&HHH ^oroBopB ccy^H. Bb czJiy noca^nzro £ 0 - 
roBopa cy#onpHHHMaT 0 j[£> hmSgtb Mmk zpaso xpeOoBaTB zepe- 

Sana ce6^ ycjioBJieHHHSB ^BzmzMHXB Benjel bb 'nojiBBOBazie, 
t. e. 3aKJiH)zeHiz ftoroBopa ccyftH. O^HaKO, oszocTopoHHiz xapaz- 
xepnb ccy^u xazB me, Ea kb h 3a#Ma, h^ckojibeo comkhtojiosb 7 
Bcai^CTBie zezcHOCTz TeKCTa 3aK0za. „ELo r a; f jb HMezeMB ccyan, 
rosopHTB saKOHB, pa3yM^excz soroBop'B, ho cMi Koero o#;ho 
J ingo ycxyzaeTt npyrozzy npaBO zojn>30BaT£ca cbohmt* gBzmz- 
mhmb KMym,e ctbomb... m Cjiobo M ycTynaeT r &“, bm'Icto „o6aaaHO 
ycTynzTBH0Ea3HBaeTB, tto nepegaza ccymaeMOz Bem;H coBep- 
maeTCH bt. caMHt momostb 3aEJiK)zeHiz gorosopa z coBzagaexB cb 
ero B03HHEH0BeHieMB'O^HaEO, caroBa: ?? pa3yMieTcz aoroBopB, no 
czJti Koero", noEasHBaiOTB Tazme, zto goroBop’L yme boshhkb, 
z ycxyzKa ccymaenoi Bezjz npozcxogzTB bb czjiy 9xoro gorosopa. 
T. o6p„ ct. 2064 zecoMHfesHo cxpa^aeTB nezcHOCTBio. IIpoeKTB 
oCTaexca Ha zozb£ ogzocTGpoRHzro goroBopa (ct. 1869). HanpoxzBB, 
otngerep. ya. $opMyrapyeT'B goroBop^ ccygu, Eazn gsycTopoHnit, 
zpz3naBaH o6z3azHocT£ ccygogaTOJiz npe^ocxaBZTB 6e3BO3Me3jtH0 
ccy^onpzzHMaTejtK) noaLsoBasie saEofi-jiHfio bbibbk) (ct. 598). Bo 
bcheomb cjiyzai, cji^yexT, cKa3aTL, zto b% mmwa ccy#a zBjrzeTCH 

O^HOCTOpOHHHMT. ^OTOBOpOMT. H BT> oSz^eMB, EaET» ^OrOBOpB 663B03- 

He zrpaeTB 6oaBinot po^rz.—Ccy^y Heo6xo,n;zMO otih- 
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iaxfc ? BO-nepBJaEst, otb gaBma, Bb npoTHBonoJioKHOCTB 3 anMy, 
npe^MexB ccy^u coexaBJunoxB Tame bcihe h e3a m^hhmhh, n B03Bpa- 
maiOTCE x& me caMBis Bem;z ? a He xoro me poaa a icauecxBa. Bo-bto- 
P*>ixb, ccy#y Heofixo^HMO OTannaxL otb 3 a p e h i h, TaKB KaKB ccy- 
^o^axeaB He JtninaexcH Bem;H a h^tb yMeHBnreHin ero HMym;ecTBa f 
KaKB TO HM^eTB M&CTO BB ftapeHlH. BB-XpeTBHXB, ccyaa OXJIH- 
xaexcn oxb EMy^ecTBensaro natna, x. e. ona He Tpe- 
ovexB BOSHarpam^enin z MomexB 6 htb 6e3cpoxHoi!. BB-HexBepxHXB* 
ccy^a OTJizHaeTca oxb noKaamn, x. k. ccyaa HaupaBJieHa sa 
nojiL30BaHie BeinjBH), a He sa xpanenie en, z boihb He Momexx. 6 je>itb 
iiexpedoBasa ■ n;o cpoKa no ycMoxptHiio ccyTOaxeJia, KaKOBOe npaBO 
npeftoexaBaeno noMame^axeaK) (§ 54). Oai^yexB ern;e H36£raxB 
CM&inezia: Ha3BasiH ccy,a;H cb naSBanieMB ccy^oio ftpyrnxB CftiuroifcB, 
KaKB-xo: aaifaia ho^b aaaorB ^;bzh 2 hmhxb z He^BnmnMHXB Bem;ei 
(ccy&bi, Bhi^aBaeMETH 6 aHKaMZ h ccjahhmh EaccaMz). 

6. CcydodameM UMmerm> npaeo mpeSoearnb omiy coydo - 
npunuAiamejisi 1 ) eosepama nepedannux r b een^eU 2) 6% moM% 
Dice caMOJWh cocmoautu, e b na^OM^ onm 6 ujiu nepedauu. 

1. IIpaBO ccy^o^axejiH xpeSoBaxt B 03 Bpaxa nepe^aneuxB Be- 
m;ef He MomexB 6 htl ocyiHecxBaeHO 30 nacxynaeniH cpoKa, 
ecan ftorojiopB ccy#H 6 mb cpoxhhh. J^ocpoHHHMB xpeOoBanieMB 
ccy^onpHHHMaxeJiB 6 mjib 6 h anmenB noaL30BaHin. linage, KonexHO, 
6 yseTB, ecan ftOroaopB ccy^H— 6 e 3 cpoxHLifi. Oprano, npraHMas bo 
BH zMasie, nxo ccysa ecxt proBopB fieBMespEfft, HM^exB xa~ 
paKxepx. ppoBofi ycayrz, ‘ oSmerep. yji. npepcxaBaaeTB ccy^o^a- 
xeaso npaso na ftocpoxnoe BOSBpameme Bemn, ecaz Gcya,ou;aTea& ? 
no nenpe^BH^nnKiMB oOcxonxeaBcxeaMB, caMB nymsaexcH bb coy* 
menaot B 6 mz (n. 1 ex. 609 H cooxB^xcxBjH)ii^an ex. 1878 IIpoeKTa). 
Hainn rpampncKie 3 aEOH£i ne roBopnxB o xaEOMB npaBi ccygo*- 
ftaxean. 

2. CcymeHHHH seam noamnn 6 htb BG3Bpa;m;effKi x& me caMHH, 
BB TOMB me CaMOMB COCTOSnis, BB HaEOMB oni 6 hjch 

npnHHTM (ex. 2067). Oxcio^a ae cri^yexB, o^aaKo, hto 6 b ccy* 
ftOftaxejiB HMijiB npaBO Ha BosM^H^eHie yShteobb, ecjtz nopna ccy- 
meHHoS Ben^H Onrjia nocjtisexBieMB eorxacHaro gb ftorosopoMB 
ynoTpefixenin ea, eoxb GEopo xanoe ynOxpefijieHie He 6 hjeo HeSpemHOe 
z ne odHapymnBaxo nepa^^HiH bb coxpaHeniH Bem;H bb HixocxH. 
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ToJlbKO BB TOMB G&Y*LB,% GGJLS TH^eJIB Z HOp’Sa BeiD.H Hp0H30HTM 
no bhh 4 ocy^onpHHffMaTeJiB',—nooai^sif ofiasaHB 3amaTHTb ccy^o- 
ftaTeaio n/kny noBpe^esHaro HMyin,ecTBa (ct. 2068; 70/1354, 81/89). 
BnoaHi hohhtho, hto ccyftonpzraMaTeai. He HeceTB Tas^ce HHKa- 

KOS OTBiTCTBeHHOCTH 3a rH6eJTB ZJLZ HOp^y OCy«HHOt B6H{Z 
Bcai,a;cTBie c-aynas: (81/89). 

2. OyiqecmeeHnust npunadjiejjcmcmu ccydu , npoMm go - 
ejiameuisi , cQamaejismmrb: a) npedMem b doeoeopa %i 6) 6es- 
Mezduocmb. 

а. IIpe^MeTOMB ccy#H no pyccKOMy 3aK0H0$aTeJii>CTBy 

MoryxB 6htl Bein,H tojilko ^bzjehmhh (ct. 2064). T. o6p,, na¬ 
ira 3aE0HH He TOBOpHTB 0 CCyfti He^BH2KIIMHTO HHymeCTBa. Me3E,a;y 
t&mb bb aczsHz BCTpiraeTCH 6e3Me3,n;Hoe irpeaocTaBMHie zowtime- 
nin bb cBoeMB na&OBoe OTHOnienie tro^otneTB ho#b hohh- 

Tie ccyflEE HeftBKSKZMocTz. Botb no^eMy ofinjerep. y ji. (ct. 598), a 
BC&ll£B 3a HKMB Z IIpOeKTB (CT. 1869) npK3HaiOTB TaKsce ecy#y 
He^BHMMOCTH:. He BC&, BHpO^ieMB, H flBZaCHMHff BemH M. 6. np©£- 
mctomb ccy^H. TaKB, HeB03M0^sa cCy^a noTpe6raeMHXB semen. 
Hto KacaeTca npasB, to bb BH#y xoro, hto npaBa othochtch kb 
&BH5KH:M£IMB HMyiB,eCTBaMB (CT. 402), H&TB OCHOBaniH H6 CTHTaTB 
npana Hpe^MexoMB ccya;H. 

б. Be3Me3SHOCTL—6e3ycjioBHo cymecxBeHHaH npzHagJieHC- 
hoctb ccy^tj, onpe^aeHso OTraiaiomaH stotb ^oronopB oxb j^py- 
THXB CMeKHHSB CB HHMB ^OTOBOpOBB. Bb OTCTyHJI©Hie 0TB 3T0T0 
upaBzaa, cenaxB ^onycKaeTB, o^aaKO, ox^aiy Smgtobb BHyTpeHHH- 
ro cb BHHrpBrmaMH safina bb ocysy (t. e. OTj^azy bb 3aaorB) 3a 
H3B§CTHoe BQ3HarpaacseHie (72/124). 

8 . B% sanonm ne eoeopumcst o nucbMennou 0opMm doso- 
eopa ccydu. HodmoMy naccayionuasb npanmuna donycnaem r h 
3dKJM)%eHie doeoeopa ccydu u cJioeecm (7011354 u dp.). 

He Tpe6yexB xarae hhcbm©hhoh $opMi»r z HpoeKTB (ct. 1870). 
CjrfeftyeTB, ouzaKO, homhhxl, tto noroBopB ccy^H eoBepmaeTca cb 
nepesanet ccyj&aeMofi Bemz (cm. 1 a). 



rnoBO VIII. JloroBOM o6H3aienbCTBa t imnimittfaifl m nonb- 

30BtIHie HyWHMTj TDyflOMb (TpyflOBblG AOrOBOPbl). 

§ 51. Haeivrb ycjiynb m, icairb oco6bie bh^w ero, Haeivsb 
npucjiym h Tapn<i>Hbifi pa6o*rifi ^orosopTb. 

Cpe^H ^;oroBopHHx% oda3aTe.iBCTBB, sanpaB.neHH&ixB Ha sojib- 
30BaHie qyacHM't Tpy^OMB, nepaoe m£cto bb hch3Hh no csoeMy 3sa~ 
neniio 3aHHMaeTB HaeMB ycayrt, me padoxii soroBopB cb ero 
pa3annHHMH sstfaMH. JpyrsMH ranaMH TpytfOB&rxB ,a;oroBopoBB dy- 
ayTB: noftpnivB (§ 52) n nopyaeme (ftOB'fepeHsocTB, § 53). Bc£ 3 th 
THIIH Tpy^OBHXl. ftOrOBOpOBB, 3a HCEJnOqesieMB HOpysesia (fliOB'fc- 
pennocTH), sa3BiBaioTca jihshbimb h a ft m o m b. Hama 3aKOHt»i 
ne othocstb, oftHaieo, mwpajrb kb raraoMy saftMy. TaKHMB odpa- 
30 mb, HaHMenoBanie aasimfi naeMB, npanaToe bb t. X a. 1, spa-' 
jlo3khmo y Hact jihsib kb ’'saftMy ycjryrs. 

I. HaeM& yejvy2& naeMft). 

1 . Hae,wb ycjiys% ecmb a) deycmopouuiu doeoeopt , &b cujiy 
mmopaso 6 } namuiamesb e-'b npae% mpeSoeamb coeepmenm 
ycji064eHUU% r b ycays% a &) ncmmuiiucH-- ycMeaenuaeo sa mo 
603 ua 8 paotcdemM (: njianiu , oicaMeauist). 

a. ^BycTopoHsift xapaKTepB jiproBopa asraaro saftMa Bnom£ 
scesB. II eciiH KoscTpyEpis ,a,aHHaro ftorosopa Bosdym&aeTB 
Kasia rado coMHtaia, to jihisb bb odiEacTH HpHMftHesia npHSHana 
CBofiojH ^oroBopa. Jtfijio bb tomb, sto 0Ea3asie ycayrB 
T'fecso cBS3aso cb mthoctbk) HassBisaroca. Tsmejraa h npoftoamn- 
TejiBHas padoTa so^MacTepBeBB, ftOMasmeft spncjiyrH, saBOftCKHXB h 
cejiBCEHXB padoqaxB MomeTB ape^so OTpamaTBca sa s^opOBBi h 
Boodme jthshhxb djiaraxB sasiiBumxcH. Bcaft^cTBie 3Toro BJiacTB 
padoTO^aTeM eocb6hho paGnpooTpasaeTCs sa jihshoctl HaHSBnmxcs 
h npHdjramaeTcs, TaKHMB odpa30MB, kb BaacTH Myma h OTpa. Ecra me 
h ceMeftnaa bj^ctb hhh& orpasH^esa rocynapcTBOMB {sphhuhhb 
BM^maTOJiBCTBa rocy^apcTBa), to t&mb dojrfje ftojracHa duTB orpa- 
HHTesa BaacTB padoTO^axeas, KOTopaa se CMarsena ajodoBBio Myma 
a OTB[a. O^saKO, nprananB BM^fflaTeiiBCTBa rocy^apcTBa bb odzacTH. 
peryjrapoBaHia Hatna ycayrB (aHssaro HatMa) jraaeKO em;e He npo- 



Begirt bb conpeMennoMB rpasc^aHCKOMB npaBi. Tara, caado opra- 
HH30Bana nocpe^HH^ecKaa ft-feHTe-iBHOCTB rocy,a;apcTBa no npincKaHiio 
padoTBi a pacnpe^jteHiio Tpy^a (dHpacH Tpy^a). J^aafce, canaa pe- 
ryjrapoBKa rocy^apcTBOMB Tpy^a, ero yeJioBiH, rapaHTapyfomHXB 
jihhhbis gjtara HaHHBnmxcH, ftaaeKO ho iipoBeaeHBi bo bc&xb odjia- 

CTHXB npOMHHfJieHHOl ^HTeOTHOCTH, a BB OCOOGHHOCTH BB C 6 JIB- 
ckomb xo3aficTB^ h bb ^oMunmeMB ycayasenln- HaKOHent, ho- 
nocpe^cTBeHHO bb caMot o5otcth rpa^ancKaro npaBacpaBHHTejttno 
eii3,e Mano c^otho wa oxpaaH otthhxb (LiarB HaHaBniHXca, 3a- 
xn,HTBi ext. otbhocth. Bb stomb OTHoniesiH h odin,erep. YJlO»Hie 
ne mkioho cymecTBeHHHXB neaoeTaTKOBB. Oho, npaB^a, o6h3h- 
BaeTB HaaHMaTeM aeTHTB HaHHBinaroca (ct. 617) h Boodme B03Jia- 
raeTB otb£tctb6hhoctb Ha HaHHMaTejra bb h;£jihxb orpaacaeHia 
3 &OPOBBH, a£H3HH h HpaBCTBeHHOCTH HaHHBHiaroca (ct. 618). Ilpa- 
h6mb yKasaHHaa oTBiTCTBeHHOCTB HaHHMaTejia ne MoaceTB 6htb 
cjroxcena bhojth^ hot bb tocth no ftoroBopy (ct. 619). O^saito, 
0 TB§TCTBeHH 0 CTB 3a othbbih djiara HaHaBHraroca npe^nojiaraeTB He- 
6 pea£H 0 CTB nanMaTejia, t. e. nenpraaTie hmb Ha^aeasam.HXB w&pB 
ho npacnocodjieHiK), nanp., HOM^mema, no ycTpofcTBy opyAii, no 
pacnpe^iaeBiio BpeMeHH padoTH h oT^Lixa h t. 3 ,. Measly t&mb 
dtiao 6h n, , kirecoo6pa3HO HaaoacHTB otb^tctb6Hhoctb ne tootko sa 
He 6 peat;HOCTi> bb yEa3aHHHXB OTHOHieniaxB, ho h 3a npe3irfepHoe 
CBoeKopHCTie (sKCMoaTarpio). IIpoeKTB rp. yj. cai^yeTB n bb btomb 
cjtynafc bb odnjeMB 3a odin,erep. ya. (UpoeraB, ctt. 1943 h 1944). 
J^aHHaa bheug xaparaepHCTHKa miymecTBeHHaro Hanna, Kara otho- 
nieHia 3JiHTeat»Haro h BpeMemiaro (§ 49 I 1 a), npHAosKHitfa h kb 
sainy yeayrB (otto oMy nafiMy). 

6 . HauuMamejib UMmemrb npaeo mpeooecmb ne mojibno 
1) coeepwenisi ycsoeAennux% ycjiys'b, ho u 2) eosnaepaoiede-Hm 
sa npmuHenie yGummoe^ nenadAemaityUMb mnosHeni&ub 
ycsysb. 

1. Bb HameMB 3 aK 0 H 03 aTejiBCTBfc npaMO nocTaHOBOTHo, tto 
naKHMaxeaB (xobhhhb) bb npaBi TpedoBaxt otb namiBiiiarocn toot- 
ko TaKOH pa 6 oTH, KaKaa yciOBJiBHa no ^oroeopy, hot toh, 
3 OT KOTOpofi HaeMB y H H H 6 H B (CT. 2229). HesaBHCHMO OTB 9TOTO 
OHO Tpe^yOTB OTB HaHHBIBaTOCH n 6b\ T£ B%pHblMB, nOCJryHIHHMB H 
HOHTHTeJlEHBIMB * KB X03HHHV H CTO C 6 M hi> H CTapaTBCH 306 pB{MH 
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uooTjnKaMH h noBc^emeMt coxpanaT b ftOMaurakno THHimy h co- 
r&acie" (ct. 2230). H ftaxSe: „HaHHBmeMyca BOGnpemaeTca 6e3B 
Bt^oiia cBoero xo&HHHa opaTB hh orapaBaaTt qyacyH) padory“ 
(gt. 2*232). yKasaHHHa cxaTBH biiootS HO^aepKHBaiOTB eeMefayio 
opraHH3au,iio Haraa yc&yrB a nmByrn 3aBHCHM0CTt HanaBHiaroca 
otb HaHEMaxeM. 3Ta 3aBHCHMocTB ne HCEJiioqaeTB, o^HaEO, jpa 
HaHasuiaroca bo3mo5kkocth yroaosHOH oTB&TCTBeHCTH sa npoMOTan- 
H06 X03£fCK0e sodpo (ct. 2234). 

2. HaKHMaTeJiB hmSotb npaBO TpedoBaTB otb HaHaBmaroea, 
, ? KOTOpHK nedpeJEemeMB cbohmb npsqHHEcrB spe^B ran ymep6x» 
BB^peHHoivty 6My HMymecTBy 44 , htoSbi ohb naaTHaB 3a bto xo3asHy 
?> 6e30TroBopoqHo“ hjth BBtGjryjmjiB npaqHHeHHBie hmb ydBiTKH 
(ct. 2233, cm. Tame ct. 2239). Boo6m,e „HaHaBiniftea ftomeHB no 
nopyqeHHOMy eMy otb xo3aHHa xkjij CTapaTBca ceojibeo mojkho ot- 
Bpain;aTB bc£ Morymie cjiy^HTBca y6BiTKH u (ct. 2231, ep, 2234). 
TaKHMB o6pa30MB, .HaraBiniHca He OTBiqaeTB ihhib 3a Bpe^B, npa- 
HHHeHHKrfl He no ero BEE'S mh cxyaalHO. Cm. BHine 1 (KOHenB). 

b) Hanmmiucsi 6% npdem mpedoeamb 1) ycAoe/Leunaeo 
eo3Haepmtcdemtt u 2) emdmu ammecmama 6% npomeodcmert 
paSom'b. 

1. BosnarpaaEfteme, t. e. acaxOBanie, euth naaTa, #o.ideho 6htb 
BB iu;aHO corxacHo ycaoBiio (ct. 2229); npnqeMB cenaTB xamaeTB Ha- 
HBBHiarocH npaBa aa B03sarpaac^eHie bb tomb cjryqaS, ecaa ohb 
OK aaceTca HecnocofeBiMB eb paOorS, hjih ecra dyaeTB HcnorasTB 
ee Hedpe^no, bb yin;ep6B HaHHMaxejno, mh npeKpaTHTB paooxy, mh 
Boo6iHe cymecTBeBHO aapyniHTB ^oroBopB (71/946, 72/211, 74/103, 
434, 76/52). 9 to 3HaqHTB, hto BOBHarpaai^eaie npeano- 
JtaraeTB ne tojibeo Bfanomenie padoTti, ho h Ha r a,jre®ain,ee, 
AMcTBHTejiBHoe ea BHnoraeirie (ct. 2228). HoiummEie caSaaso 
cenaTOMB ffia Bpaqa cb to^obbimb oejimomb. Bo3aarpa>Kj];eHie 
Bpaqa He odycjroBJiHBaeTca ^SflcTBHTejiBHHMB jieqeHieMB Kjaioiixa, 
ecm tojibko npaqB He yKJioHMca otb npHHHTHXB Ha ceda o6a3aaHO- 
cxeS (72/235). Bb noHHTie B03Harpaac^eHia ne bxo^htb cogepaeaffie 
h aHHBmaroca (o^eas^a, KBaprapa, npma), ecan TaEoe co^epasanie He 1 
6mo ycaoBaeHo (ct. 2223). Haine saKOHO^aTeaBCTBO He ofiassr 
BaeTB TaK?se padoTo^aTera ae?0Tt HaHHBinaroes; HCKaroqeme 
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cfttaaso ftaa ceaBCKO-xosaicTBeHHHM pa6o<iHXB (ct. 84 Iloa. a 
natM^ na eeaBCK. padoTu). 

2. Ilpaso na axTecxaTB npH3HaHO tohbko bb rydepsittXB T lep- 
HirroBCicofi h nojrrascKof (ct. 2247). IIpaBO Ha aTTecTaTB cai^yeTB 
OTjtmaTB otb perHCTpan;iH. IIo^b perHCTpaaieft pasyM^eTca 
3anHCB ho^b Ha^3opoMB odiHecTBemiofi bjircth BHnoaHenis naHHB- 
ihhmhch qacTHO-npaBOBBixB aoroBopoBB, t. e. Bneceme bb unary 
Mstaii X03aeBB o CTeneea sipnocTH HaHHBmaroca cbohmb ftoaro- 
bhmb oda3aTeaBCTBaMB. IIohhtho, hto Tauaa peracTpania se^eTca 
dojitme bb HHTepecaxB xo3aeBB, h&mb HanaBniEfxca, a nooxoMy ho 
M 02K6TB dBITB OTHeCOHa KB HpaBSMB HaHHBBTarOCH, KaKB 9TO HM^OTB 
m&cto bb OTHOHieHia npaBa Ha aTTecxaTB. 

2. OytyeomeemiuH npunadjie^mocnm uau-Ma ycjiye'b (mm~ 
H(t20 namm), noMmo eoeacimeum, cocmaejmiomb: a) 7iped,mm%, 
6) riJiama u e) epon^b, 

a. IIpesMeTOHB Ha&Ma ycayrB moxcgtb 6u tb Bcauia Tpy^B He 
ToatKO $H 3 aaecKit, ho h VMPTBeHHHi (67/48, 78/188), IIpenMe- 
tomb HafiMa ycjiyrB He mgxsotb 6 htb, o^nauo., 3aKa3B, *) Hanp., 
3aua3B raaTBa, canorB h t. 3 .; asane, o^Hauo, cenaTB (71/221). He 
MoryTB 6 htb Taua:e npeaweTOMB natMa ycayrB ^McTBia hob^- 
peHHaro (67/298), t. k. 3^4cb hm46tch ocodtii ^orosopB soBt- 
peeHOCTH. Ho ofimeMy npaBMy afcfrcTBie HamBniaroca ^ojimo 6 htb 
JIHHHHMB ^iScTBieMB, HO 3THMB H6 HCKfflmeTCH B03M05KH0CTB 

ynOTpe^aaTB padOTH cboh MaTepiaaB, cboh cpegcTsa, cbohxb 
pafkHHXB (75/537). 

5. ILxaTa bb 3auoH4 HaBHBaeTca pa^HOio mraToro (ct. 2218). 
npaaeMB ooto neoBHaaeHie raaTti bb ,a,oroBop& He Bae^eTB eme 
noTepa HpaBa aa B03Harpa^aeHie. HiaTa aa padoTy mo3K6tb 6bitb 
onpe^taeHa BCauaro po^a ^ouaaaTeaBCTBaMa (77/144). CaMaa naa- 
Ta M03E6TB 6bITB IipOHSBOftHMa He TOaBKO BB OUpeft&aeHHOMB pa3- 
Mtp^, HO H BB HpOB,eHTOBB CB HpH&BiaH (CT. 2219). He Tpe- 

dyexca Taose ? hto6h naaTa dsura BBipa^ena ftentraMH, Bocnpe- 
i^aeTCH aHBiB BEHOKypeenBiMB 3aBO^;qHKaMB naaTHTB padOTHauaMB 


:i: j .3aKa3B OAHopofteaB noftpaaoMB; 06a HanpaBHeHH sa pesyaib- 
xaxB a He Ha eaM&ES (ycayrH). 
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bm&oto ^enerx BRKypHBaeMtiMx na hxx saBo^axx ■ xjrfeOHBiMX bh~ 
homx h BR^rasaeMiiiMH; H3X nero BO^KaMH (ct. 2222), a $a6pHq- 
HBIMX paSo^HMB MaTHTX B0IEraMH H HpOJjyKTOMX npOH3BO^CTBa (CT. 
99 ycT. o npoM.). 

b. CpoKX Hafijia ycayrx (raqnaro HafiMa) onpeftiaaeTca 
AorOBapHBajonptMHca raijaMH, ho 1) He mohotx npocTHpaTxca floaie 
5 jiIjtx (ctt. 2214 h 2215). 0to o6acnaeToa t&mx, qTo Haeux 
ycayrx (raqHEtl naeMx)/ 6aaronapa caoeMy ^jeht e jebHOM y xapaKTe- 
py, orpaHHqHBaeTB jraanocTB HaHasHiaroca h soxacem, nosxoMy, 
6 kctb HenpeM^HHo cpoqHtiMx. JorDsopx, BaKJOoqeBHwfi Ha cpoKx 
6ojiie 5 jt&tx, Sy^exx ftMcTBHTeaeHX ne ftox&e 5 jitox (69/888, 
1167). 2) Bx qacTHOcra, nowpacama nacHopTHot cHCTeMU pyccEit 

3aKono?i;aTejrB nj)H3naeTx nejxMcTBHTejiBHHMX ^oroBopx, 3aEjnoqeH- 
hbih na cposx noa&e cpoKa, no KOTOparo BHnaHX nacnopTX Ha- 
HHBmaroea (ct. 2216, 83/66, 72/275). CpoEX jyra HHOCTpaHn,eBx 
onpe^MbTca no nacnopTaMX, BBinaBaeMirax hmx naqaaBHHEom 
ry^epHia (77/674). 3) Ecra cpoEX He yeTanoBJieHX, to padoTa nojHKHa 
6 htx OKOHqeHa bx bosmojkhhh nan TaKHXx. paiSoTX cpoKx. 
Hanie 3aKononaTe jibctb o He ycTanaBJiHBaeTX ^annaro npaBnaa, ho 
oho cjr&nyeTX H3x eaMaro cymecTBa noroBopa naftMa ycayrx (raq- 
naro naHMa). Bx qacraocTH, o 6e3cpoqHOMx noroeopli mqHaro HaS- 
Ma peMecjteHHHEa rOBopnTX h caMX 3aKonx (ct. 2217). 

3. ffosoeop^b Jimuaeo uauMa, 3a ucKJi'MHemeM'b cJiyHae$% 
npedycMompn>HHUx% ex sanctum u ceuamcnou npanmunm , do/i- 
ofcewb dumb coeepwaeM x ex nucbMenuou <popMm. 

Tanx, 1) corJiaoHO 3 a e o h y, no HCEJimemie MoaceTX 6 htx 
coBepmaeMX caoBecHO naeMX cjryrx h pa6oqHXX jraoneft (ct. 2226, 
naesix no BnnaMX Ha acHTeakcTBo) h npieMX nexoBUMH MacTepaMH 
padOHHXX, OTHOCHHl.HXCfl £0 HXX MaCT6pCTBa. 2) Bx HiuOMX pan£ ce- 

HaTCKHxx pa3xacHeHif ^osBOJiiieTCa 3aoK>*iaT& cjob6cho $oro- 
Bopn HafMa: o6x o6pa6oTE& 36 mjih Hcnoay (71/206), o6x o6pa6oTKi 
xoscx (74/272), o nalM^ mj 3 HEaHTo bx (68/725), o Hatjfi 
mhtxh 6%j .ixa (70/695), apxHTeKTopa ,wi nafiaioneHia sa pa(>0TaHH 
(70/1113), 3 eMaeM^pa o B03Harpas^eHXH 3a MeacesaHie %mji 
(70/1936), o nepeB 03 Et TJKKecTei, ecxs TaEaa nepeBOBKa He eo- 
CTaaaiaeTX nospn^a (74/547), o HaiMfe ho^ghhhxx patioEHXX ho- 
HopyqesiH) xoaaHHa jimpu’h, npoH3Bo^Hsi0HMX onpe^ixeHHHs pafio- 

18 
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th bb ero (77/73). ^Ito sacaeTCH nafna tmht6m, to neodxo- 

nHCBMesHRs $opMa (77/13, Hnaqe npea^e — 70/586). He- 
comh^hho, bto TpeSoBame nncBMeiTHOH $opMBi T^orosopa HafMa 
ycjtyr b (aHTHaro nairaa) CTfecraeTB rpa^ancKifi odopoTB de3B 
Epafinet bb tomb Hyamia*. IIoaTOMy cji^osaao 6u ^onycTHTB co- 
BepmeHie ^orosopa Hataa ycayrB (Manaro nafiMa) caoBecHO. T£mb 
6ojr&e, rto bb ct. 2224-off ne rosopHTca o h6o6xo£hmocth Boo6me 
nHCBMeSHOH $OpMBI, a MHIR 0 3aCBH$i>TeJI£CTBOBaHiH: „ J o;oroBop f B 
0 JIHTHOMB BatMi M02S6T £ 6 bITB npeftBHBJieHB KB 3aCBHft£- 
TejiBCTBOBaHiio y HOTapiyca". BnpoqeMB, cT&cHesie rpaK^ancEaro 
o6opoTa Tpe6oBaHieMB nHCBMennoM $opMH He thkb omyTHTejrBHo, 
T. K. HHCBMeHHaa $OpMa HM&OTB JfHIDB BHaROHie $OK,a3aT0JIBCTBa. 
IIo9TOMy B03M03KH0 npeftCTaBjniTB bb ynocTOBipeHie aoroBopa Ka- 
kls-jihSo hh Bra HHctMeHHBia ^oKasaTejiECTBa, eanp., pa3c*ieTHBia 
KHHSCKH, KBHTanHilK, HHCBMa h t. ,o;. (68/832 h jqx, 80 155). 

4. ffoeoeop'b nopMCUibno npenpa^aemcn ucme%emeM% cpona 
{cm. 9338). 

OftHaKO, tbkb KaKB goroBopB naflMa ©ctb OTHomesie jiHEnoe, 
to ohb MoaseTB npeEpaTBTBca h io -cpoKa, 1) cnepTBio xo3asHa 
(ct. 2238). 2) Jocporaoe npeK,pam;eHie o6a3aTejiBCTBa bosmohcho TaKsee 
h npn HecoojrioseHiH ycjroBii ftoroBopa (bb BacraocTH cm. ct. 2233). 
HanrB 3aKOHB 6opeTea cb cemobojibheimb yxopiB $a- 
6p heho- 3a bo^gkhxb is cej[BCK0-x03aHCTBenHHXB padoraxB (cm., nanp., 
HaGMB BO jEl.OrOBOpHMMB JUTCTRMB, CTT. 69 IS CJI. IIOJI. 0 C0ZBCE. 
HaffM^). Boo6me BonpocB o npeKpaiqemH ;a;oroBopa Majio pa3pa6oTanB; 
BB BaCTHOCTH, BB HaiHOMB 3aEOHOii;aT0JIBCTBi> H^TB nOCTaHOBJieHit 0 
cpoEax-B npe^BapeHia npeEpamema ^oroBopa; ototb He^ocTa- 
toeb BocnomaeTB npoeKTB (ct. 1951). 3) CjiisyeTB^aKOHeniB, 3a- 
m'&thtb, hto ^oroBopB jiHBHaro naffMa mojk0tb 6htb bo bcheo© 
sp 6 mb npeKpamenB HecoBepmeiHOiiTEHiH, HairaBHiH- 
MEfca 5e3B noaBoaeniH poOTTeaefi mh oneKyHOBB (ct. 2202, 74/891). 
PaBHHMB 06pa30MB, H M y 3K E H MOryTB np0KpaTHTE JtOrOBOpH JIHq- 
Haro HafMa 3EeHB 5 HaHBBUiHxca bb ycjty^eme 6e3B hxb corJiacia 
(§ 5 I a. 4). 

if. HaeM'b domamweu npuejiyzu. 

1, Banrb ocoSuu eud% jiuhhcwo -ucvuMa, naeM'b doMcittmeu 
npucjiyzu xapanmepusyemcsi deyMSi nepmciMu: a) npa&OM’b. na- 
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nuMameJiR mpeooeamb om'b npucjiyen eunojiuemst- mmxb paoomb, 
Komopwst oydymb ymsami , u 6) eunoamuisi iixb 6b do,\imu- 
ueMb xo3Micme% uanuMamejist, 

а. T. o6p„ o5a3anHocTH HaHUBHiaroc# (npncjiyrH) ho 

Buomfe onpe^jreHnaro xapaKTepa. 8 th o6H3anHOCTH orpanHHHBaiOTOs 
immh noHHTieMTj tok ^sTejiBHocra, pans KOTopoft na- 

HHTa npHCJiyra, nanp., ofmaHHocTHMH natfeH, Kyxepa, nosapa, &y- 
xapKH h t. s. Tatcaa neonpe^jieHHOCTB o&mmioeTeH h cxaBHTB 
JTHHHOCTB npHCSyrH BB ^OJfBUiyiO 3aBHCHMOCTB OTB X03HHHa, 

б. Bth sasHCHMOCTB tMb 6ojr£e BejiHsa, hto bhiiojlh©- 
Hie npacjiyroi cbohxb odH3aHHocTeft hpohcxoji;htb bb ^OMamset 
o6cTanoBKi naHRMaTexa. OTcio^a, bocb ^oroBopB naiMa ^oMaimief 
iipacjiyrH coxpanaeTB bb HacToamee Bpem xapaKTepB Han^oa^© 
naTpiapxajiBHBifl h Hya^aeTca bb pa3yMHoi HopMHpoBKfe, cootb3jt- 
cTByiomei h© tojibko TpeSoBaHiHMB rpa^ancKaro oSopoTa, ho h 
ftOCTOHHCTBy H©JIOB'&XeCKOH JIHHHOCTH. Meffi&y T&MB BB C0Bp6M8H- 
homb npasi, HecMOTpa sa bcio BaacHOCTB yiea3aHHaro ^oroBopa, nan- 
MOH'fee yperyaspoBanB heomb npHCJiyrn. Bb naineMB me 3aKOHoa;a- 
tojibctb^ naeMB KOMaumeH npHcayrH ot^jibho h© peryrapyeTCii 
(cp. ct. 2201 n. 1). 

2. Qmomrb npo6m^b naxmzo 3a%omdamejibcmea u nu- 
maemcn eocnojmumb Upoenmb (emm. 1968 — 1970). 

CyinecTBeHHHH xepTH IIpoeKxa TaKOBBt: 1) xo3hhhb RM&eTB 
npaBo Tpe6oBaTB, qTofe npacjiyra iiOBHHOBajiacB xo3HHHy, othoch* 
jiacB kb neuj h ero T^oManiHHMB noHTHTexBHo, co6jiio;a;ajia b£>kjih- 
boctb h ycjiyatJiHBOCTB bb OTHomeniH ero noc'&THTejiet, 3a6pTraac& 
o noJiB3i h BHro^axB xo3HHHa, npeaoTBpaiQajia otb Hero no bos- 

M03KH0CTH BCHKi© y6£ITKH H OXpaHHJia KaKB ©rO OaMOrO, TaEB H HJT©- 
hobb ero ceMBH otb yrpoHcaiomel hmb onacHOCTH (ctt. 1960—1962), 
2) BMfecTO Bcero axoro npacjiyra bb iipaB& TpedoBaTB otb xg- 
3HHHa, homhmo acaaioBaHBfl, 6 e 3 n ji a t h a r o HOMimenia h 
npoROBOjrtCTBiff, xopomaro cb set odpamema, He- 
0CK0p6jI©HiH ©H ^itCTBieMB H 6paHHLIMH CJIOBaMH (ctt, 1963 
H 1964). lips 8T0MB nOM^HI,©Hie . H flpO^OBOJIBCTBie AOMHLI COOTBtT- 
CTBOBaTB ycjiOBiHMB, o6e3n©HHBaion^HMB 3j;opoBBe npncjiyrH ? a 
bb cxyxa^ ©H 6 ox^3hh Ha xosanna B03JiaraeTCH o&mHHOCTB 
0Ka3tiBaTB npHcnyrfc yxojp. h BpanetayK) homohi;& ? h© shore:- 
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THBaa acajroBaHM bb Teqenie oftnoir Heflins h ae jbo itaaa 
ee bb Te^eHie flByxB HGflijiE, ecra go bpgmghh nocTynneHiH npn- 
cnyrH Ha m£cto npomjio fkxdja Mican,a (ct. 1965). 3) npoGKT'B 
BeeBMa HOftpo6HO HGpG'IHCJIHGTB H p H T H H H yjBOJIBHGHiH HpH- 
cnyra h gh OTEa3a otb Micxa. UpaneMB npoeim Hpe3BHTaiH0 
iHupoKo onpeftfcjrHGTB Kpyra hphthhb flan HGMepGHHaro 
yBOJiBHeHia npacayrH (ct. 1968) h TaEHMB of5pa3om> CTaBHTB npn- 
cayry b % 6ojn»inyjp 3aBHCHM0CTt otb xo3BHna. Hanp., xo3hhhb bt> 
npaai hgmg^ghho ysoxaTt npucayry bt, cjiyqai caMOBoatHOH ot- 
ayHKH es, npofloanaBiiieicH goaie 24 aacoBB. JIro6on£iTHO ? oflHaKO, 
to, hto H npncayra bb npasi hImo^ighho otohth otb M±CTa 
BCJiiflCTBie oTaromeHia ee qpG3MipH0K) pa^OTOio (n. 3 ct. 1969). 
TaEHMa npaBOMT> HeMepeHHaro yxofla, hg TpedyroiparocH no 
cymecTBy fl&na, cTaBatca yase bb Taasenoe noaosseHie xo3aeBa. Eo- 
poae, UpoGKTB hg pa3piniMB aa^aqn npaBHJiEHol HopMupoBKH flo- 
roBOpa naiiMa npacayrs. JaHHHH HHCTHTyTB eme 3KflGTB CBoero 
TBopaa. 

HI. Tapii(fjm*iu tnoji.i.enrmimiwa) pa&OHiu dozoeopv. 

1. Bb cujiy mapu0umo (nojyienmueuaso) pa6o%mo dosoeo- 
pa cows'o ujiu spynna padonux b, cb odnou cmopouu , u pa6o- 
modamejib , comsb ujiu epynna pa&omodamejieu , cb dpysou 
cmopouu , npae% mpedoeamb dpyeb omb dpyea , %mo5u undu- 
eudyajibuue dosoeopu o JiunuoMb uaikm sanjimcuiucb y%acm~ 
nunaMU mapucpuaso doeoeopa ue nuwce ycjioeiu , onpedro- 
jieunuxb mapu(fmuM'b doeoeopoMb. 

TV o6p., TapH$aHft paCxrafi florOBopB, Kant oco6u& bhab jiht- 
naro natMa, xapaKTepanyeTca catayroipHMH aepTaMn: 1) Cy6n- 
esTaMi TaKoro floroBopa hbjihiotch kojuigkthbh (pa6oTOAaTeJiB 
mojegtb 6htb h oahhb). 2) npe^MGTOMT) floroBopa cay^HT^ 
saKJEiOTeHie mflHBHflyaaiBHaro floroBopa jm^naro HafMa hg Hmse 
ycjioBiS, BHpa6oTaHHHx r E» bb Tapa^HOMB flOroBopi. 9 totb mh- 
HHMyMB o 6m&x% H- OflHHaEOBHXB yczoBifi fljrn bc^xb ynacTHH- 
kobb npnflaeTB gaHHOMy ^oroBopy xapasTepn Tapn|)Haro ^o- 
roBopa. 3) Taps^HM# ^orosopB cxasHTB, t. o6p:, rpansuH cbo6oh6 
^orbsopa OTft&JiEHLix , B zhub h Hpe^cTaBJineTT, cofioso, H03T0My ? 
pissoe orpaHHHGHie npHHqnna cboSo^bi bojih ran,a. IIo9TOMy on 
HpaBHO-HO^HTHHeCEOfi If ftOTMaTHHeCEOt TOT GET, 3jybsi& ^aHHfclfi $0- 
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rosopi- BOsOyjE^aeTB jjjkxsm coMHfimH h He HM&6TT, eme 

cao^HBinetca ropHftnqecKOf CTpyKTypH *), 

2 . Haiue sanouodamejibcmw ne 3Haem% mapu$Haeo pa - 
5o%aeo dozoeopa. 

8tO HOHHTHO, T. E. H BB HOpOftOBOMB COBpeMOHHOMB rpa- 

ac^aHCKOMB saKOHo^aTejiBCTBi yKasamiHi ^oroBop^ jiajieKO em;e se 
aBMOTca o6m;enpH3HaHHHMi». T£mb He Mente, ochoby is bobhhe- 
HOBenia TaKHXB ^orosopoB^ mojkho nonHTaTtca Hatra sb t. X 
a. 1. Ct. 1528 Tpe5yeTB ; hto6h b^jib ^orOBopa se 6ma npoTHBsa 
3aEonaMB ? SaaroBHHiio h o6m;ecTBeHHOMy nopa^Ky. Tapn^HHt, mh 
KO aaeETHBHHH paOoqiijioroBop'B, CBoefi i$jieh> peryrapoBaTB 

ycaoBia Tpy^a, ejqsa jih MoaceTB 6 htb npH3HaHB npoTHBop£qaiH;HMai 
ct. 1528. H bto t£mb dorfe, qTO npHHy^HTeaBHOCTB ycaoBifi Hatara 
npe^noaaraeTB ^oSpyro bojiio na to yqacTHHKa Tapn^Haro ^oroBopa. 
CaMaa me bo3mo3khoctb saKJiioqeHis Tapn^naro pproBopa mojeotb 
6htb oOocHOBana cTaTBeio 2293, bb cray EOTopofi qacTHHa HHija 
MoryTB BBijjaBaTE ^osipeH hocth. T. o6p., bcjih rpynna pa6oqaxfc 
hjih pa5oTOji;aTeaeS BH^acTB sob^pobhocth KaKOMy-raOo Jinny, $h- 
3OT6CEOMy HJIH IQpHftHqeCKOMy (82/151), Hanp., COK)3y ? TO 3THMB 
HyTeMB MoaeeTB Ohtb saKjrEoqesB Tapn^HBif, Has KoaaeKTHBHEift 
paOoqii ^orosopB. Ca^OBaTeatHo, egsa jih mgjkho OTpan;aTB bo3- 
mojkhoctb B03HHKH0BeHia y nacT. Tapn^Haro ^orosopa, XOT& BT* 
rpam^aHCKHXB 3aKonax% ji;aHHBit ^oroeopB h ne npe^ycMaTpHBaeTca. 
yEa3aHHHH EoroBopt- M03Eera BBipadoTaTBca b % caMofi jkhshh, KaK'B 
3 to hmIjjio m1>cto bb OTHomenm ^oroBopa cTpaxoBaHia.—0 npyrHXB 
BH^axB naSna yciyrk (jrHqsaro nafMa) cm. ct. 2201 h npHM^qame 
icb Hefl. . 


§ 52. nonpjWk. 

1 . JJodpndo ecnib deycmopouuiu, a) oeoduil uameMi> 
npaerb dozoeop%, euJiy nomopazo 5) nodpnduemu UMmrhb 


*) Taab, Tapa$Hblft (K0JIJI6KTHBHH&) flOrOBOpB, KaKH HHCTHTyTB 
rpaac^aacKaro npasa, 1909 r. BoSthhckIH, OcHOBHHe Bonpocn jopHftn- 
qecKaro yqesia o xapH^aoMt paOoqeMB florosop'B (BoEpocn oSmecTBOB'B- 
fttaisr, t. II 1910 r.). Bro me, KoanieKTHBHBff corEaiHeaiff o6-b ycaosiarB 
WSa (Tapa$HHS paOoqiH soroBopB), KaKB npoOireMa saKOHOAaTeaBCTBa. 
(IIpaBo, 1911 r., J&M 21—24). 
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npaeo mpe5oeamb om% nodpstdmma pesyjibmama dmucmeiu (eu- 
no.meHuaeo npednpisimisi ), a nodpsidmm'b — e) ycjioejiennaso sa 
mo eosumpaomdenisi omrb nodpsiduewaeo. 

a. Bx cynjHocTH iioftpaxB ne ecu. ocodui ftoroBops, a 

* 

Mini Baji;fc Mnaaro Hafna. Ero b;6jib—H e npeftocTaBJfeaie spyroi 
CTopoH^ caMaxB ^ifcTBif, a hxb pe3yjrtTaTa. O^saKO, naiiiB 
3 a k o h b BBi^ r £jiaeTB bb o c o d h i ^oroBopB, otih?- 

hbih otb noroBopa apaHaro HatMa. 9 to odBacHaeTca t&mb, hto cb 
EM eseMB no#pjp,a coe^HHseTca bb HanieMB npaBi socTH^eme oco- 
daro pe3yjri»TaTa cthih — BunojraeHia EaKoro - jih6o n p e a- 
npiaTia Has^HBemeMB no^pa^HKa (ct. 1737). Ha stoh 3&e tohk£ 
3p^His ctohtb a ceHaTB. Ohb pa3jM^6TB no^B npeftnpiaTieMB 
TaKot oco6hh pe3yj[bTaTB padoTH, ^ocTaaeeaie EOToparo Tpe- 
dyeiB odmapHOCTH, cjio^hocth: h ec^hhocth padoTH 
(75/537 a ftp.). yKa3aHHHe npaBnaKH npeftnpiima HecoMHtaHo 
ycjroBHH. IIoBTOMy, Hanp., ftoroBopB a inxy Kaxy p khxb a ftepeBHH- 
HHXB padOTaXB BB ftOM& (77/73 H ftp.) MO3K0TB dilTB H ftOrOBO- 
poMB noftpafta, a HafiMOMB ycjryrB* (jihhhhmb HatMOMB), CMOxpa no 
TOMy, sacKOJiBKo 9TH padoxu odmapHEj, cjiokhh a r$HHH. Tasaa 
ycjiOBHocTB xapaKxepaaro npH3HaKa noftpafta cocTaBjrseTB cjradyio 
CTopoay HopjvtapoBEH noftpafta a BMfecTi cb tImb h© ftaeTB ftocTa- 
ToaHLixB ocaoBaaia kb BHft&neHiio ero bb ocodHft ftoroBopB. jHo- 
9T0My He nocxaraa CBoea i^uia MHoroaacjieHHHa nonHTKa pyccaaxB 
yaenuxB (MelepB, HaxManB, KaBenanB, TadamaaKOBB, JIjMaiiieB- 
csia, Bmhpjeobb a ftp.) BHft&raTB noftpaftB h3b Jiaanaro HatMa. IIo3T0My 
HpaBauBH^e (Tara nocTynajio paMCKoe npaBO), OTEoeaxB noftpa^ ra 
BH^aMB ftoroBopa JtMaaro HalMa, npeftMeTOMB EOToparo dyftexB 
He 0Ka3aHie ftiicTBifi (ycjiyrB), a p©3yjiBTaTB bthxb ft&i- 

CTBia ? H IipHTOMB H03aJBHC0MO OTB OdlHHpHOCXa,. CJTOKHOCTH H II,£h- 
HOCTa padoTH. TaK. odp., noftB noftpaftB bb 3tomb cmmcjt£ no- 
ftoifteTB a 3 aaa3B ; aae tojibko npeftHpiaxie. Bb aamaxB sk© 
3aK0HaxB uoftpnftB BH^^aeHB bb ocodaf #oroBopB, a 3aKa3B. oth© 
ceHB eb naanoMy aatMy (ct. 2217, 2201, 71/221).—Bb caay Toro, 
hto ^oroBopB aospa^a bb cymnocTa gctb bbji;b ^orosopa Mqaaro 
aaaMa, ohb moskotb 5bitb JterKO OTJiaHaeMB 1 ) otb nocTaBKa 
h 2) otb KynM-npogaECH. 1) nocTaBKa ecTB ocodtii bhj;b Kynna- 
npo^aaca (§ 45 I). Ecjh se© bb aanraxB 3aEoaaxB no^p^B a ho- 
cTaBKa H3JiaraiOTca bm^ct^ (ct. 1737 a cje), to 9to odBHCHaeTCH 


! 

i 
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hxb npoHCXo^eHieM'B. 06a ohh bobhhkjth bm£ct£ m> sinaxT. Ka3HH 
Cl. HaCXHHMH JtHH;aMH (cm., BX. laCTHOCTH, Ilojr. 0 Ka3, noftp. HHOCT.). 
2) Hcho xamce, hxo nospHsx., KaKi, bhst. soroBopa raraaro HaiMa, 
p-fe3EO OTMBaeTCa H 0TX> KynJIH-npO^aSiEH. IIOBOj^B KB CM^Hie- 
His) yKa3aHHtixi. soroBopoBi. saexx. bb ocoSshhocth to o6cxoaxexB- 

CTBO, BXO nO^pa^qHKB M0XK6TB COBj^aTB Upe^OpiaxiO H3B cBoero Ma- 
Tepiajra h xaKHMB o6pa30Mi> npnsaxB soroBopy nospssa best. 
KyMH-npo^aacH dysymet Benia. HecMoxpa Ha 3xo BHimsee cxg$- 
ctbo, npasa (h cootb^tctb6hho o6a3aHHocTa) cxoponx. dysyxx. pe~ 
ryrapoBaxBCH npaBMaMH Hospnsa (cm. 6 h b), a He KynM-nposaseH. 

6 . Uodpsidmmm tumem% npmo ue mojibno mpedoecmb 
eunojmenm nodpsida , no 1) eeo yjiyHmenisi u 2) omcmynjimm 
om'h Uoeoeopa . 

1. IIpaBO nospasHBniaro xpedoBaxn oxx. no^pa^HKa 
yjryBmeHia ecxBnpaBo sa HcnpaBoreHie HesocxaxKOBi., ecm 
Hssiurie h© cooxBfcTcxByexx. xpe6oBasiaMX. ofiopoTa, pasBi 6u xasoe 
HCHpaBjrenie noxpe6oBa:ao HecopasMftpHBFXi. pacxo^OBB (odmerep. jjl., 
n. 2 ct. 683). Ecra nospflSHHKi. He HcnpaBExx. HesocxaxKOBE, xo 
HO^pa^HBHliH MOaceTB CaMB HCnpaBHTB EXT. H HOXpeSoBaXB B03M&- 
meHia neo6xoji,HMHXB Ha 3xo MEepaceEb (a. 3 cx. 633 h cx. 634 
odmerep. yji.) 00 yMeHtmHTB B03Harpaac^eBie, mh oxm'&hete so- 
roBop% (ct. 634). IIpaBO Tpe6oBaxi> yxynmeHia h© npaMtaaeTca k% 
Kynjrfc-nposaadk: bx> bxomb xaose otmeI© nospssa oxx, Kynra-nposaasH. 
Bx> HaiaHXB 3aK0Haxx. He roBopHxca HpaMO 0 npaBi nospasHBiiiHXT. 
xpedoBaxL otx. nospasraKa yxyinieHia OKOHaeHHaro GBHesocxaxKa- 
mh npesnpiHxis, ho 1) 9 x 0 npaBO BHxeKaeTB h3t> cymecxBa soroBopa 
(cp. xaKSE© cx. 196, 209 nox. 0 Ka3. nos. h bocx. h 677469). Jaaie, 
2) xojiKya ct. , 1744, ceHaTB npesocxaBsaexx, no^pH^HBHieMy npaBo 
xpedoBaTL ysoBjrexBopeHia ho sorosopy (98/34), cs'fesoBaxe.ifcHO—xpe- 
6oBaxB h HCHpaBxeHia He^ocxaxKOBB. HaKOHeip, 8) cenaTB npE3Haexx> 
aa no^pH^HBniHMx. npaBo Ha yM6HBHieHie B03HarpmseHia: nos- 
pas^HKy (67/469), nfeMx* uospHSHBiuifi MoscexB Ho6ysExt nospas- 
HHKa ycTpaHHXB nesocxaxKH (yjryHHfHXB Benp.). 

2. npaBo nospHSHBniaro oTCTynHXBoa otb so- 
rOBopa bo BCHKoe BpeMH Be&eTB kb npeKpan^enlio so^o- 
Bopa osHocxopoHHeio Bojreio. 9xo npaBo cboSctboeho Hospa- 
Sy> x. k. bx» spyraxB s°roBopaxx. offHOCTopoHHifi oxKaBB ecxB Ha- 
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pynxenie ;a;oroBopa, a He ero npeKpamenie. HoaxoMy noapff- 
SHBmiH a He hgcotb oxB'kxcxBeHHoexa 3a HapymeHie xoroBopa. 
no ( np 1 a ( niMHK r B ace, npn xaKOMB npeKpan3;eHiH ;n;oroBopa 7 mfeexB 
npaBo Ha ycxoBxeHHoe B03Harpaae,a,eHie 3a BnnexoMB xoro, nxo 
ohb c6eperaexB BCjr^CTBie otm^hh jtoroBopa mi hto ohb npi- 
oSpixaexB, Haf^a ce6£ xpyroe sanaxie, hxh yMHnureHHO ne npio6pi- 
xaexB 9 thmb nyxeMB (o6ffi,erep. yx. cx. 649). Bxhmb npaBOMB ox- 
Ka3a, xapaKxepHHMB ^xa ^raiB;arocH oxHomema xnraaro HaiiMa, 
noapajiiB xaoce oxxHxaexca oxb KynaH-npo^aacs. Bb HainHXB 3aKo- 
hhxb He roEopHxca o npaBfc HO^pa^HBiHaro oxcxyHHXLca oxb ji;oro- 
Bopa 6e3B ero HapymeHia. Tasoe npaeo npa hbb^cxhhxb ycxo- 
BiaxB npH3HaeTB IIpoeKTB (cx. 1980). 

b. IIodpjid%zm / b UMKbemro npaeo 1) na eomaepamdeuie 
dame e b cjiy%an> ne enojimh ujm neuadjiemav^uM^ o5pasoM/b 
ucnojmennaso nodpnda u 2 ) na aeanc'b e'b dmjiax'b cb nasnow). 

1. Bo3Harpaac^;eHie 3a HencnoxHeHHHt no^pa^B hm^oxb m£cxo, 
GGXH H6B03M02EH0CTE HGHOXH6Hia 3aBHCHTB H^XHKOMB HXH OXXaCTH 
oxb HOHpaji:HBHiaro. Hanp., noxpa^HBniil ne npetfocxaBxaexB 3eMXH, 
Ha KOTOpof ^OXSCGHB 6 hTB BHCTpoeHB ftOMB. Ho H BB oxomb cxy- 
aat npaBo na BOSHarpaac^eHie yMeHEinaerca BHineyKa3aHHEiMH (6 2) 
BHnexaMH (o6in;erep. yx. cxx. 642 h 643). CeHaxB o6a3HBaexB B03- 
Harpaac^axL HOji;paji,HHKa no Ti^tcxBHxexEHOH ctohmocth jiiypno npoH3- 

Be^eHHHXB HXH H60K OHH0HHHXB pa 60 XB, GOXH HpOXHBHOG H« 

oroBopeHo bb xoroBopfe (67/469). T£mb 6ox£e, cxfon;., so^pa^HHKB/ 
bb npanfe xpetfonaxE B03Harpa2EfteHia 3a HeHcnoxHeHHHft ho^h/ib 
no beh^ noHpa^HBHiaro. ~ 

2. IIpaBO Ha anancB npH3HaH0 npn Ka3eHHOME noflpaft'k 
(CT. 28 HOX. 0 Ka3. HOJIjp- H HOCX.). 

2 . CymficmeeuHun . npunadjiemmcmn nodpnda Qydymxrrm 
me, %mo u e% jiu%hom% naiiMm: npedMem% cpon% u njiama 
(cm. 1742). 

s . Bb nacTHOCTH, npepiexoMB no^pa^a (cx. 1738) no pyccKOMy 
npaBy 6y,a;exB xoxeko npesnpiaxie, BKxmaa h nepesosKy (n.3 
cx. 1738), a He 3a&a3B (cm. a). Ho sanaxHo-esponeHCKOMy ace 
npaBy h HpoeExy, npegMexB noapasa ocxe bchkIS pe3yxETaxB pa- 
6ox u y SygexB xh sto npe^npiaxie hxh h^xb. 


A 
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3. ffo8o&op% nodpsida mpe5yem% nucbMeunou cfiopMbb 
(cm. 1742). 

He xpeOyexcs, ojmaico, hbek xoroBopa noxapiycy (68/788 h 
^p.), h Boo6m;e bosmoscho coBepmeHie jioroBopa jipMainBHM'B -nopjam- 
komb (69/847). HpoeKT'L pa3p [ feinaeT r & no^pa^H pfaraocTBH) ro 300 
py6jreft coBepmaxB ycxHo (cx. 1973). —Oco6h.h npaBraa o Ea36H- 
kux % noxpHxax'B KacaxoxcB lUEaBHHMx. oSpasoMB chocoOobt. ($opMH) 
coBepmema ,a;oroBopa Ha Topraxt (ct. 91 h cx), o6e3imeHiji 
Hcnomems (ct. 38 h cx) h npeKpameHin ,a;oroBopa (ct. 216 h cx). 

§ 53. IlopyqeHie (ji i OB'fepeHHOCTi>). 

• 1. Uopynmie ecmb a) oduocmoponuiu dosoeop'b , e% cujiy 
mmopaeo odua cmopona {nopynuemasi) uMn>em% 5) npaeo rape - 
5oeamb om'b dpysoii (esmmeu na cefiji nopy%enie), %mo5u ona ona - 
scuta oeseosMesdno, ecjiu ue ycjioejieno npomueme , onpedmjieu- 
uuff, ycjiy8U,_ ue nu npedMemoM r b nauMa ycjiys^b, 

uu npedMemoM'b nodpsida. 

a. $oroBopx> nopyBenis, icanx o^HocToponnit aoroBop^, He 
npe^HOjraraex'L B03Me3,a;H0CTH. HoaTOMy jihuxl ogHa cxopoHa, 
HOpyHHBnraa, upaBO, a ;a;pyraji 5 npHHHBnraa nopyneHie, 

HMtexT, jihiiib o&mHHoexB. Uohhxho, hxo xoroBopx. nopyHCHia 6y- 
aeTT jijBycTopoHHHMX), e c ji h yc.10B.aeH0 B03Harpa^soHie *). OssaKo, 
bx> 9xomx> cjryna^ ftoroBopx. nopyxeHis Tepsexx. yace cboo oTJiHxie 
ott> ;a;oroBopa HalMa ycayrT, xanace B03Me3aHaro ^orosopa. 
Oxcio^a, bt coBpeMeHHoS HayKfc rpax^aHCicaro HpaBa mhoto cno- 
P EXT. 0 TOMB, KaET OTX093ITB ftOPOBOpT. n0pyH6HiH OTT> HaHMa 
ycxyr'B, h6o 06a ^oroBopa hm^soxx, cbohmx. npesMexOMT. OKa'same 
ycjtyrx> ? a B03Me3,n,H0CTB B03M03&ffa h npH ^oroBop^ nopyxeHix npa 
axoMx, nan^e Bcero bhshxx. oxMHHxexbHHi ap^EaES. yFa3aHHHXx> 
aoroBopoBx, b % xapaKxepfc 0Ka3HBaeM£ixx> ycjyrB. Hm 6 hho, 
CHHxaiOTx,, hto npeftMexoMT. nopyxema aBxnoxca otjub t£ ycnyra, 
TOTopLia HanpaBJieHH na npescxaBHxejcBCTBo xaija, t. e. coctohtt* 
bx* coBepmeHin HjpHXHHecEHX'B aETOBt ot^ hm6hh nopyxHBmaro, 


*) Cenax'B HertpaBHUBHo HpEsaaeT^ ^OBtpeaHOCXB (HopyEeaie) my- 
CTOpOHHHMIi 30 r 0 B 0 p 0 M'B > XOTH 6h H HB 6hS 0 yC3IOB2ieHO B03Harp&2K&6“ 
HiE_ (70/1039). 



Tasofi ropH^H^ecKit xapaKTepB ycnyrB, KaKB npe^Mexa no- 
pyqeHiH, h oTjrmaeTi, ero otb ftoroBopa HanMa ycxyrB. Bb stomb 
nocrf^HeMB ,n;oroBop£ ycnyrn hochtb xapaKTepB ^aKTE^ecKift, 
BKOHOMMecKit. Taicoe paBJome (ero npH3HaeTB IIpoeETB: ct. 2035), 
eCJlH CB HHMB COrXaCHTBCH, HpUBO^HTB, OSHaEO, KB c y SC e H i iO 
HHCTHTyxa nopygema, caHBaa ero cb ^pyrsMB hhctktjtomb— #o- 
Btp 6HHOOT6K). TaKoe CM-femem© hhcthtjtobb ecTecTBeimo 
BOTptaaeTca h bb IIpoeKTfc, KoxopBii: craTaeTB 3a o^hhb goroBopB 
lOB^peHHOCTt h nopyqenie (ct. 2035). Bb qtomb cxyHafe UpoeKTB 
cji^yeTB, npas^a, 3a t. I i. 1, kotopliS TaKJKe He pa3XOTa©TB 
^OB^peHHOCTH otb itopyneHiH (cm., naiip., ct. 2330). A Measly 
t^mb nopyqeHie ropas^o msp e ^OB^peHHOCTH. llopyneHie o&saMaeTB 
co6oh) BCHKin pa6oTH, KOTopBiH, KaKB 6mo BHine saartHeHO, He 
no^otjiiyTB hh hohb HaeMB ycnyrB, hh ho^b noiapjiftB (r y 6 e p b), 
U BB 9T0MB CMBICX& OHO HpOTHBOHOJiarH6TCH, KaKB Tpexifi CaMOCTOH- 
TeXBHBlt ^OrOBOpHBlt THHB, J^ByitB TOXBKO HTO Ha3BaHHHMB flOrO- 

BopaMB (ct. 1637 roMaHftCKaro yx., 1 ct. Hob©mh, h ct. 1448 
IHBeiijap. npoeKTa). T. o6p., HaeMB ycxyrB npexiioxaraeTB cxy- 
^e 6 HHa OTHoinema xnn;a HaraBmarocs. Hot^ph^b HanpaBxeHB Ha 
pesyitTaTi ycxyrB. IIopyTeHie see HMfeeTB cbohmb HpexMe- 
tomb Tauis ycxyrn, kotopbih, h© cxaBH B3XBinaro nopyneHie bb 
cxyxcefiHLix OTHOineHin, h h© CyjijHH HanpaBxeHH Ha p©3yxBTaTB 
ycjiyrB, HpexcTaBXHiGTca caMmm pa3HOo6pa3 HHMH o t £ & x b- 
h&imh ycxyraMH, $aKTH*iecKaro h lopHxmecKaro xapaKTepa, 
JIkihb bb nocjrfc^HeMB cxynat (oRasam© ropHftffHecKHXB ycxyrB), 
MQXCHO rOBOpHTB 0 pBipeiHOCTH, KaKB 06B OCOfiOMB BH 
nopyHems, HanpaBnennoMB na npencTaBHTexBCTBO *). 

6. Upaeo nopy%ueiuaeo , eumenami^ee m'h oduocmopoHneu 
npupodu doeoeopa nopyneHM, mpefioeamb om% esmvxmo nopy- 
Henie a) onpedThJieuuux'b ycjiys'b, 6) ne o8</iadaem r b yemou - 
HueocmbK). 

a. OcHOKHO© npaBMO, HTO B3HBHlit H0pyH©Hi© (KOB^peHHBia) 

06X3aHB BB TOHHOCTH HCHOXHHTB HOpyH©Hie (^OBfcpeHHOCTB) 

• * 

*) T. o6p., bb oGEQBy hoboH snaccH^HKai^iH aHHHaro saHMa bb ira- 
POKomb cMucaB axoro cxoBa: 1) aafina cxyrB, 2) no^Q)H3;a h 3) rropyHemx, 
KxaayTca OHTOBBie KpHTepiH, a se $opMaabHO-iopHaHHecKie. JI. T axb, Ao- 
roBepB ^oeBpeHHOCTH hxh nopyHenis bb HpoeKTB rpaacsascKaro yaoxcenia 
C.-ILB. 1911 r. 
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npsMO npH3HaHOB'&HaiQHX r & 3aKOHaxB (ct. 2326). OflHaKo, HecaijiyeTB 
TOJiKOBaTL nopyaeaie (jijOB^peHHOGTL) 6yKBaaEHO. OHpej$aeHHEiH 
ycayrn MoryTB BHxeicaxE H3 b o6nj,aro coaepacania aoroaopa (74/781 
h aP-)* Ilpn btomb B03M0KH0 h nocaiaysoiHee coraacie iropyHHBma- 
ro Ha ^tfCTBia B3aBmaro nopyaeHie (aOBfepemaro), nocicoaEKy 3 th 
fliflcTBia He 6Eian onpeafcaeHH bb aorosopfc (79/141 Hap., cp. xaiace 
Hocjr^yioinee oao6peEie^-70/261, 73/1396). ToaHoe Hcnoraeme ao- 
roBopa npeanoaaraexB xaKace 1) nepeaaay nopy^BmeMy (aoBfepH- 
tgjdo) Bcero Toro, hto noayraaB npHHHBniil nopyaeme (aoBipen- 
hhh—72/145, 76/456) h 2) npaBO nepBaro Tpe6oBaTB oxaexa otb 
noGJit^Haro (80/31, 262). 

6. ^aafee, Kaaeaaa H3B cxopoHB mfeexE irpaBO CBo6oa- 
Haro oxKa3a otb aoroBopa nopyaeHia. 9xa xapaKxepnaa 
ocoOghhoctb ^asHaro aoroBopa ocHOBEmaaacE bb phmckomb 
npaBfc Ha 6e3Me3aHOCTH, hhh^ ace, npn ^onycxHMOcxH ycao- 
Bia o BOSHarpaacaesiH,—Ha aaaHOMB aoBfepiH. IIoTepa a°- 
Bipia HCKamaeTB CBH3aHHOCTE cxopoHB (71/36; IIpoeKTB, ct, 2062, 
o6m;erep. ya. ex. 671 n. 1). 8 xhmx> ace xapauxepoMB aoBifepia o6b- 
acHaexca h to, bto npHHaBinift nopyaeme o6a3aHE ero HCHoaHHTE 
jihhho (IIpoeETB ct. 2051, o6in;erep. ya. ct. 664). IlepenopyaeHie He 
npeaHoaaraexea (ct. 2329). JLkhheime aoBtpieMB o6x,acHaexca, Haao- 
Hen,x>, h to, hto nopyaeHie npeEpamaexca cMepxEio ^OBipnxeaa h 
HOB^ peHHaro (ct. 2230 x. X a. 1, cm. § 40 5). 

2 . Cyv^ecmeennyw npimadsedfcnocmb doaoeopa nopyuems , 
homumo coesawenis , cocmaesseim npedMem% m. e. mams om- 
dn>jibuus yejiyau, Komopus , %am 5 ujio eume 3aM%%eno (cm. 1), 
m cocmaessH npedMema uaitMa yesya-o u nodpsda , 5ydyrm ca- 
mumu pa3Hoodpa3HUMU AjcsyzaMU 0anmunecnaeo turn wpudu - 
%ecnaao xapa%mepa — 6e3pa3su%no. 

^xoaceKacaexca BOSHarpaaecfteHis, to oho, bb HpoxHBOtro- 
aoraocxE HafiMy ycayrB h noapaay, He cocxaBaaex % cymecxBeH- 
hoS npHHa^jieacHOCTH (oho m. 6. ycaoBaeno h ho oco6omy anxy, 
81/95). DpaaeMH ecan B03Harpaac^eHie 6nao ycaoBaeno, to oho 
onpea^aaeTca bb cayaafe oxKa3a otb aoroBopa pa3M&poMB oKagaH- 
hhxb ycayrB. MoacexB, o^HaKO, cayaHTEca, hto OKaeaHHHH 
ycayrn oKassyTca HacToatKo otphbohhejmh, axo He 6y^yTB 
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npeflCTaBJtiiTL HHKaKoi h;^heocth. Be xhkome caynat H6.IB3H, 
K 0 H 6 EH 0 , TpefiOBaTE B03Harpa3Kji;eHiH, xoxn 6u oho e 6mo ycxo- 
BJieHo. llnane ceHaxE —be oxHomeHiE noB^peHHaro. /(oBipExeJiE h 
ero Hacjr'feji.HEEE be cxynat oxKaaa noBfcpeHHOMy be ,a;a.iBH:fcInieME 
Be^eHiH jijtjia oSa3aHH yMaxHXB no-iHoe B03Harpak;a;eHie ? ec jte 
xaKOBoe 6 mo ycaoBie, Ha cjrynafi oxKa3a (Finn. Fp. K. JL 11 hoh6. 
1909 r. eo g. CaMotjroBa). TaKoe p^Eierne ceHaxa e^sa jte npa- 
BEJIEHO. ^OB^peEHOCTB 6CXB JTHXHOe OXHOIEeme, E BC6, HXO Hapy- 
'maexE cBo^osy oxKa3a, rqjlw,kq 6hxb npE3aaH0 epothbhhme npHpo- 
K& ji;oroBopa h HpaBCTBeHHOCTH (ex. 1528). 

3. Ham'b sa% 0 H% nomopuu ne pmmmaem~b nopy%eni«% 
om% dompenmemu, mpe5yem r b djm dompenuoemu nucbMeuuou 
$opMU , HomapiajibHou {cm. 2308 , 82136). 

CeEaXE pa3EHCHEJIB, OftHaKO, 1) HTO XpeSoBHHie HOXapiaXBHOE 
} $opM&r jpn a,OB^peHHOcxH npesnoaaraexE ocymeoxB-ieHie npes- 
exaBETeiLCxBa npn cos&ftcxBiE opraHOBE, npaBHxejiB- 
cxBesHOt BjracTE. 2) Be ^pyrnxE cjryxaHXE npescxaBHxejiEcxBO bo3- 
mokho e sa ocsoBaHiH ( a;0BipeHH0cxe& ) c ob op in e hhbixe jijOMam- 
EHME nopsxKOME (76/484); cp. pirn. Tp. K. J(. 8 Mapxa 1906 r. 
no BopKOBCKaro— o He&onyexHMoexE cBHflfexeJiBCKHXB EOKa3aHift 

^oKasaxejiBcxBa cymecxBOBaHin cxosecHaro ftorosopa Haima 
HOB^peEHaro e ycaoBii axoro ji;oroBopa. 3) Boxfce Toro, cesaTE He 
xpe6yexE h goManiHet-EHCBMeHHofi $opMH ffjra jijOB'KpeHHOcxef Ha 
conepHEeHie KaKEXE'jrs6o • ^Mcxsin noBcesHeBHot 2KH3HH, Hanp., 
EXO-JIH6o 06 m£hHTE j oxocjtaxE ^eHBrE, KyHHXB E X. n. (75/770, 
76/123., 90/113), 

Be 3aKXH)*seHie cxisyexE 3 aM$XHXB, nxo be jxoroBopE nopy- 
neEia, be qacxHOCTE, ^OBtpeHHocxE MoryxE BcxynaxB e xopn^E- 
EeoEia £Hn;a (ox. 2291 n 82/151). 



— 285 — 

rjlOBIl IX. flOFOBOPHblfl OGR3QTGJIbCTBa t HHIiPtlBJIBHHblB HU COflM- 
CTBle to flOCTHJHBHIH 6]ian> H HO HXb 0XPBH9. 

§ 54. ToBapHmecTBO. 

1. Toeaputyecmeo ecmb a) doeoeop t> oox^eni^ #■% cujiy 
nomopaeo moeapuu^u, ynacmeysi coejwmcmHo docmuoicmiu 
nanoeo-jiudo osaea, uMyrnomb npaeo ne wiomko 6) mpedommb 
dpys*h om% dpyaa codmucmein doemmmmu naMmeunaso 
ujmi dJiasa, no u noMsoearnbcn smuM'h Smsom^, no <\mpn> eeo 
doemuMcenisi . 

а. ToBapHmecTBo ocxb ^oroBopi. o6in;eHia ? t. k. b% ireMB 
h^t'b cTopom. Bc£ TOBapHmiH b% OTHomeEtiH xpyri, ji;pyra hbjlsiox- 
ca cpa3y Epe^sxop rmh h sojEEHmaMH. 9 to oxcyxoxie cxo- 
poH'L h Bfas'fejtaeT'B TOBapHin;ecTBo H3% pajxa bc&x% inpyrHX'B* 
^BycTopoHHHSB h 0 I a,H0CT0p0HHHX r & ,a;oroBopoB'B. 06 ib;hocxb npaBX. 
H o6a3aHHOCT6H, B% npOXBBOIIOJlOHHOCXB ^ByCTOpOHHOCTH H 
OflHOCTopoHHOCTH, npHpeT% TOBapHIHeCXBy XapaKTepB 
epHGHia, odmiHOCTH c h jr r& b% jipcxESceHiH EaKoro-JiH6o 
6xara. Cxcio^a, bx> HHxepecaxx. KyjFBxyptJ, ^yxoBHofl h MaxepiaaB- 
HOH, Heo6xOgHMET HO B03M03KH0CTH CB06o^HI>m H nOftBHSSH&H $OpMH 
xoBapHmecKHxX) opraEH3an;if. G% noMOin;Bio xoBapHm;ecxBx. otj^xbhhs 
M n;a Moryxx. c% MeHBmHMXi phckomx* h 6oxBinHM% ycn:fcxoM% £0- 
cxaraxB xaEHxx. 6xar%, noxyneHie xoxopHXB 6 hjeo 6bi HeB03M03KH0 
663% o6 r B6,n,HH©Hin M6Jl6BtneCKHX r B CMT). 

б . KaoteduU us'b mooapmueu, odum tutu cooMfficmuo m> 
dpysuMu e~o ciuty odu^nocmu npae'b u odnsannocmeUj 6% 
npam 1 ) mpedommb omh namdaeo um> moeapuu^eU codmu - 
cmeitt 6<h docmuoieeniu odumeo djm et%x% djiaaa u 2) noM - 
soeambcn 6jiaeoM% no M%pn> ezo doemumenin. 

1. CoH^ficxBie xoBapmn;0& Momexx, BfapaacaxBC# bo mho- 
bhxx, ^opnaxx*. Bo-nepBHXB, b% yqacxiH otehhmb xpy^OMB, 
TaEOBH npeHMyiqecxBOHEo^px e jtbhhs TO Bapaigec TBa. B% Ha- 
bihxx. rpaacsaHGEHxx. 3aKOHax% "fc^^ 

HwroMy, npsMo xpysosHMH apxexsMH. „ApxextH) xpy^OBOHJ tt , 

roBopaxcB b% 3 aKOEfe: ^npHSHaexca xoBapmaecTBO, ofipaaoBaBBseecH 
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onpe^^jreHHHSTb pa6oxx, ran npoMBicjiOBx,, a Tamse ji,m oxupa- 
BJieHia cjEy3K6x> h ji;o.raHOcxet, jrHXHbmx. xpy^OMB yaa cxhhkobx. , sa 
o6iu;it hxx> oqeTX. h cx> KpyroBOio hxx, nopyKOK)“ (ct. 2198 1 ). CaMaa 
xc e $opivia JTHTOaro co^McTBia, t. e. nopra;oKx, yxacxia raeHOBX. 
apxejiH bb en pa6oxaxx. cbohmt, jihhhbimx, TpyftOMX,, onpe^jiaexca 
hi ycxaBOMx, ran o6np:MT, coOpaHieMX. raenoBx, (cx. 2198 11 ). lips 
9 xomx. 3a npejtocyjiiHTejrLHoe noBe^eHie hjih h© Spe¬ 
nt era e bx, pafioxt, cBepxx, oxb^toxboheocxh 3a apraHHeHHBie 
yfiHTEH, X0BapHiu;H Moryxx, Seixb no^BepraeMBT BBiroBopaMx,, TjpHenc- 
hbimx, nixpa^aME, BpeMeHHOMy y^azeniH) m% apxem h ncraioxe- 
Hiio rax. Hen (cx. 2198 24 ). Ilpaso xpeSoBaxs coftMcxBitf npaHEwre- 
sehx'e, o^naKo, He Kaac^OMy xoBapsmy bx> ox^jibhocth, a bc^mx. 
TOBapnmaMx, mh H36 paHHBiMx, na xo npe^cxaBHTeMMB, x. k. apxexB- 
hbih xoBapHin,ecxBa cyxB ropHUH^ecKia jiHpa (2198 12 n c;i ). 
Jfaraoe co^McxBie xoBapaipei bx, ' xpy^oBHXB apxeraxx. He 
Hcraionaexx,, ojpaKO, coftMcxBia HMyipecxBeHHaro -—raeHCKHXX. 
B3HOCOBX) (2198 16 ^ 17 ). Bo3HHKHOBeHie, ynpaBJieHie h npeKpameHie 
apxexBHHX'B xoBapHipeexBx, Hpe^ycMaxpHBaioxcH cxx. 2198 2-27 . 
Bo-bxo p ei x x>, co,a,Mcxie xoBapunjef mokgxx, BHpaiKaxBea bb 
xaKofi $opM^j rmraoe yxacTie xoBaprajefi, bx. hpoxhbohojio^- 
hocxe jpy^oBHMx, apxeMMx,, ycxynaeTB GBoe m£cxo co&McxBixo 
HMynj;ecxBeHHOMy. TaKOBH npeHMyiniecxBeHHO xoBapHmecxBa 
no ynacxEaM'B, hjth EOMnaHin na araf Ilfx x»'. ^Koun^- 
Hin na aKiuaxx/S roBopsxca bx, 

nocpe^cxBOMx, coejiiHHeHia raB&cxHaro HHcna xacTHHXx. BKjra^oBx., 
oHpex'fexesHaro h eptaoo6pa3Haro pasM-fepa, bx> cothx. o6iu;ift cKxa- 
ftOXHHl Kankxajix,, KoxopHMx, h orpaHHXHBaeTca xcpyrx, ^MctbIh h 
OXB^XCTEGHHOCXH KajK^OH H3X. CHXX. KOMHaHiI“ (CX. 2139, Cp. 2131). 
non;po6HG ftaHEran $opMa xoBapmiecKHxx, opraHH3an,ii rajraraexcH 
bx* xoproBOMx, npaB-fe. O^naKO, hgjie3h He otm^thte, hxo jihh- 

Hoe yxacxie aKipoHepoBX, nacxojiBKo He3HaxHxejrBHO h aKpioHepH 
HacxoxLEO Mes^y coSoio mexo cBraaHH, nxo bx, HayK^ rpasKgaH- 
GKaro npaBa BH.cKa3aHO coMHfede bx. ftoroBopHOMX. xapaETepfc aKB;io*- 
HepHot KOMnaHin. He Mente, nanm 3aKOHEi npaMO roBopaxn 

o6b o6pa30BamH KOMnaHia Ha aKpinxB nocpescxBOMH ^oroBopoBx, 
(ct. 2132). Bo3HHEH0BeHie aKn;ioHepHHX r & KOMnaHit, ynpaBxeHie hxb 
a^jix, ogoCbimh opraHaMH, saspHTie KOMnaHit ho^poSho H3xaraK)xca 
bx, rpaaKsaHCKHXx, 3aEonaxx, sx, cxt. 2140—2198. B % - Tp e xeh xh, 
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coT^McxBie TOBapHiu;eH MOHcexB BBipaacaxLCH a bb Taaon $opMfc, rjii 
xhxho© h hmjX u;©CTB 6 HHO 0 co,a;McTBie TOBapameS hmIboxb (5ojite 
mh Mente o^HHaKOBoe 3HaaeHie. TaaoBH x o b a p h hi; e c a n a&- 
huh h tob apame_c.T b a Ha Bipi hjih no b kji a x a m b. 
„ToBapHin;ecTBO noxsoe", roBopnxB saKOHB: „cocxaBJiaeTca hb^ 
XB.yxB mh mhothxb xoBapaiaeH, hoxoxehbiuhxb sae^HHO x,£ft- 
GTBOBaTB ofilUHMB HMeHeMB BCliXB 4 * (CT. 2129). CxOBO „flMCTBO- 
BaxB“ jKa3HBaexB Ha Heo6xoxHMocxb jrmHaro yxacxiH xoBapmaef. 
0TBtTCTB6HH0CTB TOBap3ED;eH 3a Bci ^OXTH TOBapHHJ;OCTBa „BOo6m;e 
h nopo3HB bc^mx. rayinecxBOMB cbohmb" (ct. 2134) noaHepKHBaeTB 
HaaSoxBHiee HMyiaecxBOHHoe co^itcTBie TOBapamefl. ToBapamecxBo 
Ha B^pt oxjiHHaeTCH otb nomaro xoBapHiaecxBa xhihb x4mb, hto 
KB OJI,HOMy III MHOrHMB TOBapHiaaMB UpHCOO^HHHHJTCH OftHHB 
MH HfcCKOXJbKO BKJta^XKKOBB, KOTOpHO B B 4 p H H) TB TOBapHIHaMB 
H3BtCTHBlH CyMMH CBO0XB EanHXaXOBB BB 60X£ineMB MH MOEBIHOMB 
KOXHHeCTBi (CT. 2130). Il09T0My BMaflHHKB H6 HpHHHMaeXB Mq- 
Haro yaacTia bb x'kiaxB TOBapHHi;ecTBa ? a OKaBHBaexB xojibko 
HM yH3;6GTBeH.HOe CO^fiCTBie H HpHTOMB JTHHXB BB paBMipt CBOerO 

BMa^a (ct. 2135).“YKa3aHHHa $opMBi xoBapHmecxBB, HecMOTpa 
Ha pa3XHnie bb jlhxhomb h HMym.ecTBeHHOKx, co^MctbIh xoBapH- 
m;eH xpyrB Epyry, hm&sqtb o^Hy o6in;yH) nepxy — bc& 
ghh cyxB jopHjHHecKin „ToBapHn^ecTBa cocTaBJiH- 

K)TCH 03B ffln;x> ? CO6X0H6HHHXB BB OpHl COCTaBB H JljMCTByK)- 
ih;hxb bb ohomb iioab ojjhhmb o6hj;hmb HMeHeMB (ct. 2126, 
70/229, 715, 941, 942 h apO* O^saKO, b b - h e x b e p x hxb, yKa- 
3aHHH6 BH3H6 BH^H TOBapHIHeCTBB (CT. 2128) H© HCKitSOHa^OTB B03- 
moxshocth B03HHKH0B6HiH bb HanieMB rpajE^aHCKOMB npasis h #py- 
THXB TOBapHmeCTBB, TaEB, BB HaCXHOCTH, HpOCTOTO TOBapH- 
meCTBa. HogB npoCTHMB TOBapHmOCTBOMB pa3yMt0TCH xaKoe coe- 
SHHenie xhh;b, bb kotopomb TOBapniip: BHcxynaioxB bb rpaH^aH- 
CKOMB ofiopox^ EG KHKB K>pHJI,HHeCKOe JTHI^O, a KaSKiPli nOAB 
CBOHMB HM6H6MB MH HO XOBipOHEOCTH 3H JljpyrHXB. Ho BHyxpOH- 
Hia oxHoureHia xoBapHin;eH onpe^ijraroxca xhhhhmb h HMymecTBeH- 
HHMB COflMCTBieMB (C0C06CTBeHH0CT£), COrXaCHO ^OrOBOpy. Cyn^eCTBG- 
Baaie y HacB npocxHXB TOBapm^ecxBB onpaBS^BaexcH cx. 1528 
(cp. ct. '2132; npoTHBB inepineHeBHHB). Kb xoBapaniecTBaMB 
othochtch xaKHCO h odnj;ecTBa BSaHMHaro EpegHxa (98/59), ho h© 
OTHOCHTCH KJty6H, 6xaropoSHHH GOdpasiH H X. H. (80/186), HB006l3^e 
ofiiqocTBa, ocHOBaHHHH na 3 aKOH^ 4 Mapxa 1906 r. (cm, § 4II1 £). 
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2. IIpaBO xoBapnn3;a nojrE30BaxEca flocxHraeMHm coo6ma 
daaroME BLipa^EaeTca be cjL^jmm t MX r h $opMaXE. Bo-nepBEix^ 
be npaBt jihtoo noJU»30BaxLca ynpeacsemaMH xosapninieoxBa *). 
Bo-BTopui^, be apaBi noxynaxE hph6elie H3E nacxaro^oxo^a. 
He3aBHCHMo ote 9Toro xoBapmo;E be Hpasi nojryqHTE odpaxHo nps 
blixo^ CBot bbhoce hjih ji;aace nacxE HMymecxBa xoBapHn^ecxBa, 
npn ero npeapameHiH ;(cx. 2188, 2198 27 ). Boo6in;e neodxGftHMO, 
hto6h xoBapnmB, co^McTBya jihsho h MaxepiajiEHo #pyrE' ^.py- 
ry, cooxB'fexcxBeHHo nojiE30BajiHCE npasaMH. IIooxoMy 
He mosegxe 6hxb xoBapHmecxBa xaME, r,a;i o,hhh xoBaprap: HMfooxE 
xhuxl o6a3aHHOGXH, spyrie—npaBa. Oxcio^a ynacxie npHKa3HHEa 
be, npn()HxaxB cBoero xo3SHHa He sfcjraexE ero TOBapHineME, x. k. 
ohe He pasftkiaeTfc oxb^xgxb6hhocxh xo3HHHa sa ftOJira npesapin- 
xin. ^Ito KacaexcH, be hecxhocxh, pasMfcpa B3Hoca, xo npH coMirii- 
Hin npe^Hoxaraexca, nxo bc^ b3hoch xoBapHiqeH paBHH, cooTBfer- 
cxBeHHo HeMy passo h nojiE30BaHie BKtro^aMH TOBapHn^ecxBa. 
Hpn 9TOME HMyn^ecxBeHHHH bbhoce mo3E6xe 6rxb, ce corjracis xo- 
BapHujeS, 3aMfeeHE xpy;n;oBHME (TpyaoBfira: h ynpeji;HxejrBHHH aKHiia). 

2 . Cyu^eameeHHUJi.npuHadAeoiCHocmu moeapuu^ecmea, no - 
mumo oozjiawemsi: a) npedMem'b u 6 ) —docmuofceuie Sjiasa. 

a. EpepeTOMi xoBapHio;ecxBa MoryxE 6hxb 1) „Bcaifaro 
poj^a Hoxe3HBcs h oSn^eMy 6jiary ne npoTHBHHH npe^npinxis no xop- 
rOBJifc, no BaexpaxOBaHiK) no H£p6B03KaME h 6006111,6 no Hanoi 6h 
xo hh 6srjro npoMfiriujreHHocxH" (cx. 2127). ^arfe, 2) „npHBesenie 
be ftfcficxBie BcsKaro, ne cocTaBXHH)ii3;aro HHHEei HCKjriOHHxejrBHoi 
go6cxb6hhocxh ? o6xn;enoJie3Haro H3o6pixeHia mh npe^npinxia be 
oSjracxH HayKE, HCEyccxBE, xyftoacecxBE, penecjiE, MoperaaBania, 
xoproBjin h npoMHinxeHHOGXH BooSm;©* (ct. 2140). T. o6p., saint 
3aEOHE HMiexE be BH#y socTHncenie ebke m axopiajiBHHXE, xaKE h 
^yxOBHHXE 6jrarE. Pa3yM§exca, yKasanHoe nepenncxem© jihihe npn- 
MtpHOe. CaME 3BKOHE BOBOpHTE, HXO npejpieTOME TOBapHIB^eCTBa 
ne MoacexE 6bitb jihihe to, hxo npeacTaBMexca hbho sec 6h- 

XOHHHME, npOXHBHHME 3aKOHy, HpaBCXBeHHOCTH, H 06 pOH B^pt BE 
xoproBjr^ k o63n;eGXBeHHOMy nopa^Ky, hjih coej^HHeHO ce yiniep6oME 


*) ToBapHUjE HMEeTE, KOHexHo, npaBo Ha othgthoctb (aa^sopE) h 
ynpaBsesie j^EicaMH xoBapamecxBa. 



rocy^apcTBeHHHMx floxo^aMB jeh6o Bpe^OMB j^ta npoMBiiinieHHOCTE 
(gt. 2151, cp. gt. 1528). 

6. Heo6xo,ii;HMa, ,a;axfce, eIjjib—- ftocTEKeHie HaMi^eHHaro Ojrara, 
IIoaTOMy Tam>, tjs$ hIitb aocTHaceHia i$jih hjie r js$ ij^jib y me £o~ 
crarnyTa, TaMB b±tb TOBapEmecTBa. IIpE stomb n,to oOeKHOBeH- 
eo ocymecTBMeTcs nyTen % iHraaro co^McTBiE, bb ocoOemtocTE 

BB HOJIHOMB TOBapHE^eCTBi, EOEeMy CMGpTB O^EOrO E3B HOJTHHXB 

TOBapEnief hjie noTepE emb ^ecnoco^HocTE Be^eTB kb npeicpa- 
meniro TOBapEE];eGTBa (90/94, 99/104). 

3. Gos/iacuo cenamc%um> pas^HcnemHM'b, do3oeop% moea- 
puityecmea Moatcenvb Suntb coseptaem doMcmmuM'b nopsidnoMh 
nucbMeuno ( 73l580j , a ue cjioeecno ( 71/162 , 72/617 , contra 72/823). 

ToBapEiu;ecTBa no yiacTOMB, ejie KOMnairiH sa aintfaxB Tpe- 
6yK)TB ajfff GBOerO B03HHKH0BeHiH EECBMeHHOfi $OpMH BB BE^i 
ycTasa (gt. 2190). Tasofi yOTaBB bo3mok6hb (ho se ofeaTejreHB) 
E BB Bpy^OBeSB apTOJIEXB (ct. 2198). 

§ 55. rioKJxa»ca h, KaKTb ocoSmh bh^b e#, nOKJia?Ka bb* 
rocTMHwnax'B h Jip. 3aBe ( n,eHi5ix'i>. 

I. Uonjiaoma. . 

1. Eonjiawca ecnib a) odHoemopoHuiU do308op%, 8% cumj 
K omopaso nonjiaoicedamejib immim npaeo 6) mpedoeamb orm> 
jioK&aomnpuHUMamejifi 6e3Me3dnaeo coxpamuisi eempenuaso 
eMy demtciMiaso uMyuificmea u mmpama amoso UMyu^ecmea 
■no nepeoMy mpcdoeamm. 

a. noHETHO, btg notuiaHa, no HameMy npasy, octb o^bocto- 

pOHHlE ^OrOBOpB, HOTOMy ETO B03M63^HOCTB H6 npe^HOJEaraOTGE 

(anane o6n3,erepM. yjioH., ct. 680 h IIpoeKTB, ct. 1901). Eera He 
B03iiarpaHji;eHie 3a xpaneme semn ycxOBEeno, to bb 3tomb cjiyna^ 
AoroBopB EOKJiaHH Oy^eTB yne a;BycTopOHHEMB. Bjraro&apn bo 3- 
Me3$ffOGTE, crjiaHEBaeTca, oaiHaKO, bb 3HanETejiBHoft Mip^ paSMBie 
Men^y jieehhmb usf mom'b #wi xpanemm Beiip e EOE^ra- 
Hero. HaoOopoTB, noEJiaHa, xoth 6h ona 6njia h BOWeBiHOfi, pteo 
OTJTEnaeTCE otb Hafina EMyBjecT-Ba jpa cospasesiE BeigE. 
HafiMo^aBei^B ne ofeaBB xpaHBTB ceoh6hhhe Benp. 
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6. Ilpaeo noKJiaomdamejin cocmoum/b cb mpe6oeaniu omi> 
mnjia^oenpuHUMamejin 1) xpcmumb eempenuyK) eeityb deseos- 
Mesduo u 2) eepnymb ee 8% no nepeomj mpe- 

doeaniK ). 

1. IJIub noMaaca—coxpaHenie ejih c6epe3Kenie HMyipecTBa 

otb ncBpeacAeKia, yTpaTR, nponaacH h noxEmeHin (ct. 2105), no3BO- 
motb OTHecTB noMaasy kb tekhmb ^orosop hli m b o6a3aTejiBCTBaMB, 
EOTOpua HanpaBJteHH na coxpanenie EMymecTneHHHXB 6jrarB. OjyaaKO, 
9To coxpaseBie 1) He npocTspaeTca HaoxpaHy EMyinecTBaOTB HacMui 
me ECTpefiaenia a noBpes^eHiji KaKEMB-jtEOo EpeBBHEal- 
hhmb npaKwOOEeHieMB (ct. *2106), xote 6h sa®e 6 hji<> 
ji;oKa3aHo, eto nooaKenpEHEMaTexi. motb enacTH BB'fepeHHoe kuj - 
mecTBO co 3HaEETeJiBHoio noTepeio CBoero EMyniiecTBa, ecra toxbko 
npeame Toro ohb He 0TKa3ajres B03BpaTETB noKJtascy no r rpe6oBaHiio 
noiyia^ejiiaTeM (ct. 2105, cm. § 40. 6). ocBoSo^eHin otb 

OTBiTCTBeHHOCTH HeoSXOftHMO, OftHaKG, HeMe^JlGHHO yB^OMETB 
nooaa&e^aTeM o6b yTpark exe nOBpejK^eHi'H BB%peHHaro EMyipe- 
CTBa (ct. 2108). ftajrfce, 2) bb ji;oroBop'& noKjraxcE otb^tctbohhoctb 
noKaaxcenpHHEMaTeaH HpHMO noHEJsaeTca. Ohb OTBtaaexB 3aTaKy» 
CTeneHB BHEMaTejiBHocTH npE xpaHeniE EMynieGTBa, KaKyro ohb o6mk- 

H0B6HH0 npOSBJiaeTB BB OTHOIEOHiE CB06BO EMyXD,eCTBa (KOHKp6THaa 

OTB’fcrcTBeHHOCTB, ct. 2105). 06BacHaeTca oto t^mb, eto noKJtaasa 
ecTB 0Ka3anie 6e3B03Me3,nHofi ycatyrn.—PasyMtexca, eto nooaacenpH- 
HHMaTett.He MoacexB nojtB30BaTBCH oT^aHHHMB na coxpaHeme HMy- 
meCTBOMB (ct. 2107). 

2. IIpaBO nosxaace^aTeM TpefioBaTB B03BpaTa BB^peHHaro 
EMym;ecTBa He orpaHEEHBaeTCH KaKHMB-ra6o eposoMB, xoth TaKoi 
cpoKB e MoaceTB 6 htb ycaiOBJieHB (69/1237). HanpoTEBB, noiua- 
acenpEHHMaTexB o6a3aHB BepnyTB BemB no nepBOMy Tpe66BaHiio 
Hosjia^se.iiiaTeM (ct. 2115). Boxie toto, bb i$mxb nofiy&HTb 
noExaHcenpHHHMaTexa eb B03BpaTy Bein,H no nepBOMy BOCTpe6oBaHiio 
noKJiaEGe^aTeM, HamE 3asoHH He tojtbko o6a3HBaioTB nooaasenpH- 
HHMaTexa 3amtaTHTB 3a bcIs noHeceHHHe ecthomb BCxl>$CTBie 3a,nep- 
acama HMymecTBa 1) y 6 bi t'k h, ho e HaxaraiOTB enj© 2) in t p a $ b. 
Kb qncxy yfiHTKOBB OTHeceHH ysaKOHeHHBie npopeHTH (no mecTE 
Ha CTO BB TG^b) CB HaXOftEBIHHXCH y noKiiascenpEHEMaTejiH Ha co- 
xpaHenm aenerB, eo inn nojuaqs o tomb bb cjab npoinema (ct. 
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2L15), niTpa^i* me T CBepxB yoLiTsoB b, oupes'kueHB bb 10% 
bb aoJCL3y SoroyroxHLiXB 3aBeseHifi go Bceil cjmmh senerB 
mh niHBT Bemeft, Subiuhxb na cospaneirm (ct. 2116). Uo- 
hhtho, hto OTji;aHHaa na eoxpaHeHie Bemb somna 6 htb Bosspain;©- 
Ha BB n/fcaocTH (ct. 2108). 

2 . Homumo coajiaweuiti, cyityecmeeuuyw npuHadji&MCHOcmb 
noKAaowu cocmaQjimm r t> en npedMem b . 

ITpepeTOMi. noKJiaacH MOryTB 6 htb y HacB jihiub pa- 
hmhh Bents (xoth 3aK0HB o6b 9 tomb npHMO He roBopHTB), 
seaBrs h eeth. 0#HaKO, s H3B sbh^khmhxb Bemeit, corxaeHO ce- 
HETCKHMB pa3 r E>HCHeHiHWt't, He MOryTB 6&TB HpejtMeTOMB HOEJtaJEH 
oxymeBJieHHHe npe^MeTH, sanp., mejiu (75/982), ckotb (73/1577) 
h t. n .—^to 3se KacaexcH cpoEa h BosHarpascseHin, to 
hh to eh ftpyroe ne cocTaBxaioTB cymecTBessofi HpHHa^JieacHOCTH 
nooaacs. Bb xacTHOCTH, bb cxyxai #oepoHHaro EpeKpantems B03- 
M63JJH0S noKJiaJKH, SysexB npaBMBHo BOSHarpaJKftaTB no&aaasenpH- 
EHMaT6M He BO BCef yCJtOBJreHHOH CyMM'fe, a BB paSM'fep^ 
CTBHTeJIBHO HOHeceHHfJXB Tpy^OBB HO OXpaH^ HMVIDieCTBa. 

3. Ilonjiaotca mpedyemb cod.mdeum nucbMenuou cfiopMU- - 
coxpanuou pacnucnu. 

JIhihb ho HCKjrioHeHiio BO3M03EHa nojaaaca 6e3B co- 
6a Jo^eniH HHCBMeHnot $opMH, iryTCMB o,s hoS nepe^aaa, t. h. 
neo6sopMaa noK&aaca: 1) Bb cjiyqai Hpe3BmaHHjaxB o6cto- 
HxejiBCTBB, EaKB, Hanp., HOJKapa, HaBOSHesisi H T. It., KOrtfa HHCB- 
MeKHBie atcTBi He motm 6m:tb. cocTaBxeHH h 2 ) npH oxsaqi bohh- 
ckhms HHHaMH cbohmb xo3aeBaMB seines no cjjyqaio BHesau- 
naro oTnpaB^eaiE bb hoxosb (ct. 2112). HaspoxEBB, jpa noMa- 
JKH Jlj0 6 p O B 0 A B H 0 0, T. 6. BCSKOft HHOft, 3a HCMBHeHieMB £ByXB 
yKasaHHHXB cxynaeBB, ceHaTB TpefiyeTB hhcbmoehoh $opMH (79/104), 
xoxat 9 to He coraacyexca go ct. 2104. IlHCBMeHHOio ^opMoio 
HBjiEeTca coxpaHHaa pacnacKa, TaKas pacHHOKa HM^eTB 
cpy noxHaro ^oEasaTexBCTBa npoTHBB nooa^enpraHMaTeiiE ups 
Goomoxeam oco6hxb ycaosil es HanseaHis. Ona‘^oitacHa 6 bitb 
bch, otb Baiajra so KOHtta, nEcana h nosimcasa pyKOH) npieMHXHKa, 
H BB HeS TOTSO $■ 6. oObHGHOHO, TTO HMeHHO HpHHHTO HaGOXpaHeHie. 

Ecjih me OyseTB noKJia3Ea seHeasHaa, to soaJKBH 6 bitb 03HaqeHH 
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Hoaiepa 6 ttJieT 03 r h f pon;B e tori, neKara 3 bohkoS MoneTM. Ecxe 
see pacEHCEa He MOrxa 6 betb noEeMy-ra6o HanEcaHa h no^HEcaHa 
^OB'&peHHBiMB mhomb, cb osHanemeMB, eto EOKwiaacenpEHEMaTeaB 
caMB mhho Haso^HJxca rips coeTaBaieHiH paenHCKE, Tanyib pacnEC- 
Ey jiomhbi eo^hechtb h CBE^TejtH. XIo^nEOE ROB^peiraaro JIEIta H 
CBE^TeJiett, ftOXHCHBE 6BITB 3aCBHft1vre;aBCTBOBaHH yCTaHOB^eHHLTMB 
nopa^EOMB (ct. 2111). BnponeMBj eenaTB npHsaaeTB pacnECKy 
^McTBETejtBHOE, ecjiE oHa HaoEcaHa e ne pyKOio nooaacenpnHE- 
MaTew e 6e3B ynocTOBipeHin eo^hece CBH^iTejret (75/1082 e spO* 
C je o se h a h fiopna, Heo6so^EMaa jpa cocTaBjemH coxpaHRoi 
paCEECKE, o6BECHEeTCH T&MB, HTO HOftB HOKJEaSCef, BB <|)OpMfc CO- 

xpaHHot pacnscKE, MoryTB 6 htb npEKpMBaeMH ;a;pyrie ^oro- 
Bopfj, rjtaBH. o6pa3. 3aeMB, bb h^jeexb Eiojryqeffia t£xb npeEMy- 
m;ecTBB, EOTOpBiH cBoScTBeHHLi noKiajsi 9 th npeEMynieeTBa Ta- 
kobbe: l) coxpaHHbia pacnEcra He noRJieacaTB' ^hctbIio fteesTHJifcr- 
aef saBHOCTE (n. 1 ct. 2113); 2) bb caiynai HecocTOHTejtBHOCTH 
noKJEaHcenpEHEMaTexH, BB&peHHoe Ha coxpaHeHie HMymecTBO esb- 
eMJieTCE E3B KOHEypca (ctt. 2119 h 2120) e 3) coxpaHHHH pac- 
hecke ocBo6o^a;aK)TCH otb miaTeata repfioBaro c6opa e hohuehhb. 
IIoaTOMy ? bb cjEyna^ oOHapyscemji npHKpHTaro HOKxaacefi 3a&Ma, 
3aaM0ji;aBen;B bb HaKa3ame yxoBxeTBOpjreTCH Eiocai bc£xb ftpyrnxB 
Kpe^ETOpOBB HO 3a8MHBIMB HEOBMaMB, BeKCeMMB E T. £. (CT. 2114). 
CoxpaHHWH paciracKH MoryTB 6 bitb nepe^aBaeMLi xoshehomb ^pyrEMB 
XEEaMB (73/103). 

4. UpeKpau^euie dosoeopa nonjiamu ne suweno ceouxo 
ocodeunocmeu: a ) npu uecocmostmejibnocmu u 5) CMepmu mou 
mu dpysou cmoponu. 

а. 1) Bb cxyqafc HecocTo&TejiBHOCTE EOKJtaacenpH- 
v HEMaTejEHj X03HHHB bb npaBls TpeSoBaTB B03BpaHi;eH3H CBoero 

EAtymecTBa, xoth 6u stg HMymecTBO no^BeprxocB ooece ejee ape- 
ctj (ctt. 2119, 2120). 2) Jajr&e, bchkIS, y Koro Haxo^ETCH na 
-caxpaneHiE EMyme ctbo HeeocTOaTexBHaro noKia^esaTejiii, 
o6s3aHB coo^htb o6b otomb, so Ha3Haq.eHHaro ny6wiEKaB;iea cpona, 
ho^b yrp03oio iHTpa$a bb 20% ctoemocth Heo6BEBxeHHaro EMy- 
meCTBa. 

б. 1) Bb exyHa'fe CMepTE EosjraHcenpnHEMaTexa r 
HaciipiKH ero bb npaBfc BCTyMema hxb bb Haex^cTBO 



bx Teneme 6 MicapeEX co jura OTKpBtTia nacJt^CTBa, bhsbatb Tfex, 
kto BMieTx y ee(>H coxpaHHBra pacnacKH. Bx 9 tomx cjiyaa^ noiua- 
jKeflaTejrH, He HSHBinieea bx Tenenie 6 MicaneBx eo nocjrfy^ 
Haro HaneaaTaHiH BM30Ba bx ny6jiHTOLixx b^omocthxx, XHinaiOTCH 
npaBa Ha BSHCKaHie no cbohmx coxpaHHUMx pacnncKaMx (rr. 2 h 
3 ct. 2113). 2) PaBHHMX o6pa30Mx HaejtisHHKH HOKJiaace-. 
A a Teas bx npaBi bx Toneme Toro ace cpoKa BH3BaTB noimace- 
npHHHMaTejrefi. Hchojtbhbx 9 to Haca^HHKH hm&iotx npaso bx 
T eqenie lO-s&THei aaBHocTH BBiTpedosaTB miymecTBO hxx ffacjri- 
TOnaTeaH, oT^aHHoe na xpaHenie (n. 4 ct. 2113). Bx cjiyqafe He- 
HMiHia hjih oxcyTCTBia Hacji^HHEOBx, coGsrateme ntt. 2, 3 h 4 CT. 
2113 B03JiaraeTca Ha MicTa h ran;a ; o6s3aHHi>ia no samoHaMx bh- 
BMBaTB Kpe^HTOpOBX H BOJEJBHHEOBX yMepIHHXX, HO %b CTpaXOMX 3a- 
ICOHHOfi OTB^TCTBeEHOCTH (n. 5 CT. 2113). 

II. IIoKJia&ca eb zocmtmut$aocb u dpyzuxb aaeedeninxb. 

Uod'b UMeMM'b no%Jiaotcu ex eocmummax% u dpysuxo 
3a8edeuifix r b pa3yM%emest ocoouu eud'b dososopa nonjiaxcu, e% 
cujiy nomopaeo noKMiomdcmeM (nommumesh, npimmiu) 
UMTberm npaeo mpedosamb om% codepmamejieti smux'b 3aeede- 
niu coxpaueum uaxodsmt/uxesi npu uejix eeiueil. 

OcoSeHHOCTH 0TOH HOEiaJKH TSLKOBHt 

1. Co^epsEaTejtL 3aBeaeHis 6e3x oco6aro o tomx corjia- 

HxeHia o6s3aHX coxpaHHTB Bens;H. 

2. Ohx OTB'fenaeTX, o^naKO, fflmB sa t6 boh^h, kotopbjh Ha- 
xopTca bx aaBe^ema. 

3. Ero OTBiTCTBeHHOCTB OpO CTHpaeTCH H Ha ftMCTBLS CBOHXX 
CJ[yacain;HXX. HoH^TX OTBilTCTBeHHOCTH, eCM yfiHTKH OTX H6C0’ 
xpanesia Bero;H npoH3oiHM otx Henpeoji;ojEHMot chxh, cboActbx caMoi: 
Bemn, jeh6o no bhh£ caMoro n pi ^ 32Karo,— Jaunxi& bh^x noKsa^n no- 
spo6no Hpei^ycMaTpHBaeTX IIpoeKTX^(cT. 1921 h cs«). HanpoTHBX, 
BX HameMX flfctCTByKHflieMX 3aK0H0^aT6JEBCTB^ h4tX COOTB^TCTByS)- 

rpnxx nocTaHOBxeHifi. Hto ace KaeaeTca ceHaTCEofi npaicTHKH, to ona 
Bee 6oaie cTpeMHTca peryaspoBaTB #aHEHl bhsx Hooaam. Taicx, 
1) cenaTx npHMo nocTaHOBMOTx, hto co^epacaTexx Tpa kt npa 
OTB^naeTx 3a npoitamy, ho He6pe2£HOCTn ero c^yrx, c^ansaro 
HMX- Ha xpaHeHie Bepxnnro naaxBa noctTHTeiiei, ^aace bx 
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TOMT. cjtyqa&j eora Haines's h ocyi^eBB noxaTHTeas Malta (00/79, 
cp. TaKJKe 94/64, infill h ct. 2124). Jajrlie, 2) ceHaTB pa3BHCHMB 
Ta«e, BTO CO^epjKaTejEH HOCTOHJIHXB RBOpOB B OTB'lmiOTB 
3a nponaasy H3B ;h,bopobb Bein;ef npoteasKteB, ;a;a3Ke h ne cjj^aHHHXB 
ims sa xpaaeme (71/896, cp. 71/1161). 3) HaKOEeijB, ceHaTB pa3B- 
ecemb npeMO, eto eogepasaTeM roCTums, m e 6 ji a p o- 
BaHHHXI KOMHaTS, IOCTOIJIHXS JBOpOBS H ^ p/ 3 a- 
Be^enift OTB&MaH>TB 3a nponamy Bem.eS noc'fcTHTejief, npoacmea- 
myto BCJrfe.ncTBie HeflOCTaraa Haa3opa 3a cayraMH a boo 6m;e 3a 3a- 
Be^eaieMB (74/777, 94/64, 00/79). 9to o6m,ee npaBmo orpanmeno, 
Ojunam bb HHTepecaxB coaepscaTexefi toctbebijb. Ohe OTBiaaioTB 
3a j^ijiocTL Bein;ei to-ibko ocTaiOBiBinixca bb rocTHHE- 
EaxB uyTemecTBeHHHEOBB, a se exyHatHHXB nociTHTejieS (08/45). 

§ 56. CTpaxosaHie HMyiu ( ecTBT> m jihub. 

I, Cmpaocoeauie 'UMytU/ecme&. 

1 . Gmpcixoeauie ecmb a) deycmoponuiu dozoeop% s% cu^y m- 
mopazo 5) cmpaxoeamejib UM%em% npaeo mpedoeamb omrb cmpa- 
xoemuKa 803Mm%c$euifi eMy UMyu^ecmeennazo drbucmeumejibuaso 
yu^ep6a,ecjiu ma%oeou npousoudemb omrb ycnoeneunazo necnacm- 
uaeo cjiy%an, e) a cmpaxoetqun'b—ycrtoemunazo eosnaepaxcde- 
nin ( npeMiu) 3a esnmuu um% ua m 5& pucn b meneuie onpe- 
diMennaao cpona (cp* cm . 2199 m . X %. 1). 

a. /(BycTOpOHHii xapaKTepB -^anHaro ^oroBopa HecoMHineEB. 
Btoh SBycTopoBHOCTBio ohb OTMHaeTp otb BsaiMiaro CTpa- 
xoBaiii. Dojub nocjiijiiHHMB pasyM^eTca tekoS jtoroBopB odmema 
MHOmXB XHIJB, BB CMy KOTOpaTO Kaac.noe H3B HBXB HM^eTB 
npaBO TpeOoBaTB otb bc^xb .npyrHXB noKpHTia HMymecTBeHHaro 
yin.epda, ecM tekoboh npoHSOHjteTB otb ycaoBaeHHaro neciacTHaro 
cjiy^aa. T. o6p., npa B3aHMHOMB cTpaxoBaaia h&tb nia th, npe- 
mih: Beet ^oroeopB oeiroBaBB sa eOs&ficTBiH jeheb jipyrB .npyry., 
noieMy h MoateTB 6 htb oraecesB kb TOBapHin,ecTBaMB epoctmmb em, 
Ean^e BCero, kb TOBapEin,ecKHMB odm.ecTBaMB, saKB iopH^HMecKHMB 
JEERaMB. 06a B03,a HMyin.eeTBeHHaro CTpaxoBasia— cb npenieft h 
6e3B TaKOBofi (BsasMHoa cTpaxoBaaie) —cocTaBjimoTB npiodptTeme 
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Kosaro BpeMera h. hm£k)tb npesBOTafayK) BaacaocTE. jm:h rpaa^an- 
cKaro odopoTa. H&iii CTpaxosaHi# ki\k% mjw,ecTB'h, Taf cb ir jchhb 
(cm. II), HanpaBJieHa Ha coxpaHeme HMyiB,ecTBeHHHXB h jemhuxb 
6 j rar& otb Tarasi cJrynafa&iXB d^CTBif, H$np., orm, bo^bt, rpa- 

aoSHTlB, Kpa™ H T. It., KOTOpfilH TpyflHO HJEH flaace HeB03M0JKH0 

npe^OTBpaxHTB. Ha nOMOnjt bb sthxb cjrynaaxB h npirxOKHTB rrpaBO. 
IlyTCMB ^oroBopa CTpaxOBania oho oSesnenHBaeTB jexoahmb npo i i- 
hoctb hxb HMyinecTBeraaro nojroaceHUL Bb b&pj Taitoro BHaneHla 
CTpaxoBaHia ysce c^iaaHH hoiihtkh cos^aTB hoblih bh^b oTpaxoBa- 
Hia— bH iproBopHaro, bb CMy cajvroro BaKOHa (up hh y % h- 
TejtBHoe CTpaxoBanie, Hanp., pafioraxB, hhhobhhkobb). 

6 . TIpaeo cmpaxoeameJisi nanpa&jieno ua eo3J[mmeuie u<\uj- 
aiecmeeuHaao dvhucmeiimejibuaso yiqepoa. 

HoftB HMeHeMB ^iicTBHTejfBHaro yxi^epda pasyM^exca 
hmohho ymepdB, a He npadraB (§ 30 II 2 b). Pacumpenie 
npaBa GTpaxoBaTeM Ha BOSM^eme 3a npeflijiK aMctbh- 
Tf^jtbHaro ym;ep6a xerno MOxceTB noBecTH eb cneKyjiHipaMB, 

6 yji;eTB bb KOpni nojppBaHa CTpaxoBaniji, KaK£ co- 

xpaseHia HMiioiri,arocH y Mn;a HMymecTBeHHaro 6 jtara. IIoaTGMy 
ace sanpemaeTca jBoiHoe cTpaxoBaaie (79/80, 78/48). O^Haico, 
H EBOfHOe CTpaXOBaHie B03M0JKH0 HpH3HaBaTB ^'fe&CTBHTejEBHSIMB, 
nocKOJiBKy nocjiiflyromee CTpaxoBanie nOEpHBaeTB He^oGTajomyio 
ctohmocte 3acTpaxoBaHHaro HMynjeeTBa. Eme HpaBMBH^e nocTy- 
naTB npa sboShomb CTpaxoBaHls, npH 3 HaBaff CTpaxoBmaKOBB cbh- 
saHHHMH co3Ha;apHHMB o6a3aTejEbCTBOMB. Haiira npaKTHKa flony- 
CKaeTB bo3mo2choctb nponopuloHajEBHaro HOKpHTis ymepda spar ;a;B 0 i- 
homb CTpaxoBatiiH (84/114). Boxfee Toro, bb sack#. Pp, Kac. C. 
otb 2 hoh6. 1911 r. no e- Mropo^aHOBa, cenaTB npH3HaxB B03- 
mohchhmb o^HOBpeMeHHoe npe&BHBJieHie hckobb kb ,ipyMi> o6iu;e~ 
CTBaMB, kb KasynoMy bb noJEHof CYMM&, .noaycKaH npe^BSMeHie 
epBM^cTHaro HCKa, aHaaornrao eoBM^CTHOMy ncsy no BeKce- 
flfo kb BeKceatenaTejEK) h nopyiHTejuo, mh kb OTB'feTiHKaMB 00 
HCKy 0 nOTpaB$ (06/106,89/68)* IIohhtho, tto 1) HeBOSKoaciro CTpa- 
xOBame xora 6b h 3 ,%ficTBHTejEBHaroHMyiH;eGTBeHHaroyia 6 p 6 aBB tomb 
cjiyna^, ecxH TaKoi yiEtepd-t cBH3aHB gb HapyixreHieMB saKOHa h 
HpaBCTBeBHOCTH (CT- 1528). PaBHHMB o6pa30MB HOHHTHO ? *ITO 2) He- 
B03M02KH0 BOSM^menie yinepda, ecHH TaEOBoS yi^epdB npoHSome^B 
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xoth dm otb HecqacTHaro .exynaH, ho no bhhI caMoro c/rpaxo- 
saxeM. IIoaTOMy CTpaxoBaxe jib se tojibko o()H3aHB coxpamrrL 
aacTpaxonaHHOe HMymeeTBO, no h coo6in 1 aTB o npoHcureji.iimxB H3Mi- 
nemHXB, khkb pasno HeMe.njieHHO yBi^OMiuiTB h o HacTynHBiiieMB 
HecnacTia. Ecjjh ase HecnacTae npoH3oirao no bhh^ TpeTtnro 
jriua, to CTpasoBaTejm ne TepsieTB cBoero npaBa, a cxpaxoBni;HKy 
npe^ocTaBMexcn, yiuraTHBB ynj;ep6B CTpaxosaTejiio, ne3aBHCHMO otb 
H ero OfipaTHTBCH CB HCKOMB KB BHHOBHOMy JIHHy (72/98). 3) Grpa- 
xoBaxejiB jimnaeTCH Tame CBoero npaBa h bb tomb cxynai, 
eera #aHHHH hmb cyin,ecTBeHHHH 3 m OTB'feTCTBeHHoeTH 

CTpaXOBlUHKa 3a pHCKB, OKa3aMCB HeB&pHUMH, HJIH CaMBlt pHCKB 
6&IJIB MIHB BOOfipnHCaeMBIMB (cm. b). 

b. Ilpaeo cmpaxoeti^una na npeMiw npednosasaerm dmii - 
cmeumejibuoe ueceuie pucna . 

IIoBTOMy h4tb npana na npe m i 10 thmb, tj$> He 6 hjeo He- 
ceHin pHCKa, nanp., yace BBiuura hbb-ho^b pncEa me ysce 

norafka. T. o6p., cy6 b eKTHBHan HeH3BicTHOCTB h© 3aMipneTB o6b- 
eKTHBHyio. Bb HanieMB. npaB^ hm^ctch HCMioneHie bb mopckomb 
CT paxoBaHin (ct. 568 Yct. xopr.). 

2 . CyttfecmeeHHUJi npimad&ejtcuocmu cmpaxoeauist umij - 
ttyecme% %poM% coejiameniji: a) npedMem f b, 6) pucn% e) npe - 
Mist u s ) epom. 

a. II pejMGTOMB CTpaxoBaHin hbm 6 tch B 03 narpa®ji;eHie 
ymep 6 a (cTpaxoBan cyMMa), ecra ohb HacxynHTB otb ycxo- 
BjieHHaro HecaacTHaro exynaa (o6b ym,ep 64 cm. X 6 ). Cxpaxo- 
Baa cyMMa onpe^Mexca 3 apaHie nyxeMB oh^hkh HMym;ecTBa 
cxpaxyeMaro. yMaHHBaeTCH ona ^eHBraMH ms me HaTypofl, co- 
pa 3 MipHO B©JiHTHH^yiiiiep 6 a ( 6 orte nojtpodno stotb BonpocB H 3 jja- 
raeTCH bb ToprOBOMB npaB&). 

6. Phckb npe^noxaraeTB bobmohchootb HacTynxeHia yn*ep6a 
otb ycjiOBjreHHaro HecqacTHaro cjiynas. 

1 

b. Ilpe mis BHpaKaeTca bb aeaeaujoi Mart, bhochmoh bb 
onpe^iJieHHHfi cpoKB bb BOSnarpaac^eHie aa phckb, noneMy h h© 
no^jieasHTB B03BpaTy, pa3B& 6u toxbko goroBopB 0Ka3ajrca He^ti- 

CTBHTOJIBHLIMB. 
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r. C p o k b eoTB cymecTBeHHas npnnaji.jEesKHocTB, noTOMy hto 
cponoMB onpe&4MeTca nagajro n noneip. otbIjTctbghhocth cTpa- 
xOBin,HKa. 

3- flam 3mcoH'b m mpeoyerm miebMennou (fiopMU dM 
doeoeopa cmpaxoeanm . 

OftHaKO, o6HKHOBeHHO aoroBopti cTpasoBaHia cosepmaiOTca bt> 
nacBMeHHOfi $opM% (eojehcb). Bb BH£y Toro, q r io HauiB 3aK0HB 
He Tpe6yeTB nncBMeHHOH <|>opMH, e^Ba-ra npaBEJibna npaKTHica ce- 
naxa, KOTopan ciHTaeTB ^oroBop'b CTpaxoBaHia cogtohbidhmc h ct> 
MOMBHTa B3H0Ca CTpRXOBOH npe-MlH H BOjyqeKia BB TOMB KBH- 
TaHnjn (73/1187) hjeh cb MOMeHTa BH^aHH npe^sapHTejiBHaro cbh- 
^iTejtBCTBa areHTOMB oOmecTBa (78/282; cp., o^naico, M 206, Cy- 
fteOnan npaKTKKa, hsjj;. B h c o h a,—cxpaxoBanie no TeaerpaMMi). 

4. Earn na ocoSenmemb doeoeopa cmpaxoeamn, cjm- 
dyeni'b ynmamb na npaeo omcmynsenisi cmopom orm> doao- 
eopa. 


IIpaBo OTCTynJteHin se cflinyerb, ounaKo, eM&uiEBaTb cb npe- 
Kpani;eHieMB. OxcTynjreHie bb ran/k CTpaxoBiunna MoaceTB nacTY- 
HETB, nanp., BCJi^CTBie coofimeaia eMy HenpaBHJiBHHXB o 

3acTpaxoBaHHOMB HMym;ecTB , fe no bhh£ cxpaxoBaTejEH. I?3iaBH&m ace 
chocoOb coOcTBenno npeEpanjienin .noroBopa cTpaxoBamn fiyaero 
ncTeqenie eposa. HaeTymteme neciacTHaro cxynan, kotophmb npn- 
nnneHB yn3,ep6B, caMO no ce6% ne npeKpan^aeTB cTpaxoBanin. 

II. Cmp aoc o o ani e jvwg&* 

1 , Ompaxoeanie jmufb, eoxpansm e~t> ejimmixo uepmax~ n 
npupody cmpaxoeoeo doeoeopa, mihM’b ue Mewm pmm 4mmi- 
%aemc.fi orm> cmpaxoaanitt vMywfiCTM'b. 

IIo9TOMy 3 ;i,icf» npsMO cjif.^yeTi. otm4thti> it o c o (5 e h h o 
cth, kotophmh xapairreptisyeTcs CTpaxoBame jihhp, bx, craMie 
ott, cTpaxoBaHia HMymecTBH. 1. II p e r T, m e t % cTpaxoBairia ne cctb 
B 03HarpaacAceie sificTBHTejiLHaro ynpepoa, a 11 o a y x e h i e ppHemHoI 
cyMMH, na cjyiaft ofteanexeniH jihbhhxh 6aarx>, KaitvTo: jkh3Hh 
(bx> HHTcpecaxT, ceMtH), cTapocTH, 6oai3HK, ogeanexeflia soro-saGo 
npHflaHHMi, cTBiieipnieH h t. n. Bh cbssh et 3 thm-b bobmokho CTpa- 
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xosame xhhb, bb oMH^ie otb CTpaxoBapia HMymecTBB, bb jho6omb pa3- 
Mipt. 2. HeB^pnocTB h a h nenojKOTa CBifliHifiBB &ws$ 
cxpaxoBaTeM xoth h cTpaxoBmray npaso OTCTymeniH, ho 

BB HfcMXB CHpaBejtXHBOCTH OrpaHOTHBaeTCSI KpaTKOK) HaBHOCTBK). 
Eoaiie Toro, no corjtamemio bo3mohcho ycTpaHHTB ,n;aHH:oe npa- 
bo oTCTynxeHia, a paBHUMB o6pa30MB npe^ycMOTp^TB b h h y 
CTpasoBaTejs (caMoy6iftcTBO, ay3 xe>: npn CTpaxosasiH :kh3hh). 
3. CTpaxOBanie xhi^b $onycTHMO bb noji-tsy TpeTBHXB 
jt h n; b, h, no HCKajonoHiio, bo3mohsho expaxoBame TaK^e nyasoS schshh 
BB CBOK) HOjrB3y, TBMB, Tft'fc CTpaXOBaTeXB HM&eTB 0C06blft HHT6peCB ? 
nanp., cxpaxoBame jkh3Hh Myasa. O^naKO, TaEOe CTpaxoBaHie ny- 
HtOH 5KH3HH B03M03KH0 JiHIHB CB COrxaC3.H TOrO MI*a, HBH aCH3HB 

cTpaxyeTCH. B. m. npaBMBHie He aonycKaxB yKa3aHHaro HCKjrone- 
aia bb BHay B 03 MoacHaro co 6 jta 3 Ha JsejxaTB CMepra 3 aexpaxoBaH- 
naro Jinita. 4 . Oco 6 ghhoctb npeKpaxu;eHia sorOBOpa CTpaxOBaaia 
jLmx% cocTasMeTB BOSBpaTi. npoMift bb onpe^ijeHHofl Ha- 
oth (pe 3 epBHbia npeniH) Ha cayHafi HecocTOirrejEBHOCTH CTpaxOBin;H- 
Ka hjth ftame OTEa 3 a cxpaxoBaTera otb aoroBopa. Bb nocxi^HeMB 
cxynai ^onycKaeTca Taicrne B 03 BpaTB h bc 6 xb BHecenHuxB npeMit.— 
IIoji;po 6 hbth nocTaHOBjrema o ftoroBopaxB eTpaxoBania MymeeTBB 
h jihijb co^ep^aTCH bb ycTaBaxB CTpaxOBMXB o 6 m,ecTBB.— Bb 3 a- 
KJiBDaeaie ca&flyeTB go 6 aBHTB, hto ^oroBopHBta o 6 n 3 aTejiBGTBa na- 
CTOHmel raaB&r cocTaBaaioTB npeHMymecTBeHHO o 6 jracTB ToproBaro 
npasa. 


mtiBti IX. 06H3aTenbCTBa h3Tj npaBOMpyuieiiifl Oipmn bo3hh- 

rpTOHfo nacTHaro). 

§ 57. 06m.ee noH^Tie h KJiaccH<&HKau,i*i o6ji3aTeJiJE>CTBX> 

H3b npaBOHapym^Hifi. 

\ . 

1 . 06H3amejibcmea npaeonapymemu npednojiaeawrm 
djiM csoeeo sosuuKuoseMui uajiunuocmb cyu^ecmseuuux^ npu- 
Hadaemuocmen npaeouapymmitt. 

3th upsHa^excHOCTH yace h3b£gthh (§ 10). Hmh GyayTB: 
1) BHHOBHOCTB (yMKECeaB KM HGOCTOpO^HOCTB); 2 . H e flt 0 3 B 0* 
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jieHHocTB ffificTBixt (§ 3o 1); 3, bhkobhog Hapyuieirie He- 
3;o3BOJieHEBiM: r b ftMcTBieME cyd'&eiHEBHaro k p a b a (BJiacxH, 
npaBOMOMiE). Be HeMHorsxE ejiyHaaxE ftkiaiDTCff, o;aHaKO ? OTCTy- 
raeHia: ote yKa3aHHBrx t b npHHajuteacHOCTeH h rjiaB. o6p. —be Hirce- 
pecaxE rpamtfancKaro odopoxa (§ 59). 

2. B'b coommmcmeiu ce cyty-ecmeeunuMii njnmadjiewcm- 
nnjwiu npaeouapyuiemn u omc-mjnjienLHMii om% mm\ cjim- 
dyem^KJimcu^my^upoeamb odmameMcmea U3% npaeouapyiaenm , 

. TaKofi Memo H£acoH$Hican;iH #aHHEixE ofiffsaTeortCTBi He 
aaiOT'B, oftHaKO, saniH rpa^asoKie 3aKOHH. Ohh co^epjKaTE nnoe 
Atjienie odH3aT0jr&CTBE B3E npaBOHapymesiH b'b 6 rji. II Knars; 
„0 apaB^ BOBHarpaJK^eiris 3a EOHeceBHue Bpejj,i> 
h y 6 h tk h“. Upa tome sainH saKOHH paamnaiGTE: 1) npaBa 
ita B03Harpa3E^6Hie 3a HpmyKHTejiBHoe oTMy^eme h t. & 
(ctt. 575—608) h 2) npaBa Ha BOBHarpaacftBHie nacrsoe. IIo- 
h octb o6H3aTejiBCTBa B3E npaBOHapymeKiif. IIpaBa B03sa- 
rpassAems nacTsaro H3ji araioTcs be TpexE pydpHKaxE: 1) „0 B03- 
Harpaac^eHiH 3a BJia^isie nyasHME HMynj;ecTBoME“ (ctt. 609—643); 
2) „0 B03HarpassaeHiH 3a Bpe^E h ydHTKH, npMHHeHHBre npecTy- 
lureHieME hjeh upocTynKOME" (ctt. 644—683) h 3) „0 B03Harpa3K^e- 
h!h 3a Bpejp> h y6HTKH, nocE^OBaBinie ote ft&HHit, He npssna- 
BaeMHXE npecTymeHisMH h npocTynitaMH* (ctt. 684 — 689). Hbjio- 
'rKeHHoe ftluenie M npaBE na B03narpa^eHie naeTBoe" ce tohkh 
apfcHis HaKa3yeMaro h HeHaKa3yeMaro apaBOHapymeHin—He HMieTE 
cym,ecTBeHHaro 3Han.eHis. Tl/Laenie sTOMorao 6 bt 6 htb cymeCTBeHHttME, 
ecjrs du sacTHoe BOSHarpa^eme 3a Bpe^E 3 HpHngHeHHBit HaKasye- 
MHMH apaBOHapymeHiSMH, Hp0H3B0^M0CB T 0 a B E 0 BE VrOJlOBHOME 

nopffftKi. Ha 3 tome> Mescgy hpohhme, HacxaHsajOTE HiKOTopne 
ynesHe be HHTepecaxE Maaorayinaro, di^aaro Hace^esin 
(MesrepE). OcHOBaHieME ffja axoro c-xyscHTE to, hto Majroo6e3tre- 
seHHoe Hacejreme, nando^e CTpa^aKHii.ee ote yroJiOBHHXE npaso* 
Hapyrnenifi, MonexE jrerxe, upoiae, cnpaBeiPHB’fee ocyraecTBHTE cbo© 
npaBo Ha B03Harpa3Kftesie be yro.soBBOME HopHtfKis, h^me be rpa~ 
2Kn;aHCKOMB. Y nacE HOTepniBineMy upeflOGTaMaeTca upaBO HCftaxE 
B03Harpaac,3;eHiH hih be yroJioBHOME nopHKK§ hjeih be rpa^K^aH- 
ckome. HraKEj npBHfiTaa HaniHMH aaKOHaMH MaccH$HKan;iH odH3a- 
Te,TBCTBE H3E HpaBOHapyffieBii BE CyiHHOCTB BBJIHeXCa H3i£HmneK>. 
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Bto no^nepESBaerB h ceHaTi>. Tpa^ancKaa OTBtTCTBeHHOCTB sa 
yCJhtkh He aaBHCHT^ on Toro, npraHHesKr jth ohh fttnHieMB 
npecTynsMMB (ct. 644) me HenpecTyim&iM'B (ct. 684; cm. 01/121). 
IIoaroMy 6. m. cjr^syeTB ^aTB sayio KjraccH^HKan;iK), 6oate otb 4- 
naioinyio cyin,ecTBy ft-ktra, &% 3hbhchmocth otb itpsHa^jieHCHOcTef 
npaBOHapyuieHm h OTcxymteHift on hhxb. Bo-nepBBiXB, cat- 
HyeTi> rpynny o6s3aTe.3BCTBeHHHxs npaBB Ha B03Harpa- 

acseme 3a Bpe^B, bhhobho npraHHeHHHi (§ 58). Bo-btophxb,— 
BBi^tMTB bb oco6yio rpynny oteaTejiBCTBeHHHH npaBa Ha Bosna- 
rpaacfteHie 3a Bpe&B, neBHHOBHO npraHHeHHEifi: ^tftCTBieMB cjrynag- 
hbimb, mh ii;o3BOJieBHHM'B, mh 6&m> napynieHiH cySxeKTHBHaro 
npasa, ra h cb sapymeHi em> npasa, ho CBepxB npHEHHeHHaro 
npe^a (§ 59). 

§ 58. 06jJ3aTejn>cTBa H3T> npaBOHapyiireHiii: B03M'fein ) eme 
spe^aa, bhhobho npsiuH Hen Haro. 

1. Bo3JM6ttyenie epeda, eunoeno npununennaeo (yMUWJien- 
ho ujm neocmopooxmo ), ecmb a) manoe oSmameJibcmeo us'K 
npaeouapyweuiu, e% cujvy nomopaso nomepnmwiu 6) 
npam mpedoeamb omb eunoenaeo jimafib eoQHCbepaofedeHin sa 
eecb nenocpedcmeeum npuHUHeunwn uM'b eped% (cm. 644, 684). 

а. BosMtin.enie Bpe^a, bhhobho npHnnsesHaro, m. 5. Ha- 
3BaH0 o 6 a 3 aT e jib ct b o mb bb cray ct. 574. 0Ta c t a t b s 

rOBOpHTB, HTO „B C H K i H ym;ep6T> BB HMymeCTBt H UpHHHH0HHH0 
KOMyrfH6o BpeftB HJIH yfiHTKH C% O^HOH CTOpOHBI sajiaraiOTB 0 6 E- 
3aHnoGTB ^ocTaBJLBTB, a cb 3;pyrofi npoHSBO^ara npaso Tpe- 
6 o b a t b B03narpaacji;eHis w . A hto B03MtmeBie Bpe^a Tpe6yeTB ^jih 
B 03HHKH0B6His O&J3aT0JILOTBa BHHOBHOGTH, 3TO ECHO CJlt^yCTB 
H3T> ct. 647 m nacTBio h3b ct. 684. C t a t b a 647 npflMO roBopHTB". 
„He no^Jie^aTTb B03Harpaac3;eHiio Bpe^H h y6&Tm, npoHcme^- 
mie on ^tania cjiynaiHaro, yraneHHaro He tojilko 6e3B Ha- 
MtpeHia, ho h 6e3B BCHKof co ctopohh yraHHBmaro oho© Heocxo- 
P03KH0CTH W . 0 ct. 684 cm. § 10 3. 

б . Upaeo nomepnmmazo cocmoum'b 6% mpedoeamu 1) 
om% euHoenaco jimjpi 3) eommpamdewisi sa eped% umocped - 
cmeeunuii. 


t 



1. Bhhobhhmh jthh.om'i, 6y;neTH BosKit, eto jimm- 
JieHHO H3H HeOGTOpO^HO HpHHHHMH BpeftH CBOHMH ^MlCTBieMB. 
JIpH 3TOMH, 1) CpeftH HaKa3yeMBlXH aMcTBifi He-OSXOJIHMO pa3JIHHaTL 

yMHinjreHHoe h HeocTopoacHoe jcfcsaie. ^fcjio Bn tomh, hto He boh- 
Koe HeocToposKHoe ^tfioTBie Hasa3yeMo bh yrojiOBiioMH 3aE0Hi 
(cp. Hanp. ct. 674 h ct. 678). 2) HaiipoTran, sh neHaKa3yeMHxn 

CTBisXH H-feTH HaftOdHOCTH pa3JlHEaTB JMHCea'B H HeOCTOpoaCHOCTB. 

Heo6xo,pn*io tojilko; hto6h ^MctbIg He 6 buo eayHafiHHMn. Bnpo- 
qeMH, h 3 ftfccL HpoftoamaTOTH eme paamnaTL CTeneHB bhhh: 
rpydyio, jrerKyio h EOHKpeTHyio BHHy. HaxaeMy iipaBy He cobc4mh 
ny3K;a;o ftiaeme bhhh ho ea creHeHHMH (cm. ct. 2105). 

2. IIpaBo noTepn^Binaro npocTspaeTca Ha B03M4m,e- 
sie Bpe^a, hjih, no TepMEmnorin namero 3aKOHa, „Bpe&a h yduT- 
kobh“ H6B0cp6 ^GTBeHHHXB *) (ct. 644). Hto 3&e saeaeTCH 6o~ 
Ji4e oT^aJieHHaro Bpena (EocBBSHaro), to HOTepn^Binit HM&eTH 
npaso sa sosHarpaayneHie 3a 3toth Bpejrt tojibko bh tomh cjiynai, 
ecjis BHHOBHHt HMfc.nn HaMipeiie npsTOHHTL doaie or^ajiea- 
hhh Bpe^H (ct. 645).—OccdeHHocTBK) BosHarpaas^eniH 3a Bpe^H, 
BHHOBHO npHHHH6HHHfi HOCpeftCTBOMH HaKa3yeMarO ^itOTBis, HB- 
motch ycHjrenie otb^tctbshhocth anna, no cpaBHeniio ch ero 

OTB^TCTBeHHOCTHEO 3a BpeftH, BHHOBHO HpHHHHeHHHft UOCpeftCTBOMH 
H6HaEa3yeMEfx'B ^hctbIh. Tann, 1) bh cjiynat Heymraxia B03Ha- 
rpaaeftems aosBomeTCH nocTynHTB ch bhhobhhmh, KaKH ct. aeco- 
CTOSTeatHHMT. ftOJEKHHKOMH Ha OCHOBaHiH, CT. 6*2 yJIOH. 0 HaK. 
(ct. 646). 2) Bh cjryqai npnraHeHis Bpe^a h^ckojilkhmb: mpaMH 
B03M03CHa HXH OTB'feTGTBeHHOCTB EpyTOBaS, KOT^a H6JIB3H ycTaso- 
BHTL CH TOHHOCTBIO KOJIH^eCTBO, Bpefta, HpHHHHeHHaTO #MCTBisMH 

Hanaro H 3 H bhhobhuxh (ct. 650), mh Kor^a, upa: npeABapHTe,aa** 
homh corjiaciH bhhobhmxh Ha eoBepmeHie HaKa3yeMaro 
&TO-JIH 60 H3H HHXH OKa3K6TCa HeCOOTOHTejrBHHMH (ct. 648 ).— ^Ito 
K acaeTcn, ^aa%e, toto, KaKH B03M'fein 1 a8TCH yn^opOn, to ero B03 m 4~ 
H^enie He npe&nojraraeTH HenpeMtoHO B03Harpas^;eHiH tojibko fte- 
Heacnaro. Bo 3 Mo&ho TpedOBaTB B03Bpan^eHin HMyn^ecTBa (ct. 671) 
mn* JtHHiL HCHpaB-Henis, bh cxyTa4 ero HOBpesjceHia (ct. 678), MH 


* } yC htkh Henocpe^cfBeHHMe, t. e. upHMo cBS3aHHHe ch ^as- 
aHMH S-feftCTBieMH, oCHHMaiOTH CodOE) H yHJEep6H H HOTCpSHByE) BU- 
. ro^y (99/41). 
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ftasce yKHHToaieKLs 3a cneTB BHHOBHaro ran;a KaKHXB-jiH()o cxpoeHifi, 
Hpo^oaacaroinHXB npHEHHSTB me yrpoacaTB BpeftOMB (ct. 685). Bci 
9 th npaBMa OAHHaEOBO npHM^HsioTcs kb B03MimeHiio Bpe^a, npn- 
gaaeHHaro HaKa3yeMHMB h HeHaKa3yeMLiMB p/feasieMB (ct. 685). — 
OaMHt pasM&pB B03BarpaacaeHiB 3a npHHHHeHHHfi Bpe;a,B MoaceTB 
onpe^MTBcs cb noMom;tio npHCsmHHXB ii&hobeihkobb hjih cBt^y- 
ibhxb raises (ctt. 685 h 689), mototb BH^aBaTBca bb bb^ 4 eace- 
ro^HBrsB MaTesceft (ctt. 676, 683), onpe^jreHHHXB cyMMB Ha no- 
Kptme pacxoftOBB no JiteHeiriK) (ctt. 658, 660, 662, 668, 680 H^p.), 
na norpeSeHie (ct. 658), ira noKpBrrie ym;ep6a (ct. 673 h ap.). 

3. Gyu^eemeenuyn) npunadAewcuocjnb oSmamejibcmea, ocuo- 
muuaso ua etmoenoMh npimumniu epeda , nanasyeMum* ujiu 
nmwKamjeMUMfb drbucmeieM%~-6e3pasJiu%H0, uomumo sunoswocmu 
u nedo360JieuHocmu dibucmeifi, napyrneuin cyo^emnuenaso npaea, 
eovmaejimm'h npununeuie epeda a) twyu^eemeeHHaeo u 6) npae- 
cmeennaeo . 

a. UMymecTBeHHHf BpeftB npeu;ycMaTpHBaeTCH HamsMir 
3aEOHaMH bb cji'InijKHiiHXB cJiyHasxB. 1) IIpHBHHeHie Bpe^a, 

CTBie rainesis kcbshe HeaoBliKa, t4>mb H3B ero 6 jih3Khxb, kotopbixb 
ohb co^epacaJiB co6ctb6hhhmb Tpy^aMH: po^HTejtei, aeeny h H^Tefi,— 
ecJTH ohh He bm£k>tb jipyrHXB cpeaCTBB coinepacamn, hm 9th cpeji;- 
CTBa se^ocTaTOTOH (ct. 657). 2) HpEHEHeme Bpe^a neaoB^Ey ny~ 
tomb HOBpeac^eHlH mh pa3CTpoflcTBa ero 3^opoBLa, a Tassse nyTeMB 
aameHia ero cboOo^k, ecra Bce.nro OTHMaeTB y Hero bo3mokhoctb 
cHHCKHBaTB nponETame ceS^ h CBoeny ceMelcTBy na BpeMH 
Han naBcer^a cbohme o&sitohmh Tpy^ara (ctt. 660, 661 h 665). 
3) IlpHEHneHie Bpe,a,a nocpe^CTBOMB npHCBoema (ctt. 671, 672) a 
saa^Hia (ctt. 609—643) ayacsMB HMymecTBOMB. UpHBHHeHie Bpe#a 
Taoce nocpe;n;eTBOMB HCTpedaenia h as hobp extern# HMyncecTBa (ctt. 
673 h 685), bb nacTHOGTH, HCTpeSaenia ms noBpe^eHiH moctobb 
me nocTaBaesia bb p£idi 3aKOjroBB, h&mb yAepJKHBaiOTCH cjrfeftyio- 
113,16 ho soa;HOMy nyra HpoMBimaeBHHEH cb TosapaMH (ctt. 674 h 
685). 4) npHTHHesie Bpeu,3 pjhhocthhmi mijaMH H3B ko- 

pfiTCTHHXB HUH HHHXB MHHHXB BHftOBB HOCpe^CTBOMB jr&SCTBii HO 

cayacSi (ct. 677); cy^taMH, hoct&hobhbihhmh yMBTHiaenno bm 
HO HeOCM;OTpHTeaLHOCTH H HeBHHMaHlK) KB ftt^y OKOHTaTeaBHHfi nps- 
rosopB, BosigcTBle Koero noHecB saKasasie HeBHHBHS (ctt. 678 h 
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679), EJLB GBepX'L MipH, 3aK0HH() EOGTaHOBJieHHOt (cT. 680), E x l H- 
HOBHEKaMB E O Jl E H, i II, KOToptie, npE ECEOJIHeHiB nparoBopa 
yroaoBnaro, nosBeprnyTB 3aBi^0M0 ejie no HeoeMOTpsTejibHOOTH Ha- 
Ka3aniio senpHroBopesHaro mh Me naKaasyTB BHHOBHaro CBHUie 
M’fepti (CT. 681). 

6. HpaBCTBeHHHi b p e # b npe^ycMaTpnBaeTca nanrnMn 
saKonaMH bb cjr^yiomHX'B c-nyqasxB. 1) npagsHeme KaKEMB-mfio 
cpescTBOMB seE3rjia^nMaro Ha rani s^eeust, hh b^obh o6eso6pa 
nceHin, me H 3HacMOBanie s'&bhh&t, hjte iioxHiseHie nesaMy^nei 
meHiu.EHKr, TaKia sseHmHHH no em£k)tb cpescTBB eb eyme- 
CTBOBamio (ct. 662—664, cp. TaEcace ct. 666). yKasannoe HpWi- 
Henie Bpe.ua, B03Harpa3KsaK>iiieecn nps ycjroBin neEM^nia cpesCTBB 
y noTepMBnmxB, tobopetb cKop£e o 6 b EMyniecTBeHHOMB Bpesi, 
ntMB 0 HpaBCTB 0 HHOM/B, O&naKo, bb ochob 4 BOBHarpanseHia Jie- 
JKHTB 3,fl,4cB HpaBCTBOHHHH BpeftB, a He HMyHEeCTBOHHHt ymepOB. 
2) UpEHEHeHie Bpe#a nocpescTBOMB Hasecema jcmhoiI o 5 e£bi 
ejih ocKopSaema, — 6 e 3 q e c t i e, Koxopoe, no npocLfrfc oSnacen- 
naro, MoaceTB 6 u tb B 03HarpaKsaeM0 otb osnoro 3,0 nnTE&ecHTE 
py&nefi (ctt* 667—669). CsepxB Toro bosmo^kho rpe6oBaTB Boasa- 
rpa3Knesia 3a yin^pfo bb Epe^HT^ ejxh bb EMyisecTB^ BcalisoTBie 
MEHoft o 6 eslt ejie ocEopSjreHin (ct. 670 ). Hceb 0 njtaTeac§ 6es- 
necTia He m. 6 . coesBHGHB cb TpedoBanieMB naEaaaHia BKHOBiraro 
(ctx. 668, 669). 3) npEESHSHie Bpesa cy#EHMH (cm. a.) ? eoh 

ie. 6. o6n3aHH BanjraxHTB npnroBopeHEOMy oBepxB j 6 hteobb 
eii^e 3 a neBHHHoe ocyacseHie otb ct& so HiecTBcoTB pytoft 

E3E OTB SeCHTE EO HieCTHSecaTE, BB SaBECHMOCTE OTB TOTO, 00- 

HecB Jin HeBEHOBHHn naKaaanie yrojroBHoe me HcnpaBETe^iBHOe 
(ctt, 678 E 679). ^ 

§ 59. O033aTejibCTBa B03M'jk*u I eHi# BpeAa, npHMHHeHHaro 
cjiy^aMHbiMT> A'feficTBieM^b, A03B0JieHHbiMi> A^McTBieivnb, 

6 e 3 "b Hapyipeni^ eySnbeKTHBHaro npa^a hjih ceepx'B npH- 

qHHeHHaro epe^a* 

I. Cjiyuauiibist dmucmmn. 

•4 

1. 06sisamejihtmm eo3Mm{mm epeda m dmlicmem cay- 
%aimuM cocmaeJimoM'h ucnawneuie U3b oSufaeo npacuau oob 
omemmcmeeHHocmu Jiuiub sa cuhoshuh dtbilcnieiH (cm, H47)> 
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Tarda ofeaTeuBCTBa Epe^ycMaTpHBaiOTca HainuMii 3aKonaMH 
Bt cjri^yromHXT, c a y h a axt>. 1) npa^HHenie spe^a mrjioji&thbmh, 
Kor;a;a poftHTera EOKaasyra, too He hm4jih HHKaKBXB cpea.CTBT> kt> 
npe^ynpeac^eHiio npecTyraenia hih npoCTyniza MajrojrfcTHsro (ct. 653 
.it 686), a paBHO npHHHHeHie spe^a 6e3YMHHMH mh cyMacineftiiiHMH 
na tomt> Me ocHOBasiH (ct. 654) h noEJra^enpHHHMaTeJiHMH (ctt. 665, 
2105). 2) IIpHBHHeHie Bpe^a BCJiij^CTBie cMepra h.ih noBpe^enia 
BB 3XOpOBBH HpH aKCMOaTapm HCe^^3HHX r b ^oport H napOXO^fftlXB 
coo6m,eHii, paaB'fe tojileo Bjta^jrBaLi jrcejr^BHo^opoacHHXB eih na- 
poxo^HHXB npe^apiatifi ^OKaacyTB, too HecnacTLe npoH3oinJio He 
no beh 4 yirpaBjresia npeftnpismeM'B h ero areHTOBB eh 3kg Bcaia- 
cTBie BOS^HCTBia Henpeo^ojtHMOH chm (ct. 683). 3) CorjiacHO 

pa3pa6aTHBaeMOMy HtiHfc upaB htojibctbomb 3aKOHonpoeETy, nps- 
HHHenie Bpe^a noTepn^BiHHM^ scii^cTBie HecgacTHHXB cjryqaeBB 
cJiyjsaiQHx^, MacTepOBUXT) h pafioaaxB na 3K6n£3HHX r r> aoporart, 
OTKparTHXT. ftjia oSiqaro aoJiB30BaHia, a paBHO hjighobb hxb ce- 
MelcTBT. *). 4) IIpHiraeme Bpe^a BCJTfe^cTBie cMepra ms nospe- 
mumm bt> 3&OPOBBH pa6oHHXT> h hxt> ceMeScTB^b npa 3i£cnjroaTan;iH: 
npe^npiaTil $a6pHHHO saBO^CEofi, ropHofi h ropHO-3aBO^cEofi npo- 
MwmjreHHOCTH (3aic. 2 iiosa 1903 r.).—IIocTaHOBJieHia o B03Harpa- 
KseHiH 3a Bpe^t, npe^ycMOTp^HHara ct. 683, yKa3aHHHMT> 3aKO- 
sonpoeKTOMB h 3aKOHOMH 2 iiOBH 1903 r., He TpeSyion^iff aenpe- 
m£hho BHHOBHaro npHHHHeHis Bpe^a, oSmchhiotch cjkbkhoctlk) 
apeicnpiaTit coBpeMeHHaro xosaScTBa a seejiaRieMt 3aKOHo;n;aTeM 
o6e3neHHTL KaKB cjiyacanprxB, TaKT> a ny&ttHKy ott> onacsocTeii, cbh- 
3aHH kxb ^jui t^xt, h ^pyraxi* cb 3EcmroaTan,ieH Hpe^npiaTifl. Em,e 
npasMtHie (Jhjio 6bi nocTynsTB bt> htomb cjrynali, o5e3HeHHBT ) bob- 
Mfcmeme Bpe^a cxyssaii^EMB bt> npeftnpisTiHXB nyTeMT. rocy^ap- 
CTBennaro CTpaxoBaHia. —Bb Ba^y oco6aro nojioacesiji otb&t- 
CTBeHHOCTH 3a Bpe,a;T> lips 9KcnjroaTan;iH ^ea^SHO-^opoacHHXT, h 
napoxGtfHHXB npe^iipisTifi, paBHO k&etj h npeftnpismi npoMHin- 
JT6HH0CTH, yCTaHaBJTHBaiOTCS 0 C 06 BIH II p a B H X. a OTHOCHTeJIBHO 
pa3M^pa B03Harpaa£:3;eHiH ? cnoco6a BOSHarpaas^enis, EpaTKoS ^aBHO- 


*) PasSopt HpoeKTa ototo saKoaa cm. y 3MnpKOBa (IE. M. K>-* 
1912, JNs I). 


i 
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cTa naqaTiH ncKa ") h t. , 3;. Bx> nacTnocra, cjii^yert no^epKHjTB, 
^to yEa3anHLis npaBMa se no^jieacaTB otm 4 h^ no coraameHiio cto- 
poH'B, a caMaa OTB'fcrcTJBeHHocTB no 8 temb npaBEaaMB HCKmonaeTca 
jrnmt 33 hms jmhojiom'b EJiE rpySoio HeocTOpoacKocT&K) noTepniB- 
nxaro. B% xacTHOCTE ace, othocet 6 jibho BJEjmeynoMnnyTaro saKOHo- 
npoeKTa ca^inyera 3aM&THTL, eto ohb, BO-nepBnrX'B, iioBHinaeTB pas- 
M^pB B03Harpaac3,esia ^0 3 /d 3apa6oTKa HenocpeftCTBenno ynaoxByio- 
ntEx-B b'b aceafesHOftopoacnoMB ftBHSceHis cjryacan^BXB e, bq-btophxb, 
BBoasTE neHcis jpa exb ceMeftcTBB (neHcioHnas cscTGMa). 4, Ilpn- 
nEHeme Bpe^a cjrynafHHMB aMcTBieMB, ecm BOSHarpaac^enie sa 
TaKot Bpe^ 6mo onpejrfejreHO ^oroBOpoME (72/349, 422) hjih 
ccreniajiBHHMB 3aKOHOMB (Hanp., 3aKonoMT> 30 Mapxa 1876 rofta 06 % 
EcrpeOaeslH KoirrpojiLHaro cHapa^a, xots e h© no bhh^ BHHOKy- 
peraaro 3aBO^nnKa, 79/70). 

2 . Odmamejibcmea eosMmu^enisi epeda sa Orbiicmem cJiy~ 
nauHuft cjmdyem'b emposo onimmamb om % oSsfsamejibcme^ eos - 
'Mmiyeum epeda sa dmuemem mhumo ueeunosHUH . 

Cio;na noaofiAyTB: 1. Bo3ivrfein,eHie spe^a, npEgHnesHaro 3M- 
CTBinMH Majrojr^THHXB (ctt. 653 h 686), 6e3j'MBHXB‘ h cyMacine#- 
ieiexb (ct, 654), cayrs, n noBipenHHXB (ct. 687). Ho, bo Beta* 
8 thxt> GJiynaaxB OTB&naiOTB 3a ^MctBia stesb jihiib npyria mm 
me BcjiiftCTBie Hea;ocTaTEa napopa, nra HeSpeacHOCTH bb BtiOopi 
(cxyrB), hjih Bcat^cTBie nopyxemn (noB&peHHHe), t. e. OTBfcnaiOTB 
EaEB 3a cbok) BEny. 2. To ace ghmo© ca^yera CEa3&T£ o xips- 
nsHeHin Bpe,a,a j^ekemh e apyrEME onacnHMH mbotbhmh (ct. 688 ) 
me ^OManiHHME acEBOTHUME (ct. 656, 75/628), ecra 6ya;eTB £OKa- 
3anO, i?TO npEHETHS MipEI npe^OCTOpoaCHOCTH fiHJTH He^OCTaTOXHH. 

IT . JloaoojiemiMJi dmucmeln u dfbiicmein, ne nwpymmou^isi 
cy67>enmu8uazo npaoa. 

1 . ffo3eoMHHUMu dmUcmeismu mjdxjmb nm , Komopun 
ue mnpexuftHU epaMcdaucKO-fipaeosoU uopMOu . 

0TO CyTB T& a'&HCTBin, KOTOpHS, H6 OyftyM npaMO npOTHBO- 
3aKOHEBiMH H 6©3HpaBCTBeHHEfMH (Cp. CT. 1528), T%MB He MeHfe 


*) ToaHEHOft, ecaH secnac-TBe npoE3omao na aoporfe nan 

na BuyTpeHHHXi) BGjxvfbixh nyTffxx> coodinenis, sByxa'BTHeS—sa napoxo^ 
Bt MopcKHst Bo^axT, h ro^oBoS—no saKosy 2 iioHa 1903 ro^a. 


20 
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fiyxyra hpothbhh aodpHMB BpaBaatB, snap., npHranenie Bpe#a He- 
^odpocoB^GTHot EOHKypeHiiief ? no^CTpeKaTeJiBCTBo kb socpoHHOMy 
ocTaBjteHiio cjiyasfiH, nocKOJiBKy 9 to He 3anpem,eHO 3a&0H0MB. 

2. ffimucmeiHMU, ne napymam^UMU cyd^enmmnun npaea ? 
oydynvh m%, nomopuMU napyuiawmcsi oSswaunocrrm , ycma- 
HoeJieuHUH e'b unmepecax'b %eJioe%Heemea. 

Cio^a iio^ofiftyTB: sapymeirie npe^nscaHia noMneicKaro xa~ 
paKTepa, Hanp., HeacnooiHeHie nocTanoBJieHit o hochok^ yraitB 
necKOMB bb rojroJie^Hicy. Gso^a ace HO^oi^eTB nescnojiHeHie o6s- 
saHHOcTei ^o^hchocthbimh ranaMH. 

111. Jloanazpajwdeiiie coepacv wpwmmennazo oped a (mmpa$- 
umsi o6st3<rnieJVbcmea). 

1 . UImpa$HUM% 6ydem% manoe odnaamesbcmeo, e% cujiy 
Komopazo nomepn%euiiu uMieemrb npaeo mpedoeamb wmpa$a 
om'h 6UH06HO20 JlVA^a. 

V 

Ham© 3aK 0 H 0 ,n,aTe,s b c tbo 3HaeTB ototb po;o;B o6a3are.!iLCTBB. 
Hanp., nrxpa^B nps BosBpaxaeHiH B3flTaro Ha coxpaHeme (ct. 2116). 

§ 60. 06#3aTejn>cTBa H3T> HapymeH*# ^oroBopa h Boo6ni,e 

lopH^HMecKaro aKTa. 

HaoxHHE cjiyBat o&mTeaBCTBB H3B npaBosapyrneiriH co- 
CTaBJraeTH sapyrneme cySBeKTHBHHXB npaBB ctopohb, BCTyiraB- 
hehxb bb ftoroBopB. Btotb gacTHBrfi cjryqaf 3acxyKHBa6TB ? ojpaKO, 
OT^jrBHaro paseMOTp&HiH, bb bb^j ero oco6ofi BasurocTH ;o;jra o6s- 
3aTejiBCTBeHHaro npaBa, KOTopoe HBMeTca npeHMyin.ecTBeHHo ftoro- 
BOpHHMB HpaBOM'B. 

1. 05mamMbC / rmQM r b ns'K napyiuenin dosoeopa Sydemrb 
manoe odmamesbcmeo, e b cujiy mmopaso odna cmopona uMmem'h 
npaeo mpedoeamb eo3uaepaofcdeuitt m epedrb, euuoeuo npwm- 
nmnwu ueucnojineniejm, ujiu HenadJieofcau^uM r b ucnoJinenieMi) 
dosoeopa dpyaou cmoponoiL 

T. o6p., npeftMeTOMS ^araaro o6a3aTejrBCTBa fiy^eTB TaKB ace, 
KaE'B h bo bchkomb o6a3aT6JiBCTBi ? ocHOBaHHOMB Ha npaBonapyiiieHm, 
B03M§nx6Hie Bpe;na ? npnqHHeHHaro bhhobhhm'e. bb tomb m- 
H 0 mb. Btotb Bpe^B EaKB ero en^e Ha3HBas>TB ? HHTepecB) noio- 
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acHTejiEHHt cjr&^yexx*,o^HaKo oTmqaxfcoxx, yin^pda, hjihHHT epeca 
OTpHn;aTeai,Haro. 1. Ho^x* 0 TpHu;aTGJBHHM , & xrsxepe- 
c o m x> pasyM^iOT^ BoaHarpa^esie 3a Bpe#'*, npoHCT6KaK)iij;iS h e o t 'b 
H cnoJtHeHia n;oroBopa, a otb He^iScTBHxejtBHaro ero 
3aEJrioqeHi^ Bcjrk;o;cTBie 3Toro JierKO m. 6. npMHHeHX* spe^x, 
HGBHHOBHOfi CTOpOFL TaKX>, Hanp,, ^OrOBOpX* 3aiUHOqeH r B o^hoS 
GTopoHot Hecep£e3Ho, bx. inyTHy, eih ero Hcnojrseirie He B03MomHO 
(cp. ct, 1528), am ^ame ohb ooBepmeHH 6631. Hajpemamaro noa- 
HOMoqia h t. n. Bo bc^tx* axHXx* a MHornXB jspyrnxB cayqaaxs, 
CTopoHa, KOTopaa Mor.ua pa3cq0THBaT&, 6e3x> cBoei behh b£ tomb, 
na HcnojiH@Hie He^tcTBHTeJiBHaro ;o;oroBopa, bb npaB^ noxpeSoBaTt 
otb bhhobhoh cxopoHH B03M&m;eHk npHHHH6HHaro ejED Bpe#a. 
8x0TB Bpe^X) MOTB BHpa3HTLCH, Hanp., BB TOMB, HTO CTOpOHi, pa3- 
cnHTHBaBmet Ha HcnoxHeme He^ifoTBaxexfcHaro ^oroBopa, npn> 
injrocB 3aMK>qHXL hotomb bm4cto Hero MeHie BHro;o;HM& ,a;oroB0pB, 
HJTH HOXpaTHTLCH Ha KaKk-JIH6o HpHrOTOBJieHiH B£ OHCHJiaHiH HCHOJI- 
Henin ne^tcxBHTejiBHaro ,a;oroBopa, UpaB^a, corracHO oshomj 
ceHaTCEOMy ptineniio, poftHTera, 0TKa3aBinie meraxy nocjii 
^annaro cb hxb cxopoHU corjiacin Ha 6paEB, ne OTBfcnaiOTB 3a 
yfiHTEH, nonecesHBie mesHXOMB na HpsroTOBxeHiH kb cBani>64 
(89/124). O^HaKO, a^&cL HM^exca bb BH^y HCKXK>HHTeai,HH& cjry- 
nai—exporoe oxpaneHie cbo6o^;h SpanHaro ftoroBopa. Bb &py- 
vwx.% cjryqaHXB ceHaxx, npasmBHO npnBHaeTB o6jj3aHHOCTB B03 - 
m^cthtb ymep6 b, npHHHHeHHHfi c^JiKofi, 3aK,noxeHHoS no ohxh6k4 
mh Bcx^scTBie o&tfaHa ftpyroS cxopoHM (83/78). Kb xony me h 
ct. 684 He ftfejiaerB KaKoro-JiH6o HCMioqeHis bb yKa3aHHOMX> otho- 
mems,—2. ^to me Kacaercn noxomnTejiBHaro HHTepeca, 
t. e. B03Harpam;n;enis sa Bpe^x,, npHqHneHHHS HencnojiHeHieMB 
ftiftcTBKTejiLHaro ^oroBopa, to TaKoe Bosnarpam^eHie npsno 
oCHOBaHO na ctt. 570 h 693. lips btomb ceHaTB, bb pa3BHCHeHie 
ct. 570, npasHjtLHo BHCTaBjrsexB totb npHHHHHB, bxo TpeSoBanie 
MomeTB 6 hxb nanpaB^eno npem^e Bcero Ha peajiBHoe Hcaoac- 
Hesie o6H3aTe^i.GTBa n, ups seBOBMomHocxH no^ynHTE peaiBHoe 
y^OBjreTBopeHie,—sa ^enemHoe B03Harpam,a;eHie. HoaxoMy bb gjtj- 
na'fe FapymeHia ^oroBopa, BOBMomno xpeooBaTB nepe^ans HMymecxBa 
HaTypOK) MH HpOH3BO^CTBa 3a CHGT'E 06H3aHH0fi CXOpOHH yCJEO" 
BJieHHHxi RMcTBia (79/317, 375, 80/118, 82/126, op, TaKJK6§49 I 
1 6), Kt TOMy ace peaatnoe BOSMlsmenie yin,ep6a npe^ycMaTpH- 
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BaeTcs npHMO ct. 685 no iipaBMaMB ctt, 671 h 673 (cm. § 57,1 6* 2). 
TpeSosame peajtbHaro HcnoJtHesia He cocTaBJiaeTB, o^HaKo, nenpe- 

M&HHOH o6s3aHH0CTH HOTepH^BffleH CTOpOHtt. Ona M03K6TB OTKa- 
3aT£cs otb ycTaHOBJieHHaro bb ^oroBopfo ftificTBia h Tpe6oB'aT£ jiamt 
BOBHarpaac^emH y^htkobb, npmHHeHHHXB HeHCHOJrseHieMB 0633 a- 
TeJTBCTBa (76/221). 

2. Heeo3M03fcnocmb ucnojinenm doJimmiKOM r b dosoeopa 
no eunm %pedumopa ne oceo'6oowdaem% odnano , dojtmnima omb 
eo3M76u^eum ’epeda npedumopy . 

Bb 3T0MB CJiyga^ OTBkTCTBeHHOCTB HjOftHCHHKa 3a B03M03KHHt 

&pe;n;HTopa spe^B noHHacaeTCji n MieTB m4cto mbib Hb tomb 
cjtyqai, Eorfta ho uphmotb m&pb kb oxpaHt HHTepecoBB 

Kpe^HTopa. TaEB, ecra Kpe^ExopB. He iipraeTB HcaojtHeHia o6s3a- 
TeJiBCTBEj, Ha^jreaEaia;HMB o6pa30MB npe^noaceHnaro 
(npocpoqKa spe^HTopa), to ^o^i^hheb He ocBo6o®^aeTCff otb yraa- 
th npoixeHTOBB, ecjiH ohb ae BsecetfB ftesescHoft cyMMH bb fteno- 
3HTB cy^a (cp. § 39 2 b). Hame 3aKOHO^axe jebctbo 6^ho nocTa- 
HOBjreHinMH ho ^anHOMy iipejgaeTy. HanporaBB, bb repMancKOMB 
npaB^ co3^;aHa ntjraa CHCTeMa t- h. cypporaxoBB y^OBJreTBOpeHia 
BB H&JISXB 0CB0603EJIieHiH £OJl3KHHKa 3a MOrymii Hp0H30HTH Bpe^B 
otb HescnojiHeHis o6H3aTejrt,CTBa no bhh£ KpeftHTopa. TaEB, 
odmerepMancEoe yji. npe^ocTaBjraeTB ^o^jehhej npaso npoftaTt 
cb ny6j(HTOaro xopra ^BHJEHMoe HMymecTBO, ecra Epe^HTopB ero 
ne npHHHMaexB, h BHecra bb ^shoshtb cy^a BupygerayH) cyMMy 
(ct. 383). Bb oTHomeHiH me h0#bh3khmocth &o™hheb MOiEeTB 
OTEaeaTLCH otb Baa^tein eio, 3a6aaroBpeMeHHo npe^BapnBB o tomb 
Kpe^HTopa (ct. 303).— Bcjr^cTBie npocponKH Epe^HTOpa, B03aa- 
rpaasfleaie 3a uphbhhohhhh Bpe^B B03aaraeTCH y o^naKO, h na Epe- 
SHTopa bb OTHOinesiH goauKHEKa. TaEB, bb cmy ct. 684, Kpe- 
ftHTOpB, E0H6HH0, 06s3aHB BOSHal’paftHTb ftOJEKHHKa 3a COXpaH6Hie 
EMym;ecTBa, a bb cjiyxat ;a;oroBopa, HanpaBJieHHaro Ha oEa3asie 
ycjryrB, —t&kb y6hteobb, KOTopne iipHTOHeaH aenpHHsxieMB ycjiyra 

CO CTOPOHH Epe^HTOpa. 



309 


Dined XI. OGKdTejibCTBd mi rmaHCKO-npaBOBOH hqdmm. 

§ 61. 06^i3aTejn>cTBa, bochojihaioiiwi bojiio cTopoH^b (Be- 
AeHie *iyHCHXi> AfcJTb 6e3i> nopy^eiii#). 

B% S£K3hh Hepi^Ko cxyaaeTca, Kor^a ojgio jibao 3af>oTHTCH 
o6t> KHTepeca xh apyroro, 3aTpaHHsaa Ha 9 to He tojibto esoft Tpyan, 
ho h cbok ope^CTBa, npHaenn Tarcaa 3aTpaTa Tpyaa h cpeacTBH h© 
OCHOBaHa Ha COlUipBieHiK CTOpOHH. 9 tO CH O^HOt CTOpOHH. A CH 
apyroi —bh aHTfe ao6poBOJiBHoi iiomoiha apyroMy anny HeaH3 H bh- 
ftfcTt, KonenHo, k HpaBOHapymeHia. UoBTOMy, bh HHTepeeaxn rpaas- 
aancicaro npaBouopH^Ka, caMo npaso Oepera na ce6a 3aaaay onpe- 
ji.'fejrHTi* npasa h oSasaHHOcTH jibah. BtmoJtneHie 3Toi samara t^mh 
6oji4e saacHO, hto r raKie mothbei aeJioBiiKa Kaicn aceaaHle ftotfpo- 
bojtbho hto-jth6o fl^jiaTB bh KHTepecaxn ,o;pyroro, 3acjLyjKHBaiOTH 
Horaaro oftoOpenia. 

1. Bedeuie %yofeu%% d%A% 6e3o nopyneuM u ecmb mom% 
UHcmumym% cn noMOU^bw nomopaso spamdaueno-npaeoeasi 
uopMa eunojmmmrb euweynmannyw sadany . 

IlRH 3T0MH Heo6sOJi;HMO upeflOCTepe^H OTH BO3M02KHOCTH 0M4- 
mema ^annaro HHCTHTyTa ch HKcTHTyTOMH HeocHOBaTeitHaro 060- 
rameHia (§ 62). ^iao bh tomb, hto nps Bebenin ayacKXB j$jib 6e3B 
nopyaema BOSHarpaacjteHie jlws,^, Hcnoramniaro hto-jih 6 o bh HHTe- 
pecasH ftpyroro, He npe^nojiaraeTB HempeMtaHO o6orain;eHiH nocjiiJt- 
naro. TaEH, Hanp.,,eeaH bh oTcyTCTsie xo3HHHa coc&$b npoH3BeaH 
HeoOxo^HMyio noaraKy KpHinH, 3ajAHTHBinyH) 3 ;omh oth rHieHia, a 
Som:h hotomb ,a;o B03Bpaii*eflia so3HHHa crop&jiB, to BHnojraHBnrii 
TaKyio HoqHHKy Bee ace hm^oth npaso Ha B03Harpaa£2paie. Caj.a.a 
ace mohcho OTHeoTH GjryaaH B03HarpassfteHia 3a TpaTu, CfttJiaHHHS 
bh HCHojrHeHie florosopa ho o6a3aHHoi kb TOMy eTopoHot, kbkh to 
HM ieTH MiCTO BH OftHOCTOpOHHHXB, T. H. „CJtyaaiH0 ^ByGTOpOHHHSH 
,a;oroBopaxH“. IIoejrtflHee Ha3Banie Hey^aano t. k. &o6aB0HHHa ofia3a- 
TejTHCTBa B03HHKaH)TH BfliCH H6 H3H gOPOBOpa. Hafip., paCXO#EJ HOKaa- 
aceupHHHMaTeaa, ccysoiipKHKMaTeJia, nopyaHTeM H&pyrHxn, HpOH3Be- 
SeraHa bh HHTepeeaxn noiP^eiwreM, eeyTOaTeaa, ^aBHiaro 00- 
pyaenie, h t. a., a;ojrraH 6 uth B03M&H|eHH bh enjiy se^eHia ay- 
3KHXH sixH 6e3H Hopyaenia, a He Aorosopa, SO TopHMH ohh ne ape- 
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SycMaTpHBaK)TCK. ripaBMbHaa HopMHpoBKa ^araaro racraTyTa npe^- 
noxar&eTB, o^HaKO, najrmnocTB pa Toro oco6hxb ycjroBil. 
1. BMimaTejibCTBo bb nymia ,a;&xa floxmno onpaB^HBaTBca neo6xo- 
V ftHMOCTBH) BB TaKOMB BM^inaTeJTBCTBi H 2. COOTB^TCTBOBaTB flftECTBH- 
TeJiBHUMB mb B^poBTHUMB HaMlpeniaMB caMoro xo3HHHa (ofin^erep. 
yjr. ctt, 770, 678 h 683; IIpoeKTB, ct. 2587). Eoxh me bthxb 
ycxosii na xhh;o h3itb, to xo3hhhb ofiasaHB bo3m!cthtb ihihb 060- 
ramenie, ft&ftcTBHTexBHo hmlb noxyaeHHoe, pa3B4 6h toxbko ohb 
offo6pMB hotomb sememe s^jra (o6merep. yx., ct. 684). CaMO 
C060H> IlOHHTHO, HTO BCTyBHBBlit H6 HMilOTB IipaBa Ha B03M&- 
mesie, ecjra ohb .a.'kioTBOBaxB 6©3b aaMipenia noTpedosaTB B03- 
Miiu.eHia otb xo3HHHa ftiua (o6iu 1 erep. ya., ct. 685). TaKme no- 

H&THO, HTO He HO^OH^yTB H0JI,B HHCTHTJTB BefteHlH HymHXB ft^XB 
6esB nopyaenia h cxyqan, Eor^a xhejo ^McTByeTB bb coOctboh- 
HOMB HHTepeci H BM3 jCT1 CB T&MB H 6B0XBH0 0Ka3HBaeTB HOMOIHB 
ApyroMy,. hxh Kor^a otb ftMcTBi! o^Horo xrnja ^pyria xsija caMH 
H3BxeKaioTB BHro^y. HscTHTyTB Be^esia aymHXB ftfcxB 6e3B nopy- 
Hesia BBOftHTca y^sacB IIpoeKTOMB, bb cymecTBeHHLiXB nepTaxB 
CXOftHHf CB HHCTHTyTOMB 06lH;erep. yx. (UpoeKTB, CT. 2586 H ^p.). 
Bb Hamel npaKTHKi h, ho&b BxiaHieMB ea, bb iops^HHecKoi xhtc- 
paTypi se^eHie nymaxB ftlxB 6e3B nopyaenia He Bcer^a oTxmaeTca 
otb HeocHOBaTexBHaro ofioraniesia, hImb npoBBBOAHTca CM&meme 
3,ByXB pa3XHHHEJXB HHCTHTyTOBB. 

2* 3a%on% 6% H%%omopux r b cJiynasix% npedocmaejmerm 
amopoHm npaeo na eo3Haspax€denie u npsmo — 3a ueeo3Mo&c- 
nocmb'io dJitt Jirn^a dumb nopyneuie . 

TaKB, ffan:p., bb HainsxB 3aK0HaxB npe^ycMaTpHBaeTca 
npaso onenyHa na B03Harpam,a;eHle (ctt. 284 h. 285). Otb 
npe^noxaraeMaro nopyaenia cxi^yeTB 0 TXHaaT& npaaioe npe^raca- 
nie aaKosa o6b OKaSHBanm noMora;H: ^aaa axHMeHTOBB (ctt. 106, 
172, 194). SftlcB h£tb BOcnoxHenla boxk h ^ame npe#Eoxarae- 
Maro nopyaenia. 

§ 62. 06#3aTejibcTBa, HCKJiiOHaioiii.iH bojiio ctopohi> (He- 

ocHOBaTejn>Hoe o6oram,eHie). 

Bb mH3HH nepl^KO cxyqaeTca, hto o,h;ho xhb;o odoraniaeTca 3a 
caeTB ^pyroro TaKHMB o6pa30MB, hto axa Tanoro ooorajoieHia 
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HM&eTca mmh 1) tocto BEfannee ropHjcmeoKoe ocHOBanie ran 2) 
TaKoe ropH^HqecKoe ocnoBame, KOTopoe bb HHTepeeaxB cnpaBe,n;jrH- 
bocth Tpe6yert KoppeKTHBa. 

1 . BnnmiHUM'h 'iopudmec%UM r b ocnoeanieM'h Sydem b wio, 
nomopoe ue coomemmcmeyerm omoeanm s%ouoMimecKOMy . 

TaKB, Hanp., kto-jih6o ynaaTraB Hecy^ecTByroipifi ftOJirB mh 
HCH 0MMB KaKOe-JIK6o O()fl3aTeJI&CTB0, BBTiaHHOe hmb npn onpeii- 
jteraoMB npeftnoJiosceHiH, KOTopoe He hchojthmocb, nanp., nepe^aJiB 
npK^aHoe bb npexnojio&eHiH 6pasa, a 6paKB He cocToaaca h t. j. 
Bb 3thxb h MHorHXB spyrasB cjryaaaxB ropH^HqecKii aKTB caMB 
HO ce6^ ftMcTBHTeJieHB, HO OHB npOTHBOp^HHTB TOt XOSafcTBeH- 

sot jiijLE, na soTopyio ohb HanpaBaeHB. 

2. lOpudmecKoe omoecmie mpe6yem^> %oppe%muea e b 
unmepecax-b cnpaeedjmeocmu moeda, noeda npaeo, Jiuwan 
Koao-Jiu6o onpedrbJiennaao uMytqec-tma, 603uaapaotcdaem r b ezo m 
ma%oe Aumenie . 

Hanp., bb c-ttysaaxB 9EcnpoHpian,iK ' HacTHofi. coe5ctb0hhocth 
B 03Harpaa£fleHie sa npHHy^HTeaBHoe OTaya^eHie HeipHSCHMHXB 
HMyn^ecTBB, BpeMeHHoe 3anaTie hxb h ycTanosJieHie npasa yaacTia 
BB H0JlB30BaHiK HMH (CT. 575 H CJT.)- PaBHLIMB o6pa30MB H BB 
t£xb cjiyaaaxB, Kor^a nta-jrafio Bem;B nyTe&tB coe^HHemH cb spy- 
rofi nepexo^HTB bb codcTBeHHOCTB ;apyroro xnaia. Bb $thxb cjry- 
aaaxB spyroe jiBnp o6oram;aeTca bb cmy canoro 3asoHa 7 noneMy 
3aaoHB h o6a3UBaeTB b o3Harpaj^HTB noTepniBinee jrsn;o. IIosTOMy 
ace 3aKOHB Bocnpen^aeTB sosspanxenie oooramenia TaMB, bb 

OGHOB’fe o6oranxeHia jreacHTB He 3aKOHB, a 6e3HpaBCTBeHHaa c^fejiKa, 
npoTHBop^aani;aa 3asoHy. 

3. Gyu^ecmeenuom nepmom imcmiimyma HeocnoeameMnaeo 
odoeatqenisi <?b 8Uiuey%a3cmuux'h CAyuanx'b cjiyotcim/b sosepamb 
odosawfinitt. 

HenpaBHjrBHo 6y^eTB #yMaT&, hto jthh;o ? ofeaHHOe B03Bpame~ 
HieMB o6oram;eHia, ocsoSo^aeTca otb TaitOBoro, ec m oho o6ora- 
ra,eHie H3pacxo^OBaao. TaKof bhbo#b, oflnaKC, #&naeTca HHor^a bb 
name® npaKTHKi h JTHTepaTypi, h hphtomb, mmmo f cosepinesHO 
HenpaBMBHO. Bb oaMOMB mnym m roBopmB cepBegHO, 

hbo 6u aejroBiKB ? HCTpaTHBMifi o6ora3n;eHie ? HHte> npeHMyro;eeTBO 


i 
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nepeji,B jthd;omb, tfoSpocoBfccTHo ero m hctp aTHBin hmb (IleTpa- 
rai^Kifi). HcKJnoqesia, KOHeqHO, B03MOHHH, ho bib Heatsa 
jraTB npaBHJTOM'B. IIooTOMy cnpaBe^MBO nocTaHOBJiaeTB o6m;erep. 
yjc., Koiyi;a oho o6a3LiBaeTB B03BpaTHTk ho tojibko to, qTO irojiy- 
qeno 6e3B ocHOBama, ho h bc4 HBBJteqeHHEia B&rro^H otb TaKoro 
odoraineHia (ct. 818). Ups 3tomb ofxmerep. yn. ^HHHCTHTyTa HeocHO- 
BaTejrBHaro oboramenia TpebyeTB, qTobLi oborainaBmil He 3Ha.aB o&% 
OTcyTCTBlH iopH^HaecKaro ocHOBama (ct. 814, cp. ctt. 815 h 819). IIo- 
hhtho, qTO Tpebosanie o B03BpaT& He ^onycKaeTca, ecm jihho bhhoji- 
hhjto cbok) HpaBCTBennyH) o6a3aHHOCTB, cob.raji.ajio npMHqie (ct. 814) 
hjth napyma^o HpaBCTBeHHOCTt (ct. 817). ^Ito KaeaeTca Hamet cenaT- 
ceoh npaKTHKH, to ona ^onycEaeTB b o s b p a t b o6orain;eHiH (73/718, 
75/336, 76/253, 77/183, 78/233, 83/32, 85/101, 86/26, 89/23, 91/18, 
22, 81, 93/73, 97/27, 07/42), He onpe^iMHBnoratTOHHO t£xb ycJro- 
Bit, npn HafflraocTH kotophxb bo3mobcho HeocHOBaTejiBHoe o6orain;e- 
nie, h ho pa3rpaHHqHBaa ero otb Be^ema qyacsxB ,a;iuiB 6e3B nopyqe- 
nia. yEasannaa cesaTCKaa npasTHEa npiypoqena kb TOJUtoBaHiio 
ct. 574, ho 9Tofi oTaTtefl OHa, oftnaico, h© MoaceT b 6htb oboenoBaKa. 
Boo6m;e 3&e cjrfeftyeTB 3aM&THTB, hto HHCTHTyTB HeocHOBaTeatHaro 
oboramekia npHHa^eacHTB ^o HacToamaro BpeMenn, necMOTpa Ha 
bck) ero saacHOCTB bb rpaac^ancKOMB o6opoT&, kb qgcjiy HHCTHTy- 
TOBB, HaBMOH^e pa3pa60TaHHLISB KaKB BB pHMCKOMB, TaKB, KB CO®a- 
aifliio, h bb coBpeMOHHOMB Hpasi *).—CyinecTByiOTB h spyria o6a- 
aaTejtBCTBa h3b rpaa^aHCKO-npasoBOH HopMH, kotoplih He no^afi- 
KjT% hh no,a;B sememe qyjKHSB ftfcjiB 6e3B nopyqema (§ 61), hh 
no;p> HeocHOBaTejtBHHa o^oraniieHia (§ 62). TaKB Hairp., cymecTBy- 
k>tb 0&r3aTejrBCTBa, HanpaBJieHHBra Ha npegocTaBJieHie ctopoho®) 
gpyrol cToponfe ^OKyneHTOBB (npn npopecci, ct. 439 h cjb Yct. 

Tp. Cy«.)- 


*) lleTpa^KHH Kiii, Hckh o aesaKOHHOMB o6orani,eHiw bb t. X. a. 1 
(B'fecTHHKB IIpaBa 1900, JV2.N2 1—5). 



HacTb IV. 

CeMeMHoe npaBO. 


Um l noHHTie o ceMeSHOMt iipqbI h mm ceMeftHMXii npaBt. 

§ 63. IlocTpoeHie (KOHcTpy train) ceMeSHaro npaea. 

1. CeMeunoe npaeo, e-b omjvmie a) om% o6M3ameMcmeen - 
uaso u 6) eeiqnaso npaea 7 ecmb ejiacmb (npaeoMonie) jim^a 
$mu%eGKa,3o (a ue wpudmecnaeo) nad'b e) Jimuoembw %ejio~ 
67h%a (u ezo uMyu\ecmsoM%) nocnojibny smo ueoSxoduMO 6% 
unmepecax'h ceMbu. 

а. Cm. § 1. 1 B/—BTa BaacTB ecTt nenocpe^cTBeraas h hcioto- 

BHTejiBHaa (§ 1. 1 r.). KaKB lenocpepTBessaa BjracTB $h- 
SHqecKaro mm na^B raraocTKEO EBaoB^Ka (s EocseHHO Bepea'B to 
H ajiB ero HMyr^ecTBOMT.) ona BHpassaeTca b% HenocpegCTBeHHOMB 
OTHoinems mm h/b Muy. Kaira BaaeTB HCKaroqHTeaEHaB, OHa 
ycTpanaeTT. bc&xb spyrHX'B Hobtomj bb gai^ary ceMelHoS 

BJiaCIH BO3M03KHO npeftMBHTI, BOKB KO BCHKOMy JTKny, KTO 6u HH 

HapymHJTB ce&teiHoe EpaBO. T. o6p., m Hyac&aact, bo BjraeTH #py- 
r hxb h HCKJTK)Bas BjracTt bo4x$ mwb y ceMeBHaa bjibctb Eaitb 6u 
k>BJt£eTT» cana ce6*L 9 thmb npHSHasoM^ ceMetnaa mbctb pfeso 
OTmqaeTca ott, BJiacTEt odasaTeaBCTBBHHofi, Kaiet* nocpe^CTBessot 
H OTHOCHTBJrBHOt. 

б. CeMe&Eoe npaeo ecTL, flarte, bmctb, mm na^x 

Ee MOSHO, H03T0My 7 BHpa3HTB BT» $OpMya& JI— Jt 1 , HpHEBM'&JI 

OBHaqaeTB aku,o npaBOMOEHce, JI 1 —ranp bo^ehhghhob h Eep^a— hbso- 

21 
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cpeftCTBemoe h HCEJimsTejitHoe OTHomeHie rapa kb Jinny. 9 thmb 
nocji'&nHEtM't ceMetnaa bjirctl pfcsEO 0TJtmae r rcH otb Bemsofi BJia- 
cte, Ka kb rocaoncTsa Jinna Han't Beintio. 

b. JIhhhoctb aeaoB'feKa— g6b0ktb BJiacTH npyroro neJtoB^Ka, 
nocK.ojtBKy 9 to HeodxonHMO bb HHTopecaxB c e m t h. IIoeTOMy ai?a 
BjracTB bc mo®6tb 6trrt Hassana oeMeSiHMi npaBGMt bb co 6- 
CTB0HHOMt CMHCJli BTOTO OJIOBa. Ho, TaKt KaKB BJiaCTt Han't JIHH- 
hoctbio qeaoBiKa KocBenno pacnpocTpanaeTca h Ha ero HMy- 
lecTB'o, to noaTOMy cenefiBOMy npasy npoTHBonojraraeTca npy- 
roe npaBo ceMetio-nyinecTBeHHoe. Ilont aoc.a&n H ™t 
pa3yMieTca BjracTt JiBna san't saiymecTBOMt HOJroBtKa, naxonaina- 
roca iront ceMetHOH) BjracTtio, nocKoitKy 9 to Taime Heo6xonHMO 
BB HHTepecaXT. ceMBH. 

2. CeMeuuoe npaeo , %a%b ejiacmb (npaeOMome). npomueo- 
nocmaejisiemGsi ma%oice eeMeunoMy npaeij 6% o6%e%mumoM't> 
cmugjw> smoso GJioea . 

nO£B HOCJl£n™MB CJl^nyeTB pa3yM&TB COBOKyUHOCTB ropH^H- 

qecKHXB npaBHJTB (hopmb), onpen , fcMK)inHxB Mfcpy BJiacra Myaca 
Han't aseHoi, ponsTeaei Han't niTtMK, oneKyHOBB Hant nononeq- 
HHMH,—H KOCB0HHO H&nt HXB HMyinOCTBOMB. 

3. Coomeihmcmeeuuo ^Ka3cmuoMy {1 u £) pmjimamm^ mpu 
euda ceMeuuou esacmu: Myowwow, podumejibcrnyw u one - 
nyHcnyw. 

Bt cbh3H cb rpena BHnaMH ceMetnog BJtaCTH h see ceMel- 
HO© npaso .HBJiaraeTca bb Tpext OTn&JiaxB: MysEHas bjisctb (6paq- 
Hoe npaBo), ponsTejitcKaa BJiaeTB (ponHTeztcKoe npaso) h onoEyH- 
CEan BJiacTt (onoKyHCKO©'npaBo). 

4. XomH odunnoeeuHO eeMeunoMy npaey ydmJsiwmp eb 
waynTb u 3a%0H0damejibGmen> cpaenumejibno Majio 6HUMcmL% 
m%Mb ne Men%e nadmmau^asi opzanma%^ist ceMeunaeo npaea 
M'/i&emGsi %pe36U%auHo eajfcuou %cm% a) djm omdmjibnuxb 
epaotedemb, manb u 6) d./m eceeo o&iqecmea, 

* a. Okojio hojiobhhh Bcero HacejreHla: ^eninsHH * Henocpen- 
CTB0HHO 3aHHTepecOBaHLI BB jryniHHXB HOpMaXB, OXpaHHIOH[0Xt HXE 
jihhhoctb. Jajiio, Sojiie Tpora Hacoaema: HOcoBepmeHHOJiiTHiH 



ft&TH nenocpe£CTBeHHO 3aEHTepeooBaHBi n% Jijn.mmx. r h jiopMaxx, po- 
SHTeJi&cKot h cooTBiTCTBenHo oireKyKCKofi BjraoTH ? oxpaHHSoigefi BX% 
JTETOOCTL H HMyiDpCTBO. B% OCOdeHHOCTH HMiGTO CiOJIBlliyK) Ba3£- 

hoctb Ha^e5Kamaa opraHH3an;ia ouera Ma-aoHMyiu,aro h, bt. 
qacTHOCTH, KpecTBsscKaro HaceaeHiii, 

6. Boo6in;e Ha^eatamaa opraHH3an,k comm (fojyojioBiio He- 
ofitoftHMa jpa 3ji;opoBaro h HopMajibHaro pasBHxia seero rpam^an- 
cEaro o6ni,ecTBa. CeMta eeT& HaqaaBHan xufcTKa, H3T> Koxopoii bbi- 
pacTaeT'B odmecTBeHHOcTB, ona gctb ocnoBHOfi mou% opransBOBan- 
Hoi odmecTBenHof jehshk. OdmecTBo Kopenaxca cbohmh ocnoBaMH 
bt. ceML'fe, h OTxyaa oho noHepnaera. bc% HpasCTBe hhbi e cboh ycTOH 
(EasejiHHB). Ott. iipasMBHOf opraHH3an;iH bt. npasfc oombh 3aBB> 
chtt. MHoro ae-JiOBiqecKaro cqacTBa h BHyTpOHHaro 3#opOBBH Bcero 
Hapo^a. Ho npaBo M03seTT, Hajpessame opraif hbob aTL combio tojtbko 
T orjp, ecjrH naysa, saKOHOflaxeJi&CTBO h oS;m;ecTBO npoHHKRyTH npa- 
BHttHHMT. HOHHMaHieMT, C6MBH H 6S HpaBCTBOBHOH HpHpO^H *). 


rjIOBD II. MyiHflH BJlQCTb ( 6 P 0 HH 0 e iipqbo). 

§ 64, B03HHKH0BeHie MyoKHeft BMacTH. 

1. My Mum ejiacmb (u eooou^e dpam-ioe npaeo ) eosuu- 
%aem~b ci-> MOMeuma sanjivnenm a) dosoeopa o 6pa%%, 6) oeesi- 
'upmuazo t^epnoebw e ) tutu oeso manoeoso ocemmniu, 

a. J^oroBop’B o Opaai, Karo, a BCHKii XoroBopt, TpeSyert 
B3aHMHaro a HenpaHyac^eHEaro cornacia rant, bt, flaHHOMT, cay- 
aai c,oaeTaioia«:xca OpaicoMT, MyscaHHH a jEeHmaHH (ct. 12 t. X a. 1). 
IipaaeMt, be oTaaaie ott, apyraxT, aproBopoBT,, 1) hsoSsoshmo 
juifl 3araoaema jiproBopa o opaid, ji a a a o e upacyTCTBie a Bupa- 
®6Hie cooacia aa Spain, eowraiomaxea aaiyt, OreiOfla ae flony- 
CKaeTca saoioyeHie opaiia uepesT, npeftcraBHTezet, xoTa 6 h a po- 
ipreeaei (70/1825). r 4,ajrhe, noroBopt o 6paa4, b% o'raaqie Tasace 


*) CBHaitcKift, Jlmtioe a HMynxecTseHaoe noao^eHie^ aanyxseft 
seHmHHH bt, rpa;*aa hcko wl apas'S. Kiptesi, 1910, crp. 304. 



816 


otb ftpyrnxB jjproBopoBB, 2) ncjuiKmeTB bo3mo®hoctb coBepineHia 
ero Sojibiiihmb KOJinnecTBOMB mh,b, h£mb ,n;Ba (no oipoMy na 
Ka^oi cToposi), n o^nnaKOBaro no.na. 9to 3HaqnTB, bto 
coBpeMOHHoe rpa^ancEoe npaBo, bb tome nncrf h pyccnoe, npn- 
snaera napHHfi ,6paKB (MonoraMlio), bb oraanie otb MHoroatea- 
CTBa (noraraMin) a MHoro&iysKCTBa (BOJLianfcpin). HameMy 3aKono- 
^aTe^FBOTBy, bb sn^ii nc:oioaeHia, h 3 B&cth£i, oftnaKo, n no- 
cjiijtaia $opMLi 6pana (ctt. 82, 80), sanp., nomraMia y Marone- 
TaHB h nojjiaajqpia y sckhmocobb. HaKonenB, bb OTJtHaie otb ;o;py- 
thxb aoroBopoBB, sorosopB o dpaidb 3) BaeneTB 3 a co 6 od n 0 c a 4 3 - 
CTBia, bb oOmeMB cTporo onpeftfcjreHHHa caMHMB 3aKonoMB. 
IIpnneMB Oo^lihhhctbo 3 thxb noca^cTBin bb oOaacTn jtothhxb 
OTHomeHiS cynpyrosB se no^jrexcHTB HSM^HeniK) no m B3aM- 
HOMy corjracja). 8Ta onpe^JieHHOcBB n hohsm^hhoctl nocjrkgcTBii, 
B03HHKaH>HpXB H3B SOBOBOpa 0 6paK&, OCTeCTBeBHO, BEI^iMeTB no- 

H3B pjpa jjpyrnxB ^oroBopoBB. Bjraroftapa btohj, mojeotb 
B 03HHicaTB ^ajse coMH^nie bb &oroBopHoi npnpo&i dpaxa. T4 mb se 
Mesie, onpe.a.'fejieHHocTB 0 hohsm^hhoctl noca&ftCTBifi, cBH3asHLixB 
e% ji;oroBopoMB 0 6paK&, se 3aTparnnaeTB cyuprocra Spasa, aaitB 
&oroBopa. 1) Bb sana^HO-esponeficKOMB npast HMymecfrBeHHHH otho- 
mesia cynpyroBB MoryTB oapeg'ktiaTbca t. h. dpaaHHMH ^oroBopaMH 
(CTp. 326). 2) Onpe^-feJieHHOCTBH HeS3M§HH0CTL Hoci^cTBifl^oroBopa 
0 6paK& ho 3aTparHsaeTB cyipecTBa ^oroBopa, KaKB B0JieH3BHBJieHia 
(coraacia) cToponB. 3) Xoth aorosopB 0 6paKfc no ftodpoit bojl£ 
064hXB CTOpOHB HepaCTOpaCHMB, T&MB H© M0H§e 0HB M03C6TB &&ITB 
HapyinaeMB n no^aeraTB, t. o6p., npejpain;eHiio. 

6 . PyeCKoe rpaac^ancEoe npaso ^ficTBHTextHocTH ftoro- 
Bopa 0 Opaic^ Tpe^yeTB ero ocBamesia nepKOBBio (i^epKOBHfiit 6paKB) 
bb ^jopni i^epKOBHaro B^MaHia. Bipioe ncEaroaenie H3B o6m;a" 
ro npaBHia 0 h©o6xoahmocth ijepKOBnaro B^HaaHia ;pa a'fmcTBn- 
TexMocTH ji;or©Bopa 0 6paK$ cocfaBMeTB 6paEB y pacKoxBHs kobb* 
Corjiacno 3aE0Hy 1874 ro^a, 6paKH y pacKOJiBHHKOBB peracBpa- 
pyiOTca rpa^ancKOH BxacTBX), ho 3Ta rpaac^HCKaa perscTpaEia He 
HCKJiioaaeTB "^paKOBB y pacKOJiBHHKOBB no n;epKOBHLiMB o6pa- 
jtaMB. SasosB 1874 ro,na ocaaSxeHB ynasoMB 17 anp&aa 1905 ro^a, 
kohmb aacTOaTeaiaMB n sacTasHEKaMB cTapoo^pa^necKHXB o6w,m% 
BMineno bb o6a3aHHocTL se^eHie 'MeupnaecKHXB ehhtb (cp. yKa3B 
17 okb. 1906 r., 12$©Bp._ 1907r., npo^. Cb. 3aK. 3a 1906 n 1908 rr.). 
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T. oop., HHH'fe B03M03EHa i^epKOBHaH perncTpanis dpanosB y cTapo- 
o6pn;n,:n:eBB TaK'B me, KaKB e y npaBocJtaBHLixB, aliMB noftp&iBaeTca 
snaaenie rpaacsancKot perscTpa^H. 

b. HanpoTHBB, sorosopB o 6paK'i.‘ 6e %% oeBamemai ijepKOBKK) 
H3B4CT6HB sanaj^Ho-eBponetcKOMy npasy, Taia, Haap., bb TepManiH 
6paKB 3aMioaaeTca nepe^B ocoShmb xhhobmkomb rpaaciaHCKai’O 
cocToaniir, bb OKpyri KOToparo EMlseTB arikCTosEHTejiBCTBo kjik 06 m- 
Hoe npe6HBaHie o^bhb H3B 6paaa:m;HXca (o6n^erep. yj i. r ct. 1320). 
CaMHfi; o£>pa,s[B saiurmeHia 6paKa coctoetb bb tomb, tto hekob- 
eekb rpa^ascKaro cocToaaia, bb npacyxcTBia pyrt oBEfttoeaefi, 
cnpamHBaeTB 6paaain;Hxca no o^HHogat, o,p[oro sa apyrKMB, ace- 
aaiOTB jth ohh BGTynHTL bb 6paKB ^pyrB cb ^pyroMB, e Kor,ri;a 
6paaamieca ftanyTB yxBep^HTejrBHHe otb^th, npoBOSraainaeTB, aTO 
cmok) 3aKOHa ohh othhh£ saKOHHO noB'feHaaHHbie oynpyrs. SaT^MB 
hhhobhekb ftoa&seHB 3aHocTH sararoaeHHHi dpaaB bb dpaaHbifi 
peecTpB (o6ni;erep. y ji., gt. 1318). T. o6p., 6paEB saKJcameTca 
chjiok) 3aK0Ha nyTeMB coraainenia cxoposB nepe;n;B aHKOBHHKOMB 
rpaac^ancKaro cocxoama, Mano h bb oftHoupeMeHEOMB npacyTCTBia 
HXB, £B TOMB, aTO OHH aceJTaiOTB BCTynHTB BB 6paKB •JXPJTB OB 
SPyroMB (odmerep. ya. 5 ct. 1317). —Bb oOn^erep. ya. TaK&e 

nospo6nua npaBHJia o HHaToacKocTH h oohophmocth 6paKa. Upa- 
aeMB, KaKB Ha ocooeHHOCTL, ca^yeTB yKa3aTt, tto 6paW, hm- 
tojkhhS csaaajia, noaceTB cxaTB ^McTBHTeaBHHMB bb CHJiy ftaBHO- 
gth (oOn^erepM. ya., ot. 1324). 

2. ffosoeop-b o 6pann> GJimdyem r b cmpoao ommmamb om% 
npedopmuaeo dosoeopa. 

IIpe^paaHHl ji;oroBopB (crOBop%) ecTBj bb eyn$- 
hocth, npe^jBapHTe jtbhhS jj;oroBopB o 6paK&. O^Haso, bb CEjry Toro, 
^to coBpeMenHoe rpa^ancKoe npaso cTporo oxpasaeTB csodoay 
coraaineHiH 6paHain;HXca, npe^paaHHfi ^orosopB He hm^gtb iopE- 
jpiaecKB oOasaTejEtHOH cmh. Kaa^aa h3b ctopohb bb upasi He 
3aMK>aaTi» ^oroBopa ,o Opas^, se Heca 3a to HEKanot ia?e- 
piajrBHot OTBii’CTBesEOCTH. HodTOuj 1) Ha ocHOBania 
croBopa H6JIB3H Hpej^BHBHTt eckb o saMxoaesiH ^paKa. ll03T0MJ 
2) HHaTOHCHo TaKsce ofi^iqaaie HeycTofiEE Ha ojtyaafr, eoira 6paEB 
He cooTOHTca. Pebhhmb *o6paaoMB 3) OTKaSB ot'l cjcosa ejte He- 
c,a;ep®aHie o6^iB;aHiH bctjeetl bb tfpaKB, ^aHHaro coaeTaxoi^HMHca 



hjih EDO. posHTejiaMH, He MoneTT. cano no cedi 6 hti, ocnoBasieMT. 
ftjiff B3BicKaHia noHeceHHBis'B na npHroTOBnenin kt. cBasbfii y6HT- 
kobt, no ct. 684 (70/408, 77/280, 89/124; iinane ^ o6merep. yj. 
ct. 1298). Bto He EacaeTca noppKOB^, to Kansan H3T> cto- 
Poht. bt. npasii TpedoBaTB hxt, B03BpaTa (na ocnoBanin ct. 976 
T. X H. 1, HJTH npHM'feHETeJIBHO KT. UpaBHJiaMT. 0 B03BpaTlj HeOCHO- 
BaTejiBHaro o6oramenin; cp. o6m;erep. yji., ct. 1301). HTamt, soro- 
Bopt o Spast, KaKT. npe^MeiT. npe^pannaro ftorosopane mohctt. 6unh 
npe^MeTOMT. rpanjuincKoI c^jieh; npejtfJpanHHfi ,a;oroBopT> rakeTT. 
jehuil sapaKTepT. tkoto HpaBCTBeHHKti (77/230, 89/124 h sp.). 

3. SaKAwneuie dosoeopa o 6pa%n> mpe6yem% ow/b cmopom 
cnei^iaMUou a) npaeobnocofinocmu u 6) dmecnocoSHocmu.- 

. a. Bt. GospoMOBHOMT) rpaacftaHCKOHT. npaB'fe Kan^a! gearoBfeKT, 
cgHTaeTcn chocoOhhmt. BCTynim bt. 6paKT, n upiofip&cTH npasa, 
CBH3aHHEIH CT. 6paK0MT>. JLhHIB, BT. BH^i ICKiDqesijI, CTE- 
TaiOTCH HenpaBocnocodHHMH t£ jmn;a, KOTOpua bt. naKa3anie ocy- 
ac^eHH na scer^ainnee 6e36pagie. TaKHMH ranaMH 6 y- 
J^yTT. T&, 1) KOTOpLie BCTJIIHJIH BT. HOBHt 6paKT. EpH CymeCTBO- 
Banin npesKHBro, pa3B4 tojtbko bhhobhh£ noaygHTT. corjracie 
ocTaBjreHuaro jmii;a B03BpaTHTE.es kt. npenneMy OpaKy h paspfcuie- 
Hia na to ayxoBHaio naga.iiE.CTBa (ctt. 40—42); 2) tott, hbt. 

cynpyroBB, KOToput ocTaBMT. jtpyroro cynpyra h doaii© 5 jrfeTT. 
CKpusaJica BT> HesSBicTHOCTH (ct. 41 h 54). 3) Bto ho KacaeTCH 
cynpyra, OpaKT. KOToparo pacTopmyTT. no bhh^ ero (no npejuo6o- 
Tr^ ffrrl in), to Tatton cynpyri., cofmcho hobomj 3aiiony 28 Man 
1904 ro^a, Hid>eTT> npaBO BCTynuTB bt. 6paKT> no HCT€?geHin.7-Ji'ST- 
Het ftyxosHoi aiiHTeaoH, coicpan^aeMoft ,u;o ftsyxT. aira ct. pa3p&- 
urenis enapxiajitnaro npeocBnm.enHaro (b;hpk. yn. Gb. Gnnopa 
14 ims 1304 r. ; M> 11, 27 cesT. 1907 r., Ns 8 h ct. 253 Xct. 
&JX. kohchct.). Bt. cjiynat He Hapyrnenia cbstocth n noBaro dpana, 

BTOpHHHO BHHOBRBlfl BT. CGMT. CjHpyrT. OCyHftaeTCH Ha 
Bcer^ainnee 6es6pagie. 

6. Bt> ocxajifeHEixT. c^ynanxT. Mi^a cqnTaxoTcn HpaBocnocoOnH- 
mh ko BCTynxenlK) bt. 6paKT>, ecjrn onn kt» Tony ne ^ecno- 
co6hh. 9tr ^iecnoco6HOcTi. 1; B0 3HHKaeTT. c% HacTynxe- 
HieMT. 18 jrfeTT, ,a;jra jrnn,T. MysEecsaro n§xa n 16 ji^tt, ^jranceH- 
cnaro nojia, ct. cpasoMT. enapxiaaBHaro apxiepen conpaTHTb yna- 



— 319 — 

3aHH£ie cpoKH na nojtrofla (ct. 8 h npra. ,eb nes). 06iu;it 
epOEt BOSpaCTHOfi 6paHHOft 3 ,%ecn 0 C 06 H 0 CTH ftOT HpHpOftHHXB 5KH- 

Tejrefi 3aKaBEa3£H coKpaiu;aeTca Ha 3 rosa (ct. 3). JBpaHHon ^ie- 
enocofiHocTH 2) He h m £ io t b 6e3yMHHe h cyMacinepde (ct. 5), 
MOHameoTByjoiu;ie h nocBniu;eHHHe bb iepeicKin n ^tHKOHCEii cam*, 
noKa ohh npeSuBaiOTB bb btomb oaHfc (ct. 2 h n. 6 ct. 37). He- 
3aBHCHMO OTB HOOTOH He^ecnOCO0HOCTH, l$eCH 0 C 06 H 0 CT£ M03K6TB 
6 htb Tairase 3) orpaHiqeia bb j^bohkomb OTHoinemH. Hot 
t^mb, hto Tpe6yeTCH. corjracie Ha 6paKB pojurreJieH, oneKyHOBB, no- 
ne^HTejieS (ctt. 6 h 7 ) h HanaxECTBa (ct. 9). Hot t£mb, hto 
JTHHa, HMfemia 6parayK) iifeecnocoSHOCTB, ne MoryTB BCTynaTB bb 
6paKB cb onpe^jieHHHMH OTn;aMH: po^CTBeiiHHKaMH, CBotcTBen- 
KHKaMH, C0CT0HIB;HMH BB ayXOBHOMB pO^CTBi, yCHHOBjreHHBIMH H 
BH r 16paHH£IMH pOjl.CTBeHHHKaMH (ct. 23 H H. 2 CT. 37). TaKB, 6paKB 
BOCHpemaeTCH bb kpobhomb po^CTBi no mhih npsion, bo- 
hot HHcxoa;HiaeH, a no ookobhmb othihmb %o 
neTBepioI CTenenn BOiOOTTeOTHO (7 k. Ob, Craofta qtb 17 $eBp. 
1910 r. Ns 540 ). Bb ^Byxpo^HOMB cboSctb 4 6paKH Bocnpe- 
ipaiOTcn %q TpeTtef cTenean BEJimmeaBHO h neTBepTof bb .pyxB 
cjiynanxB: (JpaKOBB cb cecTpos HesicTKH (nceHu 6paTa) h cb ce- 

CTpOK) 3HTH (MJHCa CeCTpEl). BnpO^eMB, H BB 9THXB RBJXB CJiyHasXB 

CsHT^iinift Chho^b pa3piinaeTB 6pa&n n.o xo^aTancTBaMB npeo- 
CBHiaeHHKixB apxiepeeBB t£xb enapxii/ npeodna^aeTB CMiman- 
noe naceienie (Ye. Cb. CHHO^a otb 7 Man 1903 rojca, Ns 5 n 20 
isojrn 1904 roji;a, Ns 13). Bb Tpexpo^HOMB cb©0ctb 4 6paKH 
BocnpeinaiOTCH 6e3ycxoBHO othib BB.nepBot cTeneHH (I(hpe. je. 
Cb. Chh. 25 anp. 1841 h 28 MapTa 1859 r.), — Bb rjxob- 
HOMB pO^CTBfc 6paKH BOCnpemaiOTCH MQSRRY BOCOpieMHHKOMB 

h MaTepnio hmb BOcnpHHHTaro h Mesciy BOcnpieMHHHeio H 
othomb eio BocnpnHHTot' (Yk. Cb. CHHOsa 1873 r. no 
Ahhh TyjiBji.KiHCKon). Hto sse KacaeTcn poftcTBeHHHKGBB n o 
y cHHOBJteniK), tobb saKOHaxB h&tb npnMoro yEa3ania na to, 
hto6h ycHHOBJieHie cBHTaOTCB npennTCTBieMB kb Spasy (I 1 parr o- 
poBCKif, „0 6pani h pasBOfli*, C.-I1.B. 1910, CTp. 36). Hto ace 
EacaeTcn, HaKoneHB, t. h. po^cTBa $H3HnecKaro (BH^dparaaro), 
to Tanoe poji;ctbo paBHOcnjiBno po^cTsy KposHOMy (onpej^Laeme Cb. 
CHHOjj,a otb 17 yapTa 1877 ro^a, Ns 488, 1864 r., 1^2581) 

f H^ecnoco6HOGT£ .. anHHHBaeTcn TaE^e bb OTnomeniH 



— 320 


hi a bt, dpam xpHCTias-B ct, nexpHCTianaMH (n. 7 ct, 37), npa- 
bob£phhxt, ct, pacKOJiBHHxaMB: ( 3 a HGKaiioqeHieM^ CTapooSpilzmeBT, 
ct. 33 H 2 npHM. kt, sefl).—4) /(tGcnocoSHOCTB TepaeTu no- 
cjrifc TpeTnnro (JpaKa (ct. 21 t. X h. 1) n ct, ftOCTHJKenieMT, 80 
ji'&tt, (ot. 4 h 37 t, X i. 1). 

§ 65. XapaKTepib m oS'fceM'B MyjKHeM BjracTK. 

I. JMCywcHnn ejiacnvb Jiunwhivcz omwouieniHocz cynpyzoe 

1. Xapanmep'h u od'heM'h Myoicueu e/iacmu onpedn>Jisi- 
wmcH ejiaeeHcmeoM’b Myotca 6% ceMbff*. 

Bt, CH&y 9Toro r^aBencTBa BJiacTB Myma hochtt,, oji^aKO, xa- 
paKTepiD He BJiaCTH BOTTHHHHKa, a BMCTH pM0X03flHHa, no- 
ckoibkj ero Boxet onpe^ixneTCH ijeHTpi, ceMefiHOft otshh, en BHy- 
TpesHifi yoa^. IIocHJiBHoe onpaB^aHie, t. ck. Teopia niaBeHCTBa 
nyraa 6ma #ana yrae bt, XYIII b. SKena no CBoet npapo^i cjia64e 
Myaca. OHa nojrBepaceHa 6epeMeHnocTH h iEeHCKHMT, 6oa%3HHM r B. 
Ecjeh aceHa no npasy po^enis noxynaeTT, bxhctb Ha^n 

^tbmh h no nopynemH) OTn;a ceMeftcTsa npe^cTaBmeTT, ^OManiHee 
xo3hMctbo, to 9to ecTB nocpe^GTBeHHan BjiacTt*, KOTopaa, bo bch- 
komt, cjiyna'fc, noftHraeHa Bjiac™ OTi^a ceMetcTBa. 8raro Tpetfyera 
Hpnpona semeil. HnEor^a ne 6HBaeTT,, hto(5h kb& coBepnreHHO o;p> 
HaKOBHH BXaCTH M^CTO BT, OftHOMT, H TOMB JK0 npaBiemH. 

Jb% o^HHaEOBKiH bmcth, bt, cxynai, ©cm 6h oh^ BBipa-EaJiH pa3- 
mhhhh bojih*h HaM^penia, noprara 6 bi see, noTOMy hto HHEaKaa 
CTopoHa He 6Hia 6 h o6a3ana ycTyiiHTB h cmohhtbch nepe^T, &py- 
roi (Dcti). HTaKB, conaoHO 9 to t Teopin, bt, ocHOBy rxaBOHCTBa 
My^ca KJia^eTcfl 1) c.ra6ocT£ aseniUHHKij KOTopaa HyassaeTca, iiobto- 
My, bt, 3ain;HT^ h nponHTamH ea MyacnHHon, h 2) HeB03M03KH0CTB 
ocym,eGTBJieHiH o^HHaEOBof BJiac™ kbjusl Mn;aMH: bt, o^homt, h 
tomt, ace npaBJiemH (cp. HH3Ee, tji. III). KaET, 6 h hh othg- 

CHTBCH KT, 9T0t T60piH, HeCOMH^HHO, TTO 6H raaBHHH 0CH0BH 
npoBeaeHH bt, GTapoMB ceMetnoMT, 3ana^o-eBponeficKOMT, npaBi. 
8thmt, MpaceTT, 6eitb neBoatHO, OT^aao cbok) ji;aH£ h pyc- 

cEoe rpaacji;aHCKoe saKOHO^aTejiBCTBO, nocKoiLEy oho bt, t. X h. 1 
EpacHopinnBo roBopHTB, hto MycET, o6H3aHi, 3aiu;Hn^aTB H co^ep- 
acaTB cboio Keny, a neiia o6n3ana hosthhhtbgh Myssy, KaKT, rjraBi 
CeMBH. HtO 3Ke EaCaeTCH HOBHXT, SaKOHO^aTOOIBGTBT,, TO, XOTH 
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oSmerep. yju h He Ha3HBaeTT» Myaca raaBOH cetera, t£m:& He Me- 
H^e 9TOTT, HpHH^HHT, npH3HaeTCH H BT, HeMT, (CT. 1354, HpH6M- 
3HT0j[£HO TaitT, 3Ke nooTynHJiH h cocTaBmeM IIpoeKTa (231), Hpn 
neMB, eleven,, o^HaKO, no^EepKHyTt, qTO o6m:erep. yj i. bh^bh- 
Hyjio bm^ct4 ct, t^mt, npHHr^HHTi He3floynoxpe6.ireHi,2 Myaca 
CBOHMT, npaBOMB, OCBOSOEC^aH BT, HpOTHBHOHT, CJiyqa'fc HC0Hy OTB 

o&mHHOcra hoatohhtbch pfcmeHiio Myaea (ct. 1354). T, o6p., 
BJiacTt Myraa m^era cboh rpaHHB,H. Ea sMcTBie no&qHHeHo 
KOHTpojHO cya;a h oneKH h CTicHeno bt, caMOM't cboomt, eyia;ecTBi. 
OTCio^a h BjiacTt Myj&a KaKT, no xapaKTepy ea, * TaKT, h o6i,eMy * 
cjiisyerB onpe^^JiaTi,, KaKT, HiKOTopyio cobokthhoctb ceMetH&EXT, 
npaB^B, npeiMymecTBeHHO npesocTaB^eHHHXT, Myacy, ho cpas- 
HeHiE) ct* HeeHOH), HocKoaBKy My jet, Ham He 3JioynoTpe6j]:HeTT„ 

Cpe^H 9THXT, HpeHMym;ecTBeHHKiXT> npaBT, ciijiyeTT, bh#bh- 
HyTt: oHpe^iaeHie Bereft Myasa M^CTOOTTeaBCTBa cents (2), ea 
eRHHCTBO bt, amotfi Myaca (3), rjraBeHCTBO bt, XHn;i Toro 5se 
Myraa (4). 

2. Bojiew Mymo onpedmjisiemcsi Mihcmoopeiimejibcmeo ceMbU , 
ho; m. k. cynpysu odsisauu mwnib eMizcmm, mo omo npaeo 
codepdKmm'b e% ce6n> dpysoe npaeo: otcena oomaua cjimdo- 
eamb m MyomM/b. {cm. 10S m, X % 1). 

OTCEO^a, HpaBMBHO pa3T,HCHMB cesaTT,, BTO SCena MOiSeTT* 
se caiji.OBaTB sa My^enT,, ecin noa?ii;n;Hm He HMiera hoc toh h- 
saro teicTOMTejiBCTBa (70/1145, 79/970, 72/111), t, e. neHTpa 
ceMetsoft 3&H3HH.—Ocyin;ecTB£eHie' npaBa Mysca, bt* Cray KOTOparo 
aeeHa o6a3aHa cji^oBaTt 3a MyraeMT,, He MoaseTB 6&m>, o^HaKO, 
BHOJIH'fc npOBe^eHO BT, 3EH3HH, KaKB 9TO HtefceTT, M&CTO BT, OTHO- 

ineHiH sensei. IIoeTOMy bb rpaac^aHCKOMT, npaBfc cy^ecTByeT'B 

HiCKOJIBKQ CHCT6HT, IlOHy&^eHiH 3EeHH KB COBMiCTHOS 3EH3HH CT, 

My^eMT,. 1) CacTeMa KocseHsaro noHy^ems costeicTHOfi 
3 $ch3hh nyT6Mi> hm yiu,e ctb eH hit x f h niTpa^OBT,, BupafioTaHHaa BO 3>paH~ 
His. 2) CscTeMa yrpo3H pa3BO^OMT>, BcriscTBie bjigymuhi- 
•leHHaro ocTasJieHia Myna sceHOK), BHpadoTaHHaa bt, IIpycciH h 
npraaTas bt, repteaHis. 3) GacTeMa npHBOj^a hot BO^Bopesia 
mnu bt, somt, Myaca (68/46J, 526, 70/799), nprataeMaa bt, 
Poccis. CoraacHo 8 toS cHCTetei, My^ BqHHaeTT, hckt, o BosBpa- 
io;eHiH :iiernj ? cyni, y^OBJiCTBOpaeTi, 9 Tott> hckt,, h cygetoaft npn- 
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CTaB'B HcnoMaeTT, pimeme cyAa, npHBOAa ;KeHy bt, aomt, My?Ka. 
Taira Karcs cacTeMa 9Ta He AOCTHraeTi, CBoeH ip&ia (aceHa motott, 
yfiTH.BCJt^T, sa cyji,e6HBiM'B npncTaBOMT,, a cyAeSaHa pimeHia 

HOHOAHHIOTCa TG1LKO OABHT, pa3T,) H yHHHCaOTT, HeflOBiHecEyK) JHH- 
HOCTB H CJAT,, KOTOpHH ^aKTHHeCKH He BT, COCTOHHis HpKBeCTH BT, 
srcnoMeHie csoe plimeHie, to nooTOMy Hama cyAe&aa npaivTHKa 
CTajra Ha iryTB cncTeMH K0CB6HKa.ro nprayjKAeHia, npH^aBB el 
CBoeo6pa3Hyio $op&y. HMeHHO, cyat, otkhshb aeTT, acenfe bt, npaBk 
Ha coAepraame ott Myaca, ecra oHa semeTT, ott, Hero ota£.u>ho 
# HO CBOefi BHH&, AOKOJlfc 6yAeTB CaMOBOaBHO yMOflATLCfl OTT, C03KH- 
TeiBCTBa ct, My-EeMT, (75/291, 86/29 a AP-, 93/106). Boaie toto, 
eenara Aaera seemfe npaso HCKa Ha npn3Hame cyAOMT, h6bo3moh- 

HOCTH AJIB 5K6HH HiaTO npe^HBaHia CT, MJWieWh, C03AaBinHMT, 

ef TaKiH yCJlOBiH JEH3HH, npH KOTOptlXT, COBM^CTHan 3EH3HE Hpo- 
AoraaeTca jihihi, no bh£hihocth, a bt, cym;HOCTH asaaeTca pa3A£*®*»- 
hoh (06/8). OAsaKO, HecMOTpa Ha ynasaHHyK) ceHaTCKyto npaKTHKy, 
ceHaTT, h ao sacTOHiAaro BpeMera se npnsHaeTT, npaBMBKErMT, 
OTEa3T» CyAOBT, BT» pa3CM0TpiniH HCKOBT, 0 BOABOpeHiH 3EeHT, Ha 
TOMT, OCHOBaniH, HTO BT, 3aK0H^ h£tt> yKa3aHit Ha cuoco6h npa- 
BeAenin bt> scnomeme pfeneHm o HacMLcTseHHOMT* BOABOpeHin 
2KeHH et, My^y.—B to ace Kacaexca, bt, hecthocth, m y 3E a, ytutOHaio- 
maroca ott, coBM^cTHaro jKHTeJiBCTBa ct, SEenon, to iEeHi He npe- 
AOCTaBJieHO npaBO TpefJoBaTt BGABopeHia Myaca, ecaa oht, ocTaBMT, 
nocTOHHHoe M^CToamTeascTBO combh. Et, cobm£cthoh ssh3hh oht, 
MO^erT, 6 htb nonyacAaeMT, Jiran, kocbohho: nyreMT, AoneaeauxT, 
niTpa^oBT, (bo (DpaBAia), yrposon pa3B0Aa (bt, FepMaaiH, t&kt, ace 
h UpoeKTB), BHAaneK) coAepseaHia acea^ (y Hact) ao t£xt> nopi,, 
noKa caMGBoasHo yrndOHaeTca ora cobmJcthoh 3KH3Hm ct, Hen (72/407, 
73/1385, 74/689, 75/291, 76/41, 86/29, 90/18). T. o<5p., MyatB 
o6iaAaera yKa3aHnuMT> npasoMT, bt, abohkomt, OTHomeniH. Hm£h 
npaBO Tpe6oBaTt BOABopeHia ^enEr, oht, bt, to speMa caMT, se 
HOAJie-EHTT, BOABOpeHilO HO HCKy KeHH. 

3. Edummeo ce+wbu 6% Jiuw/m Mywea eupaowaemcsi e% moM %, 
%mo mena a) no&ymeim em npaea u npetmyn^ecmea, coup si- 
mennun e% cocmosmieM% %uhom% ujiu seanieMo Myoma, ea/iu 
ona no pody npuuadjieomum% %% cocmosmim uuomeMif (cm. 100), 
u 5) -Hommrb $aMUJiiw Myma. 



а. IIpmeM'B, TOna ne TepaeTB 3BaHia MyTO h bb tomb cay- 
nai, ecra ohb 3a npecxyiaeHie 6y&eTB inuiesB npaBB CBoero co- 
cToama (ct. 101), mh dpaia 6 y,n;eTB npeicpam^HB pa3B0#0MB (Yk. 
1 Jen. CenaTa 1908 ro^a IN® 9773, no noBO^y tohb eBpeeBB). 
IIpaBa cocTOBHia ujmb, noJtynafOTB ani^a TOHCKaro ncuia, BCTynnBiuia 
bb saKomml 6paKB Taime cb HHOCTpaHjn,aMH, He coctohihhmh hh 
bb cjiyasSi, hh bb no,p;aHCTB£ Poccin (ct. 102). Omiaito, nepexo^B 
MysKa bb HHocTpaHHoe no^aacTBo He ^tjiaeTB TOny HHOCTpanHOi 
noMHHHOt (96/118). 

б. ^to to KacaeTca toto, tto jk e h a hochtb faMiniiOMyaKa, 
to bto HBJieHie ocHOBHBaeTca Ha o6f*Piali, a He na saKoni. Bb coBpe- 
mohhoh n;HBHJiHCTHK'fe npo6HBaeTCH, o^HaKO, HOBoe Tenenie coxprhhtb 
3a tohoio en $aMHJiiH> bb rtxB cjryyanxB, Kor^a npesmsa <j)aMMia 
HM'feeTB jpa menu hJhhoctb bb rpa^aHCKOMB o6opoT%. IIpH btomb 
en (JmMHJiia npaSaBJiaeTCH kb.hoboh en (JjaMHJiin (ftBofisaa (JjaMHJiiH). 
TaKB, repnaHCKie hhbmhcth bubo^htb npaBO tohei Ha j^otnyio 
$aMMiio H3B o6n3aHHOGTH My3sa ho sjioynoTpeSjiHTB cbohmb npa- 
BOMB (EpOMe) *). 

4. rjiaeemmeo Myjwa 03Hmaem r b P %mo Myofn, a ne oieeua > 
siejuiemcH ajiaeow, doM0XO3mmoM^ a ) e^ apaoicdancmjwb o8o~ 

pomm U 6) 6~b COMOU CeMbfh . 

a. O^HaKO, bb HaineMB npaBli, bb bh^J hojihgh pasnioiL- 
hocth HMymecTBeHHBixB OTHOineniS cynpyroBB (gm. II), raaseHCTBO 
MVTO BB rpaJiqaHCKOM'fc 0 6 0 p 0 T £ HH BB H0MB H6 BBipa- 
maeTCH. IIosTBepnc/teHieMB cKasaHHaro mototb cjijtkhtb crk^yio- 
ipee. 1) MywB ne HM'feeTB npasa pacnopaTOTECH HMym;ecTBOMB 
TOHK 5e3B 3aK0HH0fi Ha TO ^OB^peHHOCTH (CT. 115). 2) IIpH B3H- 
CKaHiH cb o^Horo H3B cynpyroBB ^oitobb noffsepraeTCH onnea h 
npo^aaci bch ^beukhmoctb, HaxosnmaHOH bb o6mefi hxb KBaprap^, 
3a HcianonenieMB MaTM h apyroro cynpyra h Bemefi, o 

npHHajpeTOOCTH kohxb 3 TOMy cynpyry npe^ciaBJieHH roctob&phhh 
^OK a3aT0jiBCTBa'( ct. 976 Yct. rp. cy$. 82/152, mane bb o6m,erepM. 

*) CrtsoBaao 6 h bb SynymeaiB pyccKOMt 3aKOHOAaTeatCTB*fe $op- 
MyanpoBaTB npaso Myjsa TpeSosaTE* otb tohh, htoGh ona Hoenaa ero 
^aMnaiio, caB^yioiaHMB oGpasoMB*. „£KeH& HMeayeTca no ssysca. 

Oaa mototb npHcoeflHHHTb cboio ^aunais) kb ^airaiif Myaca, ecJin mt&rh 
kb tony cepBesHHS HHxepecB" (CHHafiCKiS, CTp. 317). 
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yji., ct. 1862; nposyMimia npHsa^eacHOCTH Bem;eii Myacy). 3) Ce- 
naTt coBepmeHHO HcoBHaeTt npe^cTaBMTejtcTBo je©hh, kbee npej[- 
GTaBHTeM Myraa, Bt flOMamHeMt xosaiicTBii. .TaKt, cenara nps- 
3najtt, ht o My act ne o6n3aHt ymaqHBaTt ^ojtrt acestr 3a aaSpaH- 
HBie eio npanacH bo speMa cobm$cthoh 3KH3HH ct MyraeMt (01/124). 
8 to, o^saKO, npoTmopiBrat aaKony; KOToptift caHTaeTt aceny xo- 
shhkoio ^.OMa (ct. 107 t. X q. 1). GoBepineHHO raaq© Bonpoct o 
npej^CTaBHTejiBcxB'fe Myssa pfcinaeTt coBpeMeHHoe sanaji.HO-eBponefi- 
cKoe apaBO. Bpyqaa Myacy npexcTaBHTeatECTBO ceMtH Bt rpax^an- 
ckomt* o6opoTi, oho Bt to ;Ee BpeMH npasHaeTt h aceny npe;acTa- 
BHTejiLHHixeH MyaEa, Bt npe^ijiaxt jxoMaiHHaro X03aicTBa, noKa 
mj act ho otm^rmb 3Toro npaBa 3EeHH (o6m;erep. yx, ct. 1357). 

6. HanpoTHBt, bo BHyTpeHUHxt OTaoineHiaxt ceMEH Myrat 
aHjiaeTca rxaBoio, xoaHHHOMt ftOMa. 1) „3KeHa otfasaHa hobhho- 
BaTBca Myasy -GBoeny, leant nasi cenefCTBa, npe6troaTt Et HeMy 
bb juo6bh, eghtohIh, bb HeorpaHHHeHHOMt nocjiymaHiH, OEa3HsaTfe 
©my BcaKoe ysaaKeme s npHBHsaHHOCTt, East X03afiKa u;oMa H (ct. 107 
t. X 1, op. ct. 108). 2) PjiaBeHCTBO Myasa, East xo3HHHa ,aoMa, 
BKipa^a©Tca Tame Bt 3anp:T4 acenn MyiseMt (ct. 106 h ct. 1534 
Yj[. o sateaa.). 3) Kant xosarat ^OMa, Myant ofeaHt ^ocTaBJiaTt 
MQK’b nponHTame h eosepaeaHie „no coctojihiio h bo3mo3khooth 
cbo0h“ (ct. 106). Bt qacTHocTH, cjii^yeTt 3aM&THTi>, hto Bt co- 
speM 0 HHOMt rpasK^aHCKOMt npaBt 3aBoeBHBaeTt ce6i m£cto hobhh 
npmipnt B3aiMonoMomi cynpyrost. Bt cejlj ototo 
npHHipna ne tojibko Myaet o6s3aHt ooftcpraaTE acesy, ho h asesa 
o6a3ana aocTaBJHTt Myasy co^epanaHie, ecia nocaiaHifi se Bt co- 
cTOHHiH coaepraaTt ce6a caMoro (oSmerep. yx. ; n. 2 ct. 1360; 
IIpoeKTt ? ct. 237; inBefn;. ya. ct. 192 h 246). Y Hact npaBO 
Myasa Ha cotfopacame OTt aceHH mojkho 6hjio 6h bhbccth sst 
ct. 107 (... ^OKa3BiBaTt BMy BCHKoe yroaEKeai©"...). 

II. jJff/wcUHM ejiacm/h az> itMyiUjeemaeuubixt* omuomewiH 
cynpyzoeK. 

* 

1 . EMyttyecmeeunutt omnomeuisi cynpyso6% cnjiadueammcsi 
no nemupeMb omoeuuM'h cucmeMaM'b : a) domoMnou, 5) o5u{- 
uocmu MMywjecme'K, e) ynpaejiemst u s) pasdmJibHocmbu uMy- 
u^ecme^. 
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a* JoTaiLHaa cncxeMa (pnMCKan) coctohtb b'b tomb, 
hto sa pjp;y cb ota&xbbbimb HMynjecTBOMB Kaac^aro cynpyra cy- 
u^ecTByeTB eiu;e oco 6 kih ceMeiHHi <£ohab am Hy^aB combh, o6pa- 
soBasHut h3b npH^aHaro 3EeHKr n cooTB&TCTByKtfn,eii HacTH HMy- 
m,©CTBa Myraa. BTa cncTeMa npHHHTa bb rySepniaxB 'lepHHroBCKofi 
H IIOJITaBCKOt (CT. 111). 

6 . CncTeMa oSiahocth ($paHo;y3CKaB[); HMymecTBa Myjaa 
h aceHH coe^HBaioTca bb OAHy o6mjso Maccy, cb oneHB ihhpokhmb 
npasOMB ynpaBJienia Mynca bthmb mymecTBOMB, hobth krkb co 6- 
CTBeHHHKa. IIpmeMB, no cMepTH oahoto H3B cynpyroBB o6maa 
Macca ^ijiHTca nonoMMB. 

b. CncTeMa ynpaBJieHia (repMancKaa): nyacB ynpasMeTB 
HMyniiecTBaMB: cbohmb h asenu (bh©c enHH mb HMymecTBOMB), koto- 
pun, b^HaKO, octhiotch pa3^jn>H£JMH (o6m;erep. yx, gt. 1363, 
1373 n «p.). 

r. CncTeMa pas^fcaBHOCTH raymecTSB (pyccKaa) coctohtb 
BB TOMB, HTO Ka3EAHH H3B CynpyrOBB He TO&BKO HMfceTB CB06 
HMym;ecTBO bb ot^bhoh co6cTBenHOCTM (ct. 109 t. X n. 1), npa- 
AaHoe TaKxce npHnajpeacaTB sceafc (ct. 110), ho h bb tomb, hto 
K a^Hfi H3B cynpyroBB mo3K6tb bhobb npio6pfcraTi> OT^jiBHyso 
cbok) co6cTBeHHOCTB (ct. 109), caMOCTOSTejiBHO h cbo(>oaho pacno- 
piHjKaTBCiH eio, BooSme ynpaBMTB (ctt. 114—115). Ups btomb, ch- 
cTeMa pasAiJttHOCTH HacTOJitKO y nacB nocjiijroBaTexBHO npoBej^eHa, 
hto cynpyraMB He BOsSpaHneTca BsaHMHO nepeKpfaiMTt ne^Ay co- 
6010 codcTBeHHKiH hxb MH'knm nocpe^cTBOMB npo^a hih ftapa Ha 
o6meMB ocHOsaHiH (ct. 116), coBepniaTB B3aHMno 3aKoiaAHK[a Ha 
npraa&ieKaiijiH KaaEAOMy H3B hhxb raisin h BCTynaTB bb Apyris 
3aK0HHHH Me&fly C060JD o6H3aT6JII>CTBa (ct. 117). 

2. Pffi3me npoeedenie ouemeMU pasdmjimoomu UMyupetn&b 
cynpysoe'h e-'b pyccwoM'K npaeB ue mojibno eusueaem’b a) pas- 
huh dosadnu o en eosHunnoeenki , ho u 6) cmaeurm so- 
npoc'h o esi t^mjiecooSpasHocmu. 

a. Bb pyccKot MTepaxypt cymiecTByiOTB ,p£ ochobhjm a<>- 

ra^KH BB O^BHCHeHie HMynjaCTBeHHOfi CaMOCTOflTeXbHOCTH 2E6HH, 
HCKaioHaH)Hi;eft bb stomb oTHomeHiH BxacTB Mysa, HapH&y CB AO- 
BOJEBHO pi3EHMB HpOHBJieHiOMB 3T0t BJiaCTH BB JIHHHferXB OTHOIH©- 
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Hiaxs cynpyroB'E,. 1. Braa BHCKasaaa aora^Ka, eto phs^'Libhoctb 
HM jii^ecTB't ofeaaHa cbohmi* cyii3,ecTBOBaHieMT, aapcTBOBaniio HMne- 
• paTpHn;%, co3;n;aBiiiHX'B HMymecTBeHHyio castocToaTeJifcHOCTB toh- 
id;hhtF) (Melepx.). Jorajpa oxa ensa m Modern 6 htl iipraaTa yace 
no orhomy TOMy, hto naiaao pas^ijiBHOCTB; raymecTB^ cynpyroBi. 
co33;aeTCB bb To^esie Bcfcx^ EapcTBOBaniH XT1II b.. a He torero 
B t napGTBOBania HMHepaTpHB,'L. 2. Btuia BHCKasaHa xaEase flora^Ka, 
hto HMymecTBeKHaa caMOcxoaTejiBHOcTB ateHH co3,a;ajiacB BcaigCTBie 
OTcyTCTBis napcEaro yKa3a, t. e. yicasHoe npaBO peryjuipo- 
Baao jihihl ‘oTHOmeHia, kohxt, 6buib saTpoHyxx, Kasemmi 
HHTepect (OpmaHCKifi). Jora^Ea 9Ta BHSHBaex'B, o^HaEO, comh^hih 
bt, caMOMB cym;ecTB r i OcTaeTca HeBHacHeHHBtMi., imeMy 

2KE3HB COS^axa paStfijIBHOCTB HMyED,eCTBT», ©CM EapCKifi yKaSB 
npomejrB MomaHieMi, HMymecTBeHHHs OTHOinems cynpyroBB. Mo- 
acera ohtb npasMBH&e EyrnaTB, hto HMymecTBeHnaa caMOCTOHTejB- 
hoctb aaMyjKHen 5KeHiu;HHH oSnsaHa cbohmt, cyiEecTBOBaHieMi, 
HHCTHTyxy pO^OBHXT. HMymeCTBB, BX> CBS3H CT> EOMiCTHOH OHCTe- 
MOH. BtOTB HHGTHTyT'L pO^OBHX'B HMymeCTBB je5KHTX, BB OCHOB'fe H 
coBpeMeHHaro pyccKaro nac.a r &,n;cTB©HHaro npaBa. 

6. 5to ase Kacaexca i$Jiecoo6pa3HOCTH chct©mh pa3^JiBHO- 
cth HMymecTBi, cynpyroBi, h jEejiaTextHOcxs ea ocjaSjieHia, to hox- 
naa pa3ft^ai,H0CTL HMym;ecTBT, gxohtb necoMH^HHO bb pIjskomb 
npoTHBopfenia cb o6id;hoctbio HHxepecoBB ceMefHoft jkh3hh. Hosto- 
My, npH3Hasaa bb npHHip:n£ npaBratHocTt paBft'i&JiBHOcTH hmj- 
mecTBB cynpyrosB, cx^oBaao 6 h npe^ocxasHTB cynpyraMB upaBO 
nyxeMB ^oroBopa bh^juitb oco6hh HMym,ecTBa. ^oxo^ke gb hhxb 
ftOJEEHH HTXH 0CKJEK)HHTe,ttBHO Ha Hy&CftH CeMBH, 50TH 6hl H He BHme 
pa3M$pa, Heo6xoji;HMaro jpa 6e36^Haro cymecTBOBaHia c©mbh, h 
xoth 6h £0 coBepineHHOJiixia sfcrei. Tbeoh ^orosopB Mori, 6u 
6u tb oSocHOBaH^ na ctt. 1528—1530*). He MeHfce, cai- 

syeTt ao^epKHyxB, nxo pyccEoe npaBO He npasHaeTB t. h. dpaa- 
HHXB ^OrOBOpOBB, HOCpe^CTBOMT, KOTOpHXX, MOJKHO SOTO 6 h HSM^- 
hetl 3aKOHHyiO cHGTeMy HMyiEecTBeHHHXx. OTHOineniS cynpyroBB. 


*) CaHaSeKifi, crp. 319, E. Baox% ( HenpaKOCHOBeHsocTB soMain- 
naro oaara (HpaBO, 1910 r. ? 2). C&lkgyeT^, oaaaKO, BM'feTB b% bha7, bto 

ceMefiHHt $ohhx>, o6e3aeaHBaioiaifi desG’feflHoe cyn^ecTBOBaHie ceMBH, jmo- 

meTB 3aTpy^Hsxi> rpam^aHCKifi oSoport. 
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HanpoTHB'L, be 3ana^Ho-6Bpouef ckoaii. npasfc (^paHjnyseKOME h rep- 
MaHCKOMt) 6paMauuecjr HMinora npaso nyTeME aoroeopoBE onpe- 
siuHTB cboh HMym;ecTBeKH£TH oTHOinesia HHase, H'I>me ycTauoBJieHo 
saitoHOMB. Hanp., be FepMaidH bm&cto chctcmh ynpaBJtenia mchkho 
ycTaEOBHTL nyTeM’B aoroBopa cHCTewy pasa^MOCTH HMyujecTBE 
h ji;p- 


§ 66. ripeKpameHie My^cHeii BJiacTH. 

1 . Myomisui ememb npeKpmi{aemcn y -mm momm) nepe~ 
cmaem'b cyujecmeoeamb dpmto a) ecA-mdcmeie auepmu Atyotca 
ujiu 6) ecjimdcmeie pmmopmmisi op arc a (cmm. 14$ u 144). 

a. Go CMepTBio Myraa CBasEiBaeTCB ecTecTBeHH&it kohgije ero 
BJiaCTH, KaKE paBHHMT, 06pa30ME H K0H6SE BCiXE JIEHHHXE OTHO- 
menis cynpyroBE. 

6. Topas^o cjtoKHie cjiygafi npeKpaiu;eHis MyasKei BJiacra 
BCJii^cTBie pacTopraeHiji 6paKa. Cxokhoctb 9Ta 3aBHCHra ora pa3- 
jihbhhxe noBoaoBE npeKpam,eHia 6paKa. Gpe#H bthxe hobosobe be 
pyccKGME 3aE0H0^aTei&cTBi cjr&ayera otmEthtb npeacae scero 
1) HapymeHie c ynpyscecKofi b^phocth— np ejiioSoa^-s* 
Hie (h. 1 ct. 45 t. X h. 1); hphhome co6ctb6hho 6 npH3Hanie ot- 
Bir^HKa be napyiaeHm cbhtocth Spana npejuofioa'fcsHieME ne cay- 
iEHTE 6e3yCJIOBHBIME ftOKaSaTeaBCTBOME (ct. 47). 2) BpaKE MOHsera 
6 htb Tarace pacToprayra no npnraH^ HecnoeoSHocTH oanoro m% 
cynpyroBE ke 6panHOMy cojehtiio (h. 1 ct. 45)—He parfe krke 
nepeBE Tpn roaa nocifc cosepmemH 6pana (ct. 48) h npn tome 
ycaoBiHj hto 9Ta necnocoSHOCTB ecTB npEpo^Haa mh naTaaacL so 
BCTynaeHia be 6paKE (ct. 49). 3) BpaKE MOKera 6 htl Tame 
pacToprayra be cMy ooysEassiH oanoro hbe cynpyrOBE ce more- 
HieME BCfcXE npaBE COCTOHHia, H1I 3Ee CCMKH Ha jEHTLe BE Ch~ 
6npE ce aHineHieME bc&xe ocodeHHHXE npaBE h npemiymecTBE 
(h. 2 CT. 45, CTT. 50, 52 h 53). 4) BpaKE Moacera 6 htb Tame 
pacToprHyTE h be cjiyqaii 6e3B r &cTHaro OTCyTCTBis apyroro cynpyra 
(n. 3 ct. 45, ctt. 54, 56). 5) HaK0Heu,E, 6paKE pacTopraeTcn (?) 
BCi^s CTB ic HOCTps^eHin oSohxe cynpyroBE be MOHamecTBo, ups 
ycsoBinxE! BsaHMHaro hxe- Ha to corxacia, HeHMinis MaioJrfeTHHXE 
S^Tefi, Tpe6yioni;HXE poaHTeracKaro npHSpinriH, a ho HHane, BasE 
ho aoCTHHcenm ooohmh cynpyraMH ysaKoneiiHMXE a^H Toro jt6te: 



30 jtiiTfc jyta Myaca h 40 aira pa iE©HH (ct. 413 s 410 t. IX). 
OnopHO, o^HaEO, ecTB as nocTpaaceHie bb MOHainecTBO npeKpam;©- 
Hie fipana iih noacroHeHHoe pasjryaeme cynpyroBB. Ecjih npa- 
BHaTL, hto nocTpnaceme bb MOHainecTBO ecTB annin noJEH3HeHHoe 
paaiytreme cynpyroBB (IlaBJOBB), to, Bca^s CTB i© caosnenia Mona- 
niecKaro caHa, h6bo3mo^ho ? nonenHO, BCTynaeHie bb hobhh 6paKB 
(IIIepineHeBHaT,). CnopnocTB Bonpoca hm£otb 3a co6oh) n to em;e 
ocHOBaHie, sto HainB 3aKGHB tobophtb o $opMaiBHOMB paoTopace- 
nin 6pana ayxoBHHMB cyaoMB Mint bb HepBHXB, BHmeyKasaHHHXB 
aeTHpexB caynaaxB.—On^nnsaa bobo^h kb pa3Boay bb nameMB 
saKOHOAaTexBGTB^, ca^syeTB noasepKnyTB hxb neaocTaTonnocTB. 
TaKB, He UpHHHTH BO BHHMaHie, KBKB nOBO^H kb paBBOJty, 3EG0T0- 
Koe o6pam©Hie (t&pampa), nonynreHie Ha ra3HB, 3jroHaMipeHnoe 
ocTaBxeHie, symeBHaa 6 oje 43HB (PepMaHia) n Tania 3apa3HTejiBHHa 
6oa^3HH, KaKB CH^HXHCB, HpOKa3a. HOIIHTKH pe^OpMHpOBaTB y HaCB 

nosoffiH pa3B0jia se HMfcaH, oaaaKO, a<> j chxb nopB ycnixa. 

2. Pe$opMU omu rrmAt/b oojime mooxoduMU, %mo oesy- 
cjiobho 3anpeu$aern,csi pacmopofceuie Spana no esauMUOMfy co- 
sAaciw cynpysoet (cm. 46, 76, n. 1 cm. 529). 

9 » 

H 6oJi£e Toro, y aacB He aonycnaiOTCH Hnnanin Memay cynpy- 
raMH o6a3aTejiBCTBa oh nnKte anm, 3aMHmK>m;ie bb ce6i ycjio- 
Bia 3EMTB bb paaflyneHin (ct. 46 h n. 1 ct. 103). 1) EnponeMB, 
ceHaTB bb o6m;eMB a OBOJIBSO nrapoKO xomyeTB aaraoe 3a “ 
npemeni© Haniero 3aKona. TaKB, bb 79 r. 5 3a 309, ceHaTB npn- 
3HaaB aonycMMol noaracKy siyaca, bb noen ohb o6a3EiBajiea ne- 
peaB cBoeM 3EeHoio BHaaTB en oco6hh nacnopTB no h3bJot- 
HUMB IMB npHHHHaMB pfl CBOSoaHHTG SSHTejlBCTBa, ra& OHa 

nosceJtaeTB. Bttaaqa nacnopTa aceHi cb conacia Myraa nps3HaHa el 
eaMHMB saKOHOMB (ct. 11 3aKona 3 Mas 1894 r.). T. o6p., se 
BCaKoe coraainenie cynpyroBB skhtb pa3a&JiBHO npH3naeTca 
caKOBOJiBHHMB pa3JtynenieMB cynpyroBB. 2) Pa3a£flBHoe m- 
Te»cTBO cynpyroBB B03M02KH0, oanaKO, h hokhmo coraacia 
m y 3K a. Cioaa cjiiaycTB OTHecra totb cxysat, noraa MyacB h© ace- 
aa©TB npHHHTB kb c©6£ TOHy; a aBaTfc coa^pacame h nponuTame 
(68/526, 74/689), oh co3aaeTB ©h Tania ycaoBia, BcateTBie koto- 

pHXB GOBMiCTHaa CB HHMB JKH3HL CTaHOBHTCa HeB03M03KH0t (06/8), 
MH BOG6m© He HMieTB HOCTOHHHarO M^CTOSCHTeaBCTBa (71/470, 



92/111). He3aBHCHM0 TaaHce otb corxacifi aiyasa 3Eeaa, sioaceTB no- 
jiyEHTL otb rySepHaTOpa hih rpasoHasaJiBHHKa ots4jibhhh bhsb 
sa acHTejiBCTBO, Korsa m . jm % Haso^HTCs bb OesBicTHOMB OTcyTCTBiH 
me CTpasaera yMOHOMfanaTejiBCTBOMB (saitOHB 18 is)M 1897 ro r n;a). 
IIpaBO nOJtyEHTB OTB 3eMCKHXB HaEaJILHHKOB'B ot^4jtbhhM BH£B Ha 
aiHTejiBCTBO noMHMO corjraeiH Myaca npe£OCTaBJieHO TaOTe KpecTBHH- 
KaMB, bb cayTat acecTOKaro ofipamema cb hhmh Myjseft (7 k. 1 06m;. 
Co6p. 80 Hoa6pa 1899 r.).—OijiHHBaa pa3p03HeHH£ia nocTaHOBjre- 
Hia Haniero 3aKOHO£aTeJiBCTBa h oeHaTcKofi HpaKTHKH o BpeMGH- 
homb npeKpamjeHiH Myameft BjracTH nyT©MB pasjj.'l.iLBHarQ 5 kht6jll- 
ctbb cynpyroBB, ca&syera nojpiepKHyTB OTcyTCTBie bb hhxb mra- 
HOM&pHOCTH H 06 ^ 0 # H£eH. TaKB, Hanp., BB HaCTHOCTHj aceHH BHC- 
hihxb cocaoBifi BKHy^eHBi h so HacToamaro bp©m©hh o6pam;aTE»ca 
Ha BHeoaatinee hmh cb npoineHiaMH o £03B0JieHiH hmb zkhtb 
OT£ ijrbHO ora cbohxb Myacefi, no GaMHMB pa3Hoo6pa3HHMB npara- 
hbmb, saKB to: acecTOKaro cb hhmh oOpaiseHis, CHfMHTMecKofi 
6 oji43Hh Myacen h t. n. 

3. UodmoMy npaune otcejicmejimo ynopsidouumb pasdrbjib- 

# 

uoe Mcumejibcmeo cynpysoe%, co3dae% dsn dmozo ocoduu uncmu- 
mym~b pa3dn>JibHaso oicumeMemea. 

9Ty 3aB;aay h BBrnojrHaera IIpoeKra. 1) Pa3piineHie sonpoca 
o pa3,i$JLBH0M r B MTejTBCTBi cynpyroBB qhb nepesaera rpaasftaH- 
CKOMy eysy (oEpyacHOMy cysy). 2) £ajrfie, ohb npssHaera jyta paafliab- 
Haro acHTejiLCTsa cynpyroBB socTaTOHHHMB axosaiHipeKHoe ocTasjre- 
Hie o£hhmb cynpyroMB spyroro (ct. 262), orcyTCTsie y Myaca oeis- 
jiocth, OTKasB ©ro otb cosepacama ateHH h 3anpen];eHie 3koh4 
cHHCKHsaTb epescTBa (ct. 263), acecTOEO© oSpaisesie, ch^mhcb, 

HBHHCTBO, MOTOBCTBO, 6Ojr430B 3fi6HH, HpH KOTOpoS Bpe£HO flflH 3fl0p0BBa 
es cynpyneeKoe eoacime (ct. 261). 3) Pa3£4jrBaoe acHTejrLCTBO 

paap^maeTca HacpoKB ora o£Horo so TpexB x4tb hot sa Heonpesfc- 
othho© Bpens (ct. 264). ^ 4) Cysy npesoCTaBOTeTca TaKace HpaBO 
onpesiMTB oTHOinema cynpyroBB Messsy co6om h bb oTsomeHiH 
hxb HecOBepmeHHOxiTHHXB s^tgI Ha BpeMa pa3S^^BH0fi ^hbhh 
cynpyroB'B (era. 268, 267 h 270).—Bb naeTOHigee BpeMH HMiexca 
IIpoeKra MHHHCTpa meTHIUH „0 H^KOTOPBIXB H3M4H6HiaXB H £0- 
HosHeHiaxi. siScTByiomasB ysaKOHesif o6b OOTOHreHiH cyapyros^ 
mm&y C06010 H KB sfcHHB“. 8THMB IIpOCKTOMB OTpHSaOTCH 
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HHCTHTya '% pag^ijiLHaro scHTe-iLCTBa cynpyroBS, upiiBHaHHHH 
IIpoeKTOMi* Tpa^aHCKaro yjioacenia. Bm^cto Toro npeftnoararaeTca 
ycTanoBHTL jthhil nocj^cTBia pa3 Hojkht e jtlctb a eynpyroBs. CaMoe 
jk© pa3H0acHTejtBCTB0 cynpyroB^ B03HHKaeTS es corjiacia mh 
saKe h homhmo toto, t. k. stcer-ra moists nojiy^HTE nacnopTs 6e3S 
corjracia Myuca *). 


tan III. PoAHTejibCKOs Bjiacrb (poarabCKoe npaBO). 


§ 67. XapaKTepi> po&HTejii>cKOH BJiacTH. 

1. PodumejibcnaH esacmb, m. e. ejiacnib omi%a u Mamepu, 
ece 5oji%e u 5oji%e npio6pnmaewh e% coepeMeunoM l spaowdan- 
ckoml npaoTb xapcmmepo esacmu onenyucKou. 

9to 3HaHHTS, huo poflHTejrBCE.as BJiacTL paacMaTpHsaeTea He 

CTOJILKO CL TOHKH Sp&EUfl UpaBS pOSHT© Jefi Ha MTHOCTL CBOHXB ^T©!, 
CKOJlbEO G7> TOHEH Sptais 06H3aHH0CTH pO^HTeJiet 3a6OTHTB0H 0 Ha^jre- 
Mau^euL BOcnsTamH h ospani ihhhocth jpiiTefi. Mro KaeaeTca pye- 
CRaro npasa, to xots po^HTejiLCKaa bmctb Stijra orpaHmesa co 
BpeMeHH IleTpa Bearaaro, oj^aaKO ,a;o HacToan^aro BpeMeHH bs Ha- 

HieMB 3aKOHOflETeJTBCTBlfe pO^HTeJILCKaa BjraCTL aBJtJTeTCfl aBTOHOMHOf. 
CoBepmeHHO HHaae nopMHpyeTS po^HTeaLCKyH) BjraCTL 3anapo- 
espoDeficKOe npaso, Hanp., o6in;erepMaHCKoe. Xoth oho Taic- 
Me npasHaeTT. po&HTeabCEoe npaso, o^paKO bto npaBo ocyipecT- 

BM6TCH IlOflS Ha^OpOMT, 0H6KyHCKHX’L yapeECfteHlH. Bs HaCTHOCTH, 

oneKyHcRin cypx MoaceTX paenopaflHTLes, hto6h peOeHOKB 6 ms 
B 3STS y po^HTejieM h nOM^ipens na BoenBxaHie bs Ea^e^aipyio 
oeMBH), bs BOcnsTaTejitHoe mh HcnpasHTeuLHO© saBe^eme, pa3S po- 
^ht6m ajoynoTpefijMEOTS cbohms npasOMS HoneqeHia o jemhocth 
pe6©HKa (ct. 1666 o6m;erep. yjt,). Tobho Tans ace h Kam$opHCKoe 
yjt. BHjpHraeTB Ha nepBHfi maHS 6aaro a He npaso po^H- 

Teaet (n. 1 e ? ct. 246). JBoSohhtho, tto ' h Hame hobog 


*) Fecesm,, Pasjcfeabsoe sKHTeabCTBO cynpyroBib (npaso, 1911 r. 
MM 49 h 50 ). 



3aK0H0n;aTajri,eTB0 bb otji,^jibhks , b eayHaflXB npsMO ewraeTca g% 
npHHi^HnOM'B fijtara ^iTefi,— hm©hho,* 6aara ft'&Tefi ott, 6paKOB'B ne- 
fliiOTBHTe^BHKIX'L (ct. 131 2 ) h ufb Ten BH!&6paHHHX'B (ct. 132 i0 , f)0- 
jite iioj3,po6ho cm. § 69. II 1 h § 70. II 1). 

2. Podumejibcnasi e&acmb onpedibjimmcsi, nozmoAvy , co- 

epeMeuuoM'h npaem npum$unoM r b 6jiasa dmmeu. 

CoBepureHHO HHaie 6 hjio bt> npeacHeMi. npasi, KOF#a po^n- 
TeJiH cMOTp^ra Ha fliiTefi:, KaKTj Ha cboh) co6cTBeHHOCT&, Moran pac- 
nopajKaTBoa hxb cy^Lfiofl no cBoeMy ycMOTpimro: 3aKJimajiH 6e3% 
nx't coraacis Spara, onpej^jnuin an* bt> MonacTupB h t. r. 

a. H^KOTOpHS CTaTLH T. X q. 1 H ftO CHX'B HOpi* HOCHTB HE 
eeSi cxijya npejKHen aficoamHoS BaaeTH po^HTeaeiL TaK'B, Hanp., 
saint 3aK0H^ csejrt HyacHMM'B ofobophtl, hto po^nTera ho HtoinoTT, 

npaBaHaacnsHB^iTeHHHTo 3ay6i&CTBO ext, cy^HTca h HaKasHBaioTea 

no yroxoBHHM^ 3aKonaM'i> (ct. 170, cp. theeis© ct. 169).—Eoarfee 
Toro, coBpeMeHHoe pyccnoe 3aKOHOsaTejibCTBo, npH3HaBan, hto 
B xacTB po^HTexLCKan cymecTByeTT, He tojtbko bt> mTepecaxT, po- 
j^HTexen, ho h ft&Tefi, T^Mb h© MeH&e npaanaeTb sa poftHTeoraMH 
BxacTb no,a,BepraTB cbohx'b jtfcTet TiopeMHOMy 3aoH)H©HiK) (ct. 165, 
O. C. 88/4. Cm. § 69. I 2 6). 

} 

§ 68 . B 03 HHKHOBeHie pOAHTejIBCKOH BJiaCTH. 

I. Poomdenie es 6pan*b. 

1. PodumejibCKan ejiaomb eosuumeim npe&cde eceeo po- 
(HcdeuieMb d%meu e% 5pann>\ dma ojiacmb podumejieu — nad'h 5pcm- 
huaiu, ujiu scmbunuMU (samnopo^fcdenuuMu) dmnihMU. 

BpaHHOCTB MH 3aK0HHQCTL. p03KJI,eHia 3aHHMa6TT> BT> COBpe- 
M6HH0MX npaBls nepsoe m^cto cpe^n ^pyrnx'B 00000608^ bobhhkho- 
Benis poflHTettCKOt BJiaera. OflHaKO, h© bcheIS peSenosT., po^en- 
bhh bt, 6pani s t 4 mt, eaMUMT> 6 j^erb HpEsnaBaTbca 6panHHM f B pe~ 
^eHKOM'B, h Hao6opox r B. Jjrs SpaTHOCTH, ran saKOHnopOK^esHOCTn pe» 
5©HKa Heo^xo^MO ne ctojebeo ero poncfleHie bb 6paE&, ckoabeo 3 a- 
naTie bt, 6 pas 4. IIocrfsHee vsfe onpe^neTca b'b npasi ny- 
t©mi» ocogiro nepio^a 3anaTia, t. ©. eynpy- 

^cecEaro coraTia Myaca ct> aseHOio. 
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2. Ilepiod% smamisi ysnaemcn y uac^ ' no epeMeau 
pomdeuist pedenna onvb 180 dun no 3aKJiio%emu, opana u do 
306 dun no npenpaufemu dpana, enjuoHcm c toda nam 180-u 
denb : mam u 306 (cmm. 12o> 119 u 131). 

HecoMHtaHO, hto orpaBHaeHie nepioda 3aaaTia YKa3aHHHMff 
180-MB H 3Q6-MB B&pHO MIHE. npHdM3HTeJIi>HO. Il09T0My 
bb spyrs xb 3 aK 0 H 0 ji;aTej[i,cTBas'B nepio^B 3 aaaTia m. 6 . a 6 ojte»- 
h MeHtmHMi, Hanp., bb repMaHCKOMB npasi nocoriflHHMB 
^homb nepioda 3 aaaTia craraeTca 302, bo $paimy3CK0MB—310. 

3. Odnano, pomdenie pedenna npu necodJiTodeniu nepioda 
3a%amin ne osuaHaem b eu$e uenpejimuuo 6un>dpa%Hocmu pe¬ 
denna. 

TaKB, 1) pefienoKB, poflHBiiriHCH paHLine 180-ro no co- 
BepineHiH 6 pasa ero poftHTejiei, cTHTaeTca opanHHMB pe 6 eHK 0 MB, 
eeM OTepB He OTpaniam saKOHHOcra ero poac^eHia (ctt. 119, 
125 t. X n. 1 h ct. 1349 h cjt. Yct. Tp. Cy 3 .). Jaaie, 2 ) pe 6 e- 
hokb, poflHBHimca no HCTeneHin 306-ro jHa nocai npespame- 
nia 6 pana CMepTBK) Myaca mh nocrf pacTopacema 6 paKa, cnaraeTCs 
6 paaHHMB, ecM bb TeaeHie 6 M&csn,eBB He oenapHBara 3aE0HH0* 
era ero poac^enia bc! Ti, kohxb npaBa jthhh usi hjth no HMy- 
mecTBy 6 hm 6u napynieHBr nepe3B npasHasie ero 3aKOHHopoK,n;eH- 
HHMB (CT. 131 T. X H. 1, Cp. CT. 132). BlipOHOMB, npaBMLHO 
noeTynaeTB o 6 m,erepM. ya. (n. 2 ct. 1592), a se-ni^B sa hhmb h 
II poeHTB (ct. 379), KOTopare bb HHTepecaxB petSemca h feMM ot- 
hocstb kb nepiofty safaris h 6ojrhe oraajreHHOe BpeMH, t. e. po- 
acfleHie peSenKa pasie nojroaceHHaro cposa. Jiao bb tomb, sto 
H epia;Ko 3 aaaTie pe 6 eHKa upohcxo^htb &o 6 paita otb SyayBjaro 
Myaea— 0 TB,a. Uo&TOMy ayqnie ipepoiaraTL 6 panH 0 cTB pe- 
6 eHKa, po^HBiHaroca no ecTecTB 6 HHOMy nopa^Ky cranuxoMB paHO. 

4. TrbM'b dojme, %mo pootcdenie pedenna u npu cod/imde- 
mu nepioda 3a%amin m. 6. manatee e b nvbnomopux^ ejiy%aswb 
ocnopeno omyoMfh. 

TaKB, 1 ) bb cayaafi pa 3 jryEH Myaca cb acesoio bt> nepio^B 
saaaTia (ctt. 1350—1353 Ye t. Tp. Cys. 92/33), MyacB HMieTB 
iipaBo ocnopsTB 3aE0HH0CTB poH&ema peSeHKa bb Teaesie o^Horo 


t 
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rosa co Bpe-MeHH poacsema peSenica, *') eearn Myacn HaxoflHTca b*b 
npes^jraxH Poccin, h sByxi, roflOBTb, ocm oht> npefiHBaeTH 3 a rpa- 
HHn;eK) (1350 Yct. Tp. Cys.). HacjrisHHKH xce hm&ott. iipaBO ocna- 
pHBaTt 3aKOHHopoHji;eHHOCT& peSeHEa so HCTeneHia npesocTaBoreH- 
Haro Myacy speMera, ecxn ohh npeacse cwrepTH He o6mbmt>, hto 
npH3HaeTi) pe6eHKa 3aK0HHKrm» (ct. 1352), a, bo bchkomh aiyaa4, 
He H03SHie 3 -xh MicaseBB no CMepra Myaca (ct. 1353). 9tott» ace 
cpOKH soaaceHB eofimsaTLca Haejr&SHHKaMH h bt, tomh eayaai, 
Korsa peSenoEB popTcs nocjrfi onepra cBoero 0Tn;a (ct. 1353).— 
ftajifce, 2) B03M0/KH0 ocnapHBaTL saKOHHOpoacseHHOCTL peoemca, h 
B caiscTBie npeaiofiosiflHia aceHH (n. 1 ct. 132 h ct. 135 t. X. h. 1). 
OpaEO ace s&th, poacseHHtia oth fipaica, paeToprayTaro no npmHH'fe 
npejooSosinHia MaTepn, npnsHaiOTca 3aK0HH£iMH, ecjiH poacseKie 
hxh npeacp pacTopaceHia 6pana He 6hjlo coephto oth Myaca h 
ecjiH h4tt, spy TWTb soEa3aTeabCTBT, hxh BHfi6panH0CTH (ct. 135). 
HanpOTHBH, 3) npH3HaH)TCH BHMpaBHHMH S^TH, pOKSeHHHfl OTT> 
6paKa pacToprayTaro no HecnocofinocTH Myaca eh cynpyacecEOMy 
coacsxiH) (ct. 134). HanrH 3aEOHT> He roBopsTH o cjrynataHxB npn- 
THHaxH neB03M0acH0CTH poacsenia peSemcg, otb Myaca, T&hzhh npn- 
THHaMH Moryrx* 6 htb, Hanp., onepaipa, nopaneHia (9nseMaHT»). 

If . Unniopamtocnib pomedenist u powcdeuie omt, uedfbuemou- 
me&'tM i bwc i 5 opanooh. 

1. Podume&bcnafi ejiacmb eosuwmemb manatee nad% dmmb* 
mu } poofcdennuMu eum 5pa%a: eumopmnuMU u poatcdeunuMU e% 
mdibucmeumejibHux'h 6panax%. 

Ho 3Ta BJiacTL HHane pacnpesfeaaeTca Meacsy poflmeaaMH, 

TO HM^eTH M&CTO BT» OTHODI0HiH SaKOHOpOaCSeHHKXH, MH 

6paBHHXH sfcrefl (§ 70). 

2. BumdpmnuMu dmmbMu Gydywb 7m, %onopnsi pootede - 
uu ueBOMyommo ofcenu^unon), u mm, no ucKMOnenm, dmmu, 
nomopusi poofcdeuu saM-yofcnew Ofcenu^unoTO e*b ynasanuuxo 
eume cjiynanx^ (cm. 1). 


*) Bcjih Esena cKpHBaaa ott> nyaca poEKHenie peSeHKa, to yicaaaBHHe 
epOKH BT* CT. 1350 GBHTaiOTCS C'L TOBO KOr^a My» y3HaXtT, 0 POJKH6- 

Hin peCeHKa (ct. 1351). 
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Cm. ct. 132, cp. ctt. 131, 134, 135 t. X 1. TepMHEB „bh£- 
6paTOHtt“ BM'IiCTO „He3aKOHH0p03Cjl,eHHHH“ peCeHOKB BBeffieHt 3a- 
KOHOMB 3 ilOHa 1902 r. Cb BH$6paHHBIMH aiTtMH He CJE&UyeTB CM&- 
IHHBaTL JC&T6#, pOJKflGHHHXB BB Spasaxt HBsMcTBHTeJILHHXB. TaKifl 
J$TH, XOTS BB CymHOCTH H p03KS6HH BH§ fipa-Ka, OflHaEO BB CMy 

eaMoro 3aK0Ha ohh npapaBHHBaioTCfl kb jrtTflMB, poj^eHHHWB bb 
O paids (ct. 131 1 ). 

ILL. yebtHoeJieuie u ysanoHenie. 

1. PodumejibcnaM ejiacmb eo3nuKaem r b, Hanouet^'b, nymeMb 
ycuHoejiemsi nyofcux^ dmmeu u&u ceoux b enm6pa%uux j b dmmeu ; 
dma ejiacmb — nad% yeunoesennUMU dmmbMu. 

YeHHOBJieHie npoHSBOftHTca 1) OKpyjKHHMB c y a o m b Kor^a 
ycHHOBHTeM npHHa^jtexcaT^ kb bhchimb cocxosiaMB (Yct. Tp. 
Cy#. ct. 1460 8 ) h 2) npunHcicoio ycHHOBaeHHaro kb oeMeii- 
CTBy yCHHOBHTeiia—KpeCTLSHHHa HJCH Mim,£U0[HHa (ct. 155 T. X 
a. 1).— JSjls ycHHOBJieHifl TpeSyexca, o^HaKO, cnen,iaaLHaa npa- 
bochoco6hoctb h j^bchocoShoctl. 1) Xoth bb 3aK0Hi a tobo- 
pHTca, hto ycHHOBjreHia hbo6xoahmo hm&tb o6myK) npasoeno- 
co5hoctb (ct. 146), o^naKO, aa bto ne cobc^mb corjiacyeTca 

cb spyrnMH nocTaHOBjremaMH saKOHa. TaKB, He hm£k>tb npasa 
yctiHOBMTB; 1) jrHBta HexpHCTiaHCKaro BipoHCHOBtflaHia xpacTiaHB, 
h o6paTHO (ct. 148), 2) pacKOXBHHKH (ne CTapoofipsjmH) npaso- 
cJiaBHHXB (cp. ct. 148 npHM. h ct. 33 npra.; unane IIIepiaeHeBH'iB); 

3) o^pe^eHHHe ho CBoeMy easy na 6e36pa*rie (ct. 145). ^to Ka- 
caexca, j^ajiie, s^chocoShocth, to osa B03HHKaeTB cb ftocTHJse- 
HieMB 30-xfiTHaro B03pacTa (ct. 146). OTCTymieHie otb btobo npa- 
bms c^iaaHO jihidlb bb noa&3y ycHHOBHTejreH-OTi^eBB bh!> 6paHHUXB 
atoefi (ct. 150 1 ). ^ecnocofmocTB m. 6. Tassce orpaHHTeHa. 
TaKB, 1) ycHHOB^eaie CBH^eHHoeaymHTeMMH h b^pkobhhmh npn- 
qeTHHKaMH noiiyeKaeTcH hb HHane, KaKB cb pa3ptnieHiH enapxiaxB- 
Haro apxiepea (ct. 151); 2) He ftonycKaBTca ycHHOBaenie ny^BHXB 
flfrTeS, eCJLH HMtoTCfl CBOH BaKOHHHfl MH , ysaKOHBHHHH 

(ct. 145 1 cp. ct. 150 1 ); 3) enpen, HMfcronjie npaBO noBceMicTHaro 
2EHT6JILCTBa, MOTyTB yCHHQBXHTB CBOHXB e^HHOB^pHieBB, HM&- 
K>IHHXB &HHIL HpSBO HOBCBM&CTHiaFO 2KHTB£BCTBa (npHM. KB CT. 145); 

4) ycHHOsxOHi© o^hhmb cynpyroMB BG3M05KH0 TOXBKO cb cor^acis 
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Spyroro eyapyra (ct. 150), a cBoero BH^dpassaro peoeHKa cb co- 
rjtacis ero MaTepn, ‘mcrameSca bb MeTpssaXB pojKseHia pefieHKa, 
MHKOrxa npOHCxo^esie otb hga ysocTOB&peso cysoMB (ct. 150 1 ), 
h- 5) yeHHOBjreme K.asaK-aMM HeEa.3aK0BB xpe6yeTB saTHcaresiH no- 
CJL'feftHHXB BB COCTaBB BOftCKa (CT. 161 1 ), a HH3KHHMH BOftCKOBHMH 

TOHana—pa3p^ineHiH Ha,pe3Kain;aro HaBajrLCTBa (ct. 160). 

KpoMfc odnjeii a cnepiajtBuoft HpaBOcaoeodHocra h s^ecnocod- 
hocth ycHEOBHTeaa Heofixo^HMO Tame, hto6h h ycHHOBaae** 
m h ft 6m% CHOcodeHB kb ycHHOBjreHiio. TaKB, ycuHOBjraeMHfi s m- 
aceHB 6 lttl MOJtoace yctiHOBHTeara na 18 ji&tb (ct. 140, Hdurmeme 
ycTaHOBjieHn san ycMHOBaema csoero BH^6paaHaro pedeHKa, n. 2 
ct. 151 1 ). HanpoTHBB, sas ycHHOBjreHia He HeoSxosHMa B03pacTHaa 
S^ecnocofiHOCTL ycHHOBjraeMaro. 3skc:& bo3momo 3aKOHHoe npescTa- 
BHT6JILCTB0 H JIHIHE XOHOJTHHTeJTBHO HBOfiXOSHMO COrjraci© yCHHOBJiae- 
Maro, ecM ohb socthtb 14 aiTB (ct. 149). 

2. Onm> y&bmoejieum cjmdyem* cmpozo orruimcwib ysa- 
Kouenie. 

y3aK0HHTL M03KH0*. 1) TOilLKO CBOHXB BH&SpaBHHXB siiTeft 
(79/241 h xp.), 2 ) noMHMO corjracia y3aKonaeMHXB h 8) y3aKOHe- 
Hie ,ni03B0jraeTca tojtbko xpacTiaHCKOMy HacejreHiH) (ct. 344 1 ). Cj rfe* 
SOBaTejrrao, bc6 HexpncTiaHe He npasocnocodHH y3aKOHHT£ *). 
Janie, 4) Haso nosiepKHyTL h ocodtit choco6b ysaKOHeHis—BTO 
nocntesyioiHifi dpaKB posHTeneft, Ha ocHOBaHiH koto- 
paro cysB onpexiuraeTB y3aKOHenie s^TeS (n. 1 h2 ct, 144 1 t. X 
q. 1 h ct. 1460 1 Yct. Tp. Cys-)- IIo CMepra posHTenel! B036y2K£e- 
Hie xo^aTaftcTBa o6b yaaKOHeHiH nepexojpTB kb xtaMB (04/48), 
ysaKOHeme B03M03KH0 Tame h BHCoqainiHMB yKa30MB 
(ct. 144). HaKOHeu;B; 5) kheb Ha oco6bhhoctl ysaKOHenm crf- 
flyeTB yKa3aTL, *ITO y3aKOHeHHHfl JffcTH HOHHTaiOTCH 3aK0HHHMH 
co BCTynieHia hxb po^HTeaefi bb dpaKB, a He 

CO XHH HXB pOKXeHlH HJIH OHpexineHlH cyfla 06 b HXB y3aitOH6HiH 
(n. 3 ct. 144 1 ). 8to psuMKraie hm^otb cbohmb nocai^cTBieMB ra- 
meHie npasa ysaKOHeHHHXB sixeS HacrfsoBaTk bb (Soeobhxb xh- 
HinxB bb HMyn^ecTBaxB, otkphbdihxch so* Spasa posHTeseS. 


*) OrpaHHneHie npaBOcnocoSHoeTH Be pacnpocTpaHaeTCB aa t. e. 
pacKOJifcBEKOBB (95/17, 98/32). 



336 




§ 69. 06T>eivCi> poAHTejibcKoM bjihcth. 

X Podumesi-bCKau ejiacm'b nad& opa^tu^tMu (aanonubiMu) 
dn» mijMii. 

Po^HTettcKas BaacTB npe^cTaB^aera co6ok> cobokjiihoctl 
npaBB po^HTeJtef bb jiothmxb h HMyin;ecTBeHHHXB OTHOiiieHiiixB 
eb j^tsmb, Ilpasa 9th cji^yjon^iH, 

1. Ilpaeo sKcnAoamav^iu d%mcKou pafioneu <mjiu. 

IIpaBfla, bto npaBO h© nps3Hano y HacB npsMO bb 3aE0Hi. 
OtfHaico, 1) poftffTera bb npaB'fe Tpe6oBaTB, HToSti ;hSth „cjiy- 
3KH.a h hmb sa caMOMT) (ct. 177 t. X g. 1). 2) Jarte, 

sots saKOHB h 3anpein;aeTB poaHTeaaMB OTftasaTB bb iaei% 
6©3 b hxb corxacia, o^HaEO nps saBHCHMOCTH ft&Teft otb po- 

3,HTejret H 6e3EOHTpOJILHOCTH pOUHTeJILGKOfl BJTaCTHj pOflHTeJTSMB H6- 
Tpy^HO no^y^HTB coraacie ^ijTei Ha OT^any hxb bb Ha ©mb. T4mb 
6ojr4e, 3) tto po^HTejisMB ho sanpemaeTca OT^asaTB ftPrei b b 
y genie sa onpe^jteHHHe cpora (ct. 2203) h ho;hb sthmb bh,h;omb 
cflaBaTL hxb bb ycjryacenie. Fopa3ji;o 6o.sie cepL©3HH© npe^jrK 
CTaBSTCH pO^HTejTBCEOfl BJiaCTH Ha3HaH©Hi©MB BB 3aK0H& MHHHMaJIL- 
saro B03pacTa OTftaHH hxb Ha $a6pHKH h saBO^H. TaKHMB 

B03paCT0MB npH3HaeTCfl BB PocciH 12 JliiTB. 

2. Ilpaeo Ha nonemuie o Jimmcmu dmmeu. Jlod b smo 
npaeo nodoudym^h e<% eeoK) onepedb npaea : a) eoenumauM d%- 
meu, 6) uadsopa sa humu u onpedfhjienw ux% jmcmonpeQu* 
eauisi u e) ucnpaemnm ux% cb noMombw coomemmcmey^u^ux^ 
Miap'b nanasauistr. 

a. Bb pyCCKOMB 3aKOHO#aTe.3BCTB'fe MHOrO rOBOpHTCS 0 TOMB, 

KanoBo ftOMcso 6 htl Bocmraame flferefi. Oho 6. „,n;o6poe h 
gecTHoe", no coctoshIh) pO£HT©.itet (ct. 172), HpascTBeHHoe, ,a;o- 
ManiHee h eojiMcTByioiii.ee bh^mb npasmejibCTBa (ct. 173). Ho 
name 3aKOHO,n;aTe£BCTBO He TpefiyeTB otb po^HTejieS HHgero noio- 
ZEHTejtBHaro, xoth 6h, Hanp., Toro, hto6h poftHTera: OT^aBaM £&- 
Tefi bb hieojih mh ? no MeHtmefi Mipk, HayiMH fl^Tefi rpaMOTL 
Bb btomb oTHOHieHis HaiHB saKOHOsaTeai. Bee npesocTasMeTB Ha 
boid poflHTejiet (ct. 173) h, SoateTOro, ohb He Bocnpe- 
m a © t b hmb OT^aBaxB s&Tei bb ygeHie (ct. 2203). 
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6. Ilpaso Ha,n;3opa poflHTeaefi sa BbrpaacaeTca He 

tojibko Bb Hadjtio^eHiH 3a uxb nOBeaenieMb h sanpxrfi HXb Bb 
mnHHxb o6n,n;axb (ct. 175), ho Tansse Bb npaB& po^HTeaeii onpe- 

flijTSTB MiCTOZKHTeJTBCTBO fliTeS H TpeSoBaTL HXb BHflaHH OTB IIO- 
CTopoHHHXB jtHu;T>. Bb qacTHOCTH, 3aeay3KHBaexb oco6aro BHHMaHia 
npaBO po^HTejieH na BM^aay £frrel otb TpeTbHXb aH£b, sots 6u 
HHTepeCB £4xeft h TpefioBaab ocTasHTb HXb y noca4£HHXb. Bb 
BTOMb OTHOHieHiE CenaXb CTOHTb Ha T0HK4 3p4HlH 3aiI^HTH aBTO- 
HOMHOH BJiaCTH pOflHTejreH, XOTH 6 h 8Ta BaaCTb HaXOa'HJiaCB Bb 
naoxnxb pyKaxB (97/81, H'feCKOjrL&o HHa^e 76/199). IIoaTOMy, Hanp., 
ajEKOrOJIHKB OTdft, Be£ynUH 6e3HpaB0TB6HHyH) 3KH3HB, Bb HpaB4 BH- 
TpeSosaTb cBoero cHHa oxb £4ii;a, xoth 6u xoxb jiasaab peSessy 
na^aesnainee BOennxaHie h yxo^b. Boa4e xoro, ceHaxb pasbaennab, 
hto j^aace OT^ana caMHMH po£HxeaaMH cBoero pe6eHKa nocxopoH- 
H6My jinny na BOcnHTaHie no ,n;oroBopy ne eBa3HBaeTb po£HTexet 
bt> floeporaoMb HpeKpan^eHin £OrOBOpa (97/81, cp. 71/615, npoxHBb 
76/199). Eme 6oa4e pfeso no£HepKHBaexea po^HxeabCKas BaaeTb 
bt> npaBii po£Hxeaefi Ha ncnpaBaenie ia/kxefi. Hmshho, po£H- 
t6jth £aa HonpaB^eHia afcxefi cxpOHTHBHXb h He noBHHyK>m;Hxca hb 
TO tfbKO HM^iOTb npaBO ynoTpe6aaTb ^QManmia HcnpaBuxeabHHa 
M^pu, ho, Bb cjty^ai 6e3ycn4niH0CTH TaKOBHXb, * ohh b a a c t h h 
saKTixonaTb £4Teft, hb oocToaxqHxb Ha roeynapcTBeHHOfi cayjK64, Bb 
TiopbMy no npasnaaMb, noexaHOBjieHHfitMb Bb ex. 1592 ya. o nan. 
(H3£. 1885 r.) h npraoeHTb Ha HHXb jsaaoSti Bb ey£e6HHa ycxa- 
HOBaema (ct. 165). Enpoaejnb, po^HTeaii MoryTb oeynjecTBaaxb cBoe 
npaso Ha gaMmeBie sfcefi Bb TiopbMy xoabEO nyTBMb oSpaiqema 
Kb ey#e6H0H BaaexH (0. C. 88/4). Bb qacraocTH, Bb ry6. Bhphhxob- 
enoft n noaraBCKOt pQ£HreaaMb npeftOcxaBaaeTca npaBO oxpeHbea 
OTb afrrefi (ct. 167) bm4cto xoro, hto6h nxb HcnpasaaTb. IXpoeKTb 
npH3HaeTb BOSMoacHtiMb 3aKaH>HBHie HecOBepineHHOaiTHHXb £§xeft 
Bb HcnpaBHTeabHKfe npiiOTH no npocbfi^ po^HTeaeS (ct, 412 cp. 
ct. 413). 

3. Upaeo ua nosynenie eodepmanist om% dmmeu (npaeo 
na ajiimeumu). 

Bb pyccKsxb 3 aK 0 saxb 9 to npaso npnsHaeTca tojibko sa po- 
SHTeaaMH; a ne apyrHMH bocxosshi.hmh poa;cTBBHHHKaM h /ct. 194, 
88/17). HM8HH0, ©CM po^eas R Haxoa,Hxca Bb octh, 


? 
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flpflXJtOCTH HJIH HeMOffl;aXB“, TO ^TH, XOTS 6u OHH 6fiUH 

coBepmeHHO oTftfcrera o t n po^HTe Jtef, o6H3aHH , )f n;ocTaB.a:aTB 
hm*b nponHTanie h co^epacame no eauyH) hxb CMepTt“ (ct. 194). 
OreH^a, Hanp. ? hjih 6a6sa He Moryxn xpeftoBaTt y Hacn co- 

SepacaHifl OTB CBOEXB BHy&OBn h BHyaeKH. T. o6p., bb pyccKOMn 
npaBi h4tb uijiBHaro amMeHTapnaro HHCTHTjTa, Han't bto HM-feeTB 
m&cto, nanp., bb repMaHCKOMt npasi*. 

4. npaeo podumejieii ua noymenie u yeaotcenie co cmo - 
pouu dmneu. Brno npaeo eupawcaemest: a) 6% omsueaniu 
dn>mbMu nonmenin pobwmejism/h eoo6u^e en %acmnocmu, 

e% ucnpaumeamu dmnbMU y podumejieu coesaeia ua ecmyrwie- 
nie 6% 5pam. 

а. PoftHTeM bb npaefe TpeSosaxt, hto6h ji^th OKa3HBaM hmb 
„HH0T0cepj],eHH0e noxTenie, noeayinaHie, nOKOpHOcxt h jiioSobb“, 
ST 06 h OHH OT3HBajTHCB 0 HHXB CB HOTTeHieMB H CHOCHJIH „pO^H- 
TejttcKia ysimaHia h Henpasaema TepnimBO h 6e3ponoTHo“ (ct. 177). 
UpmeMt, yBimama h HcapaBjremji poaHTe-ntCEia MoryTB htth TaEB 
^ajreKO, hto same bb MTHtrsn o6s r a;ax't ran ocKOpSaeniaxt po,n;H- 
tommh ftfcTefi otb nociisHHXT. He npHHHMaeTcs HHKanoro HCKa hh 
rpaacflaHCKHMt, hm ypoaoBHran nops^KOMB (ct. 168). 

б. PoftHTeM bb npaBfc Tpe 60 BaTtj hto6h ^th ftesn hxb co- 
raaein se BCTynara Bt Spann (ct. 6). BpaKB, 3aKJooxeHHtiS 6e3B 
eorjracia poji^TeJrefi, xoth h coxpaHHexn ray, ho ho hxb acajio6$ 
npoBHHHBHiiaoH jj;4th MoryTB noftBepTHyTtes TiopeMHOMy 3aKjrH>»ie- 
Hiio Ha BpSMH OTB 4 £0 8 MfeeflBteBB H, CBepXB TOrOj MIHHTtCa 

npasa Hacx^OBaHiH iio 3aE0Hy Bn ra^His ocKOpSoreHHaro hmh po- 
RETem (Fjt. o Has., ct. 1566). Eme CTpoace bb btomb OTHOineHiH 
nocTjHaeTt (JpaHHyscKoe npaeo: chhb jtp 25 a ftont £0 21 

ro^a, ne HcnpocHBinie corJiacis. cbohxb po^HTexet, a, sa HesMiHieMt 
HXB, BOCXOSHmHXt pO,a;CTBeHHHKOBT> ? 8aKJtH)qai0Tn He^fCTBHTeJLt- 
ehS dpaKt. Ct flocTMaceHieMn ^ yKa3aHHHxn B03pacT0Bn ; Tpe- 
6yeTca HcnpomeHie qepe3t HOTapiyca c o b i t a nocpe^cTBOMB 
M noqTHTejitHaro aKxa“. Bn ejryqals HeHcnoxHemH btoto Tpe6oBaHix 
5paKn xoth h s^HCTBHTejreHt, ho bhhobhh 6 Hecyxn HaKaaaHie. Ilpn- 
BnaBaa sa po&meMMH npaso sasaTt hjih He aasaTt cororacle na 
6pasn csOHxn j^iTet, Hasra saEOHH He 3aniiHii^aH)Tn ft&xei oxn npo- 
H3BOJia posHTejteg. JEhhil sn rySepsiHxn ^epHHroBcsot h IIo-iTas* 
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ckok npesocTaBMOTCs coBepmenHOJiiTHet flosepa, aaiiai© KOTopoS 
HaxosHTCs bb oneKyHCKOMt ynpaBjremH posHTeseil, upaso, bb eiy- 
nai oTEaaa posHTesefi na bhxo^b ea bb 3aMysceeTBo, 06 paTHTf.cs 
3a noMomBio bb ey^B h cb ero pa3p&meHiH BeTynHTB bb dpaKB 
(ct. 7). Else aajrfce h^otb odmerep. y#-> KOTopoe npsMo nocTa- 
HOBMeTB, HTO 3a 0TKa30MB pOftHTeSet flaTB HecOJ3epineHHOJ3iTHHMT> 
SiTHMB pa3pimeHie Ha dpaKB, bto paspimenie saeTCH oneKys- 
CKEIMB CyftOMB, KOHeHHO—HO yBaSCHTeSBHHMB npHHHfLaMB (ct. 1304 
h 1308). HanpoTHBB, IIpoeKTB, bb csyiai 0 TKa 3 a posHTesei ftaTt 
eorsaeie Ha dpaKB giTel, h© flonycicaeTB BMimaTesBCTBa Gy&a 
(ct. 133, cp. ct. 135). BnponeMB, no npoeKTy, odsmHH HcnpaiUHBaTB 
conacie poftHTesen toxbko sira, h© socTHrmiH coBepmeHHOjrfeTHsro 
B03pacTa. 

5. Xorrm podu?nejibcnasi ejiacmb <?b pycxnoM'b npae %, %a%% 
mo euduo wsb euuieusjioxeeHnado (1 — 4), nomm% xapa%mep r b 
ajiaemu aemouoMUOu, cyt^ecmeymu^eu 6% uumepecax r b podmne- 
Jieil, mmM'h ne Mem>e name 3ammdmnejibcmeo a) npuuuMaem'h 
eo euuMauie uurnepecu dmnei't, 6) zomsi u ne e% nojinou j\mpn>. 

a. He3aBHCHM0 otb toto, hto MHOris poftHTesBCKis npasa cyTB 
BB OftHO H TO ace BpeMH IipaBa H 06H3aHH0CTH, HaiHH BaKOHH npn- 
SHafoxB 3a sfersMH iipaBo Ha co^epacaHie hxb po,a;HTeMMH. 
Thsb, po^HTeatH odsmHH ^asaTB HecOBepmeHHOJriTHHMB 
S&tbmb npoHBraHie h o^ese^y (ct. 172, HenpaBMBHO IIpoeKTB, 
CT. 405: „HOKa 3,5 th He QpHrOTOB£©HH...KB a;4HTeJBH0CTH tt ). 0Ta q6h- 
3asHOCTL He npenpaipaeTca cb #oeTHaceHieMB #4tbmh coBepmeHHO- 
juiria bb t£xb cJtynaaxB, Kor^a ^5 th HyacsajOTcs euie bb nonene- 
Hin po^HTeset (93/106). OaMHl pasnipB coaepacasia oapesisseTCs 
cocToaaieMB po^HTeaeS (ct. 172). 

6. GftHaKo, bb nacTHOcm ftoxepn e© hm5h>tb, ho pye- 

ckhmb 3aK0HaMB, n p a b a TpedosaTB cedi otb posHTesei npn- 
3 a naro, KaKB paBHHMB o6pa30MB Bci Boodnxe sira, ho #o- 
CTH^eniH coBepinenHOxiTis, ae MoryTB TpeooBaTB hmb 

HacTeft H3B HMymecxBa poflHTexet (ct. 995, cp. 994). BoHpoeB 
o npasi TpedoBasis flOHepBMH HpHjuaHaro otb pojUHTeset bb jih- 
TepaTypi ocTaeTca otkphtbimb, bb saKOHO^aTe^BCTBaxB see paspi- 
maeTcs pa&aHHHo. Hsb hobhxb 3aKOHOsaTexBCTBB odmerepMancKoe 
CB pagSHHHHMH OTOBOpEaMH IIpHSHaOTB 3a ftOiepBMH HpEBO Tpetfo- 
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BaTfc ced'fe npn^asaro Ha floManiHee od3aBe,a;eHie (ct. 1120), Hanpo- 
thbb, $paEn;y3CKoe npaso ne B03iaraeTB na po^ETeieE oda3aH- 
eocth ^aeaTB j*0EepE npnnaEoe (ct. 204). 

6. Ymo me nacaemcst, nanouevfb, podtmejibcnou ejiacmu 
uad*b d%mbM%i e% UMyn^ecmeennOM^ omnomeuiu, mo podwmejm 
coeepmeuuo Jimuenu smou ejiacmu. 

Bo BpeM£ HeconepmeHHOi'lma: #feTef ohe ynpaBiaiOTB HMy- 
mecTBOM't, co^ctbghho fl^TaMB npHaa^xeacamEMB, h a n p a b $ 
oneKyncKOMt (ct. 180), jpa Eero ^ojtkhbi 6htb yTsepacp- 
hbi bb oneKyacKOMB 3BaHis (71/1248, 80/60, ct. 226). Hckjuotb- 
Hie c^iaso eenaTOMB Ria toto ihete, cxyEas, Koraa onesa feme se 
Ha3HaaeHa, a HecoMHiHHaa Eoataa MaaoafeTHHXB TpedyeTB 
6e30TJiaraTeJiLHHXT> aMcTBifi co CTOpoBBr poftHTeaet HMeneMB 
hxb ^xefi (80/60, 87/37, 78). Hanrt, 3aK0HB, bb EaeTHOCTH, pa3- 
xusaeTB infereft HeoT.H'kiieHHtixB (ct. 182 h cjt.) h .a^Teft OTT^aen- 
heixb (ct. 190 h cji.). OftHaso, 9 to R'feaeHie sfcret Ha HeoT.n'fe- 
leHHEIXB E OT.H'fejieHHHXB He SM&eTB 3HaEeHia £1# BiaCTH pOflE- 
T61&CK0E. $4X0 BB TOMB, ETO pOftHTeiE He Hm4x>TB EpaBa Ha EMy- 

meGTBO cboexb H,iTeH h He MoryTB pacnopa^aTBca emb 6©3b co- 
rxacia: h ynoxHOMOHis cboexb s^Tef (ct. 193). Phbhhmb odpasoMB 
h HeoTji^JteHHHH .n^TH He MoryTB pacnopaacaTBca HMymecTBOMB 
cbohxb poftETexei de3B eorxacis h ynoiHOMOEis na to po,a;HTexeI 
(ct. 184 h ci.). 

II. Iodume^/bCKan GJiaemi> uadz omb6pamiMMu, po&cden~ 
HbiMu omz Hefrthucmaume.i wimccz opaKoez, yebmosAemiziMti u 
yscmouenniAMu dnawMu . 

1. Q6<tyisi npaea podumejtbcnou ejiacmu cyu^ecmey^mfb 
manme #b omuomeuiu evmopannux'b dn>meu, no npusHcmomcji 
jiumb sa Mamepwo (cm. 132 1 ). 

IIpHHaftieacffoCTLH) BHidpaEEaro pedemca kb eeMi>4 MaTeps 
o^BacHaeTCH h totb c^hktb, eto pedesoEB, cb conacia MaTeps s 
* ea OTi^a, ecis ohb naxonHTca bb sebbixb, mojkotb emohob aTtca 
$aMKiiefi MaTeps, npHHanieacain;efi eS no polemic (ct. 182 3 ). 

H/ro xeg KacaeTca OTija. BHidpaEsaro pedesxa, to ohb mo- 
aceTB em^tb npaso Ha^sopa 3 a co^epacaHieMB e BOCEHTaHieMB pe- 


\ 
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6 eHK& b% tomt> mihb cjiynaik, Kor^a .nocTaBraeTt cpeflGTBa Ha ero 
coftepaeanie (ct. 132 10 ). BnpoqeMT>, 0 Teip& BHifipa^naro pefiesiea 
o6fl3aH'B J COo6pa3HO CBOHMB HMymeCTBeHHHM'B cpe.HGTBaM'B H 
o 6 m;ecTBeHHOMy nojiosceHiH) pe 6 enKa, HeeTH as^epKKH aa co,a;epasa- 
nie peSeHKa, trysK^aronjarooH bt> tomt>, 30 ero coBepineHHo- 
J[%Tia (ct. 132 4 ). JfoSOHHTHO, OflHaKO, HTO, oCHBHBaa OTQa H MaTB 
.HOGTaBMTE coaepaeame BHifiparaoMy peSeHKy, HainT> aanos'E npe- 

.HocTaBJtHeTi. poflHTejiHM^ npaBo npeKpaTHTt BH^any CGsepataKis 
A 0 coBepineHHOJi'feTiH pe6eHKa, KaKT> tojibko ,h£th 6jp,jTb bt» co- 
GTOHHiH caMH cor^epKaTB ce6a (ct. 132 5 ). Op, I 5 a. 

2. OGwflSi npaea podumejibcnoU ejiacmu nadx dmmbMu , 
pomdeunuMu omx uedmicmeumejibnux x dpanoex, 6ydym% rrm 
me caMUst , %mo npaea ex omnoutenm dmmeU sanounuxx 
(cm. 131 x ). 

B't nacTHOCTH, cjt'fe,a;yeTT> -cKa3aTL, hto poftHTeJis. HM'fceTT* npaBo 
CBH^amH ct> .h^temh, HaxoftHmHMHCH y spyroro poprrejta (ct, 131 4 ). 

3. Tn> me oOu^ist npaea podumejibcnoii ejiacmu cyw^ecmey- 
tomrb u ex omuoiuemu dmmeu: ycuHoeJteunuxx (cm. 156 1 ) u 
ym%oneuHUxx ( n . £ cm. 144 x ). 

Bt> qacTHOCTH, cJitsyeTi 3aM^THTB ? OflHaKO, hto ycEiaoBJieHie 
He jiaeTT, ycniHOBJieHHoMy npasa Ha HeHcho h eftHHOBpeMeHHOe no- 
co 6 ie na ciyacGy ycunoeHTeM (ct. 156 2 ). 

§ 70. Pacnpe^jfcjieHle pojiHTejibCKoS BJiacTH. 

I. jPacnpedtbJienie podumeMcnou ejiacmu && omnomeuiu 
dfhmeil 6pamt'biac&. 

1. GaMuu eamuuu nynnmx ex ymniu 0 podumejibmou 
ejiacmu cocmaejishemx eonpocx 0 est pacnpedfbJieniu Memdy po ~ 
dumejimm. 

Otot'l Bonpoc'b cbouhtch kt> cjrfeayH>ij*eMy; ocynxecTBJiHK)T% aa 
O^a pO^HTeJIH COBftTfcCTHO BJiaCTB HJH 3K6 UpH 3KH3HH 

o6ohxt» po^HTejteS npeHMymecTBeHHaa BJiacTB HpHHajpeacH'rB 
orgy. HaniH rpassflanme saEOHEi b% i$4j[om < & ps$& CTaTeft (164, 
165, 172—174) He ^iJiaiOT'B bx £tomt> OTHomeniH pasMqin 

Measly pO,HHTeMMH W 9 THM'B CaMHMT» HpH3Hai01 w L MOJIHaJIHBO, HTO 
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KOHCTHTyius pyccKofi ceMLH noEOHTca Ha paBHonpasis po^nxeaef. 
OflsaKO, eenaxB, bb h3b1}gthomb pimemn 3a 1890 ro^, JSs 18, 
bb eBoeMB TOJiKOBaHin ex. 107 no Bonpoey o BocKHxaniH 3%TeS ? 
npn3naexB npeHMynjecTBenHoe npaBo 3a otijomb npn cobm^cthoh 
JKH3HH cynpyroBB. 8to npeHMym;ecxBeHHoe npaBo oTna cenaTB 060- 
GHOBBEBaeTx, cJti^yioii^HMH cooSpaaceHiaMH. 1) GxenB, xm% MyacB, 
eeTL rjraBa ceMeicTBa, bb coctbbb KOToparo bxo&wl e acena. Cail- 
3;oBaTej[BHo ona, KaKB no^BJiacTHaH, h© MoaceTB o^HOBpeMOHHO cb 
MyacewB ctohtb bo rJiaat xoro ace ceMefcTBa. 2) ^aa^e, no mh£- 
niio eeHaxa, oftHa h Ta ace saacTL bb oaho n to ace Bpena, bb 
ojtnnaKOBOH exeneHH n bb oa:a:o n to ace speMH #ByMB. jinnaMB 
npnHa,a;jreacaTB ne MoncexB,—oj3.no H3B hexb jojukho hm^tb upe^Don- 
Tenie, a t. k. Myacy ox^aeTca npesnonxeme no oxHomeniio kb acenfe, 
to MyacB ^oaacenB hm&tl npe^nonxenie n KaKB oxen;B. O^beko, 06a 
npsBe^eHHBin coofipaaceHin ceHaTa BKo&iBaioTB GOMHinia n bb oco- 
6ennoGTn nociiftHee. H3b4ctho, hto o^na n xa ace BaacxB, bb o^ho 
h xo ace BpoMa n bb oftHnaKOBoft cTenenn MoacexB npana^aeacaTB ne 
tojibko flBYMB JisnaMB, ho h meoitimb, nanp., cooneKynaMB. $a- 
aie, n raaBeHCTBo Myaca ne 03nanaeTB eme HenpeMtano raaBeHCTBa 
ero, KaKB oxna, h6o cynpyacecKan BaacTB oTingna otb BiacTH po^n- 
xeaBCKofi. Borfe xoro—raaBencTBo Mvaca bb ceMBi hh bb homb, Hanp., 
ne BBipaacaeTcn bb oxHoinenin EMyn],eGTBa JKeHEi; nao^opoTB, aceHa 
MoacexB 6 htb Kpe^nxopoMB Myaca. Cai^oBaxeaBHO, n Maxn MoacexB 
6un paBHonpaBHOf cb oteomb, ecan saKOHB ne npe^ocxaBMeTB OTny 
npeHMymecxBa nepe^B MaTeptno. BnponeMB, cenaTB bb tomb 
ace caMOMB ptmemn ,n;iaaeTB OTCTynaenie oxb x£xb bhbosobb, kb 
KOTOpHMB ohb npnineaB. Egjik aceHa, KaKB no^BaacTHaa, o6a3ana 
Myacy HeorpaHnneHHKtMB noeaymanieMB, coraacno ct. 107, 
to t a khm b 3&e nocaymaHieMB OHa aoaacna 6eitl o6a3aHa n KaKB 
Maxn. A Meac,a;y x^mb cenaxB pa3BacHaeTB, nxo w npenMym;ecTBeHHoe 
npaBo na BoenHTanie ^xei npsHaa;aeacnxB OTny, KaKB raaBfc ceMet- 
CTBa, #okojt£ cya;B He pimHTB, nxo, bb BH^y ogo 6 hxb oSctoh- 
T6XBGTBB, nOJiL3a gfcTei xpeSyexB BoensTania hxb MaxepBio" (90/18). 
T. o6p., cb noMomiBio cyji;a MaTB MoacexB 0Ka3axLca HenocayinHot 
oxny, KaKB raaB'fe ceMelcxsa. 

2. Imo me nacaemcsi eoo&tqe coepeMeuuaso npaea, mo 
oho yme ecmynujio na nyrrib npmnauisi paenonpaein po - 
dumejieu . 
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Bt» btomb OTHOineniH 3acJiy}E0BaeTT> BHHManis BHineynoMHay- 
Toe KaJiHi^opHcKoe y-noasenie, Koxopoe npsMO nocTaHOBJtaeT'jH „Kor- 
tfa poflHTeiH spyrt npoTHBH Kpyra TpeSyjoxx, npeupcTaBaema c e6i 
npacMOTpa »a ftHTaxet hm oneKyncTBa, to hh o^hht, m% po* 
.p/reaeS He aftrisexT* na to npeHMyjHecTseHHaro irpasa",.. (a. 2 
ct. 206). Tohho TaKi> ace HBio-iopKCKift 3aKOHT> 1896 rofla chh- 
Tae™ popTeaei c o b o k y h h h m h oneKynaMH A*TeS. Ha- 
npoTHB^, nepeflOBtiH 3.-eBpoueScEis saEOHopTeaBCTBa cToaxx, eme 
na TOBKi 3piais npaBHasia 3 a othom'b npenMym© ctbghhoS saacxa, 
XOTH H noa,!, ICOHTp0JIeMX> OHeEyHCKHX'L y0pe3Kfl6Hift (repMaHCKOe h 
HiBeSaapcKoe), HpoeKTT> J Bcaiji.'B 3a repMaHCKM'B yxoz&emm'h, xaioKe 
orpaHHHHBaeT'b saacTB Maxepa nps kh3hh oTi*a (ct. 409), ho Ta- 
Eoe pimeHie Bonpoca eafc.nyeT'B npnsHaTB HOBffiecxBOMH, ne ocho- 
BaHHOMT, Ha 3aKOH% *). 

II. Vacnpedn>Jienie podumejibcnou ejmcmu ot» omnomeuin 
dfbtneu 6wvb6pa*iWbiQc& 9 powcdenubixo om& Hedtbucmeume.vhWbtxz* 

6pauo(i7», ycwnoGJienm>ioc7> n yaaKQUewm>ix&. 

1. Bume Sujio 3aM)hHsno (§ 69 III), %mo podumejibcnasi 
ejiacmb nad o m%6pa%m>mu dmmbMu np-madAemumb Mamepu, 
a ome'Ufb UMmmb jiuuib npaeo nad3opa sa codepotcauieMb u 
eocnumanieMb pedenna. 

OT^aBaa Boo6m;e npeHMymecTBo MaTepn nepeftb otbiom'b, sa* 
koh'b He npH3HaeTT>, o/uiaKo, stofo npeHMymecTBa aa set lipa es 
pa3Horaaciaxx> es> otijomb ho soirpoeaMB o coftepacaaiH h bochhtb- 
HiH peSeaKa. 9 th pa3Horaacia poflHxeaet pa3p4maH)Tca noflaeaca* 
mHMx> oneKyHCKHM'B ycTanoBJiemeM'B (ct. 132 i0 ). Cp. 1, CTp. 842). 

2 . Pacnpedmjienie podimejihcmu ejiacmu eb omuomeniu 
dmieu, pootfdeuuuxb omb uedmitcmeumeMHUXb 6pameb y 3a - 
eucumb omb cosMmeum podumeieil (n* 1 cm. 181 2 ), 

OanaEo, bt» caynai OTcyxcxBia GOraaineHia popxeaet, npaBO 
poHHTejtBCKog BiacTH iipeftocxaBaaeTea tomj h 3$ eynpyroBX*, koto- 
pat BcxyaHJiH bt> 6paKT> ^o6pocob4ctho, pa3B^ ToatEO oiieKfacKoe 
ycxaHOBaenie aaa 6 a a r a $ & x e S He HaS^eTT* niaeeoo6pa3HHMXf 

*) BopoBHKOBCKifi, Eoh cxHTynia cmbii HO ripoeKty rpa'«.ys.(>E* 
M. JO , 1902, kh. 2). 
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nocTynHTB naane (an. 2 h 3 ct. 131 2 ). JEhiiib no enepTH popne-an, 
y EOToparo 6eijh oeTaBjreHti a Taose bt> caynanx^ jimnemn 

ero posnTejr&cEofi BJiacTH mh HesoBMoacHOGTH ocymecTBjreHin bmt, 
9Toft BJiacTH, HaxoflHBmiacH: npn neMB g&TH noeTynaioTB no&'t 
* BjracTB Apyroro popprejcH. BnpoqeMi,, k bo bc£xt> othxb gjij- 
nanxB nopreaeamee oneicyHCKoe ycTaHOBJLeme ho mihoho npaBa 
pap; djiara ;n;&Tei Ha3HaaHTT> ocodaro Ha,p> hhmh oneKYHa 
(ct. 131 6 ). 

3. Podumejtbcnast ejimmb e% omnoweuiu dn>meu ycuuo- 
ejieuHux'b npuuadjie&tcum'b ycunoeumeJin) (cm. 156 1 ), a e% omno- 
uoeuiu yscmonenHux^b dn>meu—ux f b podumejismecmynuewuM'b 
6% dpawb 0 n . 4 cm, 144 x ). 

OitfiHHBaH nopMM pyccKaro npasa o paonpeftijieHiH po,a;HTejiL- 
geoh BJtacTH b 'h OTHomeHin flfrrel dpannax-B n Epyrnx't afereft, 
cati.nyeT't no^qepEHyTB nporpeccHBH&it xapamepT* namero HOBaro 
3aKOHO^aTejibcTBa. Ha nepBHi oaHi, BEi^BsayTx bt> homb npaji- 
nmis djiara jifecet, a h© npKHipii'B p o^ht©jebckoh BJiacra.—Bnpo- 
neM % } H6XB3a ne ynasaTB na HiKOTopM© Heji.ocTaTKH 3aKona 1902 
roga, kohm'b 6hio yjtynmeHO nojro$c©Hie BHikdpaqHtixB ft'fcTef. 
1) HpeJEfle Bcero, ne^ocTaTOKT, cogtohtt* bt> tomb, hto ^aHHtiM't 3a- 
KOHOMB He BBO^HTCH y HaCB HHCTHTyTB npHSHamH OTnOM'B CBOerO 
BH'fedpanaaro pedenica. Btkmt, dojifce npocTEiMB enoeodoM'B, 
ycsiHOBjreHie, 6ma 6u bb 3HannTeJTBHot M^p^ odaemena yaacTB 
BHidpanHfcix'B HacTHTyTB npH3HamH KSBfccTeHT,, o^Ha&o, na- 

nreMy 3aEOHO,a;aTeJitcTBy bb OTHomeHin ftfereii, pokaghheix^ b^ 
dpant ct. sapynieHieHT. nepio^a 3anaTin (cTp. 333). Hto se© 
KacaeTca p o 3 nr c e a poftHTeaei, to ©tott. nHGTHTyTT> ? xoth h 
H 3B i fecT©H r E» nanieMy 3aKOHOii;aTex£CTBy, o#HaKo bt. oTHomeniH 0Tu;a 
HMiera SHanenie nocTo^BKy, nocKO-racy pedenort bt> npaB& Tpe- 
dosaTB ott> po3EicKaHHaro oTija co^epEcanis (ct. 132 4 ^. He^B3a y 
o^HaKO, He otat^thtb h b% stom’b cjiyna'fe nncTO jmqnaro xapaimpa 
o6n3aHHOGTfr OTH;a G 03 ;epacaTB BHidpansaro pedenna. Ona h© mo- 
acera dsiTE irepeHOGHMa, nosTOMy, sa HacJi.HHHKOBB (04/7O ? HHane 
odinerep. yjr. ct. 1712). 2) Taasce ho odpaTHTB BHHMaHia 

h Ha spyrof ne,a;ocTaTOET>: npaeo pedeHKa na co^ep^aHie ot% 
Bii'fedpaqHaro OTn;a He bbojiij^ odesneqeHO. Ca^OBaao 6 ej npe^o- 
CTaBHTB HOCTOpOHHHMB Jims&Wb HI, HO Kpaftset Afip4, pO^CTBeH- 
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hhk&m , &, flaBHBM'E) epencTBa Ha co,a;ep3KaHie pefieHKa, npaBO ncsa 
kh BH46paHHOMy OTiiy. HaKOHei^B, cjrfcftosajro 6bi pacnpocTpanHTL 
3aE0H , & 1891 r. o6t> y3aKOH©HiH Hfrrefi Ha nacejceme HQspHCTiaH- 
cKaro B^poacnoB^aHiH. 

§ 71. ripeKpaiii.eHie poAHTeJibCKoft BJiacTH. 

1 . B'b codJiaciu ah npam^unoMb aemouoMuou podumejib - 
c%ou ejiacmu e% pycc% 0 M% mnonodamejibcmen >, podumejiu ue 
Moeym/b dumb jiutuenu ceoeil ejiacmu , ecjm 6u dame sjioyno- 
mpedjisuiu ew. 

Bt> Hamsx'b BaEOHaxi. npaMo roBopHTca; n jlHHHa$r po^HxexB- 
cKaa BjracTB npeEpam;aeTcs epEHCTBeHHo cMepTLio ©gt©ctb©h- 
hok) mh jrHineHieM'B b* c'fex 'l n p a b -b cocTOHHHiH, Kor,n;a 
bt> ejiyqafc h&th ne nocitnyioTi bt> cctniKy 3a cbohmh 

pOHHTeXHMH“ (ct. 178). 9t 0TT> npSHIpEll'L pOHHTeJILCKOfi BJiaCTH Tep- 
hhtb, onaaKo, cyio;ecTB6HHBiH OTCTyniesiH b% OTHomeHiH H^TeS 
BH^SpaHHHXH H pOJKHeHHHX'E OTH Hen4tCTBHTeJIBH£IXT> SpaKOB'B 

(§ 70 II 1/ 2). 

2 . HecMompsi , odncmo , na aemonoMnoemb podumejibcnou 
ejiacmu, uaiuu sanouu Mojwamb o npaem podumeJieu npmpa* 
mumb oeow ejiaomb nymeM'b ompeHenisi. 

Taicoe oTpe^enie BH HiKOTopHxn cJtyHasxn bosmossho mhib 
bt> ryfiepHiaxi, ^epnaroBCKofi h nojrraBCKofi (ct. 167, cm. BHme). 
B'B pyCCKOMB 3aK0H0HaT6JIBCTB^ H6 TOJIBKO HeB03M0aCH0 0Tp©H6Hie, 
ho, corxacHO ceHaTcicoMy pa3T>HCHeHiio, He HOBBO-sena H ycTyuna po- 
HHTemMH CBoet BJtacra no HoroBopy hoctopohhhmh jnmaMa 6e3B 
upasa HocpoHHaro npefepaiHeHiH TRKOro noroBopa (97/81). 

3. Podumejibonasi ejiacmb Momem% odnam, oepammu ~ 
eambosi. 

TaEH, poHHTejrfcCKaa BiacTB h© npeKpamaexes, a orpasHiH" 
BaeTcs iiocTynJteHieMB nfeT©S b'b o&meeTBeHHHH yHHJiMca, onpent- 
jremeM'B HfeTefi Ha cjry®6y, BCTymieHieMB nonepet b'b 3aMy#cecTB0 
(ct. 179). IIo9TOMy pOHHTejrtcKaa BJiacxB h© np©Kpaio;aeTCH n cx* 
HacxynjieHieMT, coBepnieHHOJi'feTk T. o6p. ? bs 0HOco6axx> npe-* 

Kpam;©HiH pO/THTeJlBCKOt BJraGTK cb ocofieHHOfi HarxHHHOCTBK) hoh- 

n 
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HepKHBaeTca p&3E0 BHpaaceHHEii xapauTepB pogmeiECKOH BJia- 
cth bb pycGEoMB saKOHogaTejrECTB’X 9totb xapaKTepB n&iTaeTca 
cmstehtb DpoeKTB, npH3HaBaa bb racJi4 chocoSobb npeKpameHm 
po^HTejtLcKOfi BjracTH, jtHineHie poflHTeaet Baacra bb c-aynafe 3 Jtoy- 
BOTpeSjieHia aio (ct. 426 n. 2). 


ruaBa nr. OneKyHCKafi BJiacTb (onGKyHCKoe nynBO). 

§ 72. Bo3HHKHOBeHie oneKyHCKoft BjiacTH. 

I. OnenyucKax ejiacmb 603nu%aerm> nymeMb uasumeuisi 
omnymeb npaeumeMcmeeumu esacmb'K) {nptm^uwb ua3ua%e- 
uitt, turn damiieuoemu ). 

9totb npHHi*mri> Ha3Ha^eHia upHSHaeTca h HamH&B upaBOMB. 
Hhkto hb MoaceT't 6t>ra> oneKynoMB, He 6y,a;yHK. Ha3Ha*ieHB oneEys- 
ckhmb ycxanoBJieHieMB oi BEteo^atmeio BJiacTBio (ct. 261). 
Upas^a, bb t. X e. 1 rOBopHTca o TpexB BH^axB oneKynoBB: 3aKos- 
hhxb, hm po^HTejief (ct. 226, 229 h 230), Ha3Ha^eHHHXB bb ;n;y- 
xobhomb saBin^aniH po^nreMMH (ctt. 227, 228) s Ha3Ha^eHHEixB 
npaBHTBJIECTB0EHOH BJiaCTBK) (CT. 231). O^HaKO, l)’ BO p&3BHCHe- 
hlhmb cesaTa, npeHMyiaecTBenHoe npaBO pojp/rejrH 6eite 3aKOH- 
HBIMB OneKyHOMB He CT&GHH6TB OneEJHCKiH ynpeK^eHlH BB 

npasi HasnaBaTB oneKysoMB Majio.r&THaro, KpoM’fe ero poshtsm, 
eme ftpyroe jihh,o, ecjm 3to Sy^eTB npH3Haao neofixo^HMEiMB bb 
HHT epeeaxB MamafcTHHro (73/1239). Borie Toro, oneKTHCKoe yape- 
ac^eHie bb npast otess a t e bb Ha3HaE6Hm 0 TB,a n MaTepH 

OITBKyHOMB, eCJlH OHH HO COOTB^TCTByiOTB JKa3aHHHMB BB CT. 256 
TpedoBaniHMB (73/1239). Cxfc^OBaTejEHO, po^HTejiH, kbkb 3aKOH- 
Hfire oneKyaH na,a;B HMymecTBo^B obohxb £&Tet, Hy«aiOTca bb 
OHOK yHCKOMB yKasl; (cp. ct. 294). 06b HOKJiiOHeHiH H3B ^aaHaro 
npaBraa dsuro yaoMHHjTo BHine (§ 69, I 6). 2) To ase caMoe cafc- 

ayeTB CEa3aTE H OTHOCHTejTEHO OHeEJEOBB HO 3aBilHaHiiO: OHH Hym- 
^biotch Tam bb HaanaueffiH hxb oseKyHaMH npaBSTe-iECTBeH- 
Hot BJtacT&K). 3) Crf^oBaTeiEHO, na ocHOBaniH H3xo$;eHHaro mokho 

HpHTTH KB SaKXmeffilO, HTO XOTH cyiHeCTByKJTB 
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ocHOBaHia npH3BaHia kb oneKfe (3aKOHB, saB-kraranie, Ha- 
3Ha^eHie), o^aaKO bb cym,HOGTH HM&eTB m£cto jrran» o^ho 
ocHOBaaie—saBHaaeHie npaBHTe-aECTBeHHot B^acTBio, 8 to 3aKjooae- 
Hie no^BepaKKaeTca e ct. 256 t. X a. l: „B£idopB bte, oneKy- 
hh“ cocTaBJtae'n, ho tojtbko npaso, ho h ofiasanHocTB one- 
EyncKHXH yapeacssHii. IIphtomb ,pa jiyHiiiaro HCHoiHeHis 9 Tot 
o6a3aHHocTH onoKyHCKHMB ycTasoBieHisM^ npesocTaBienB m h- 
p o k i i HpocTOpB, t. k, ct. 256 BaeTB xhihb apHMipHoe ire- 
peraeaeHie mh;b, He MorymHXB 6htb onoKyaaMH (73/1239, 85/106, 
95/50), h He HCKXKraexcH npHMineaie e& kb po#ht6Mmt> 
(ct. 229, 87/37). 

2. Y mo nacaemcst npyea jmvffb, kou Moeymb 6uim naana - 
nenu onewyuaMU, mo e% smoMrb o muomeuiu name npaso npedo- 
omaejimm'b SoMiuyw ceodody one%yuemiM% ycmauoejieniHM’b . 

Xoth oho h o6a3HBaeTT> OTflasaTB npe,a;noaTeHie 3aKOHHEiMB 
oneKynaMB, ho 1 x 0 $% hogji^hemh bb pyecKOMB HpaB& pasyMfeoxcH 
jihihb nepeacHBinit po^HTeiB (ct. 231) mh tojteko oTertB, Koraa 
HMym;ecTBO $om3io bb co6ctb6hhocte MajiojriiTHHMB $i>%m% rrps 
3KH3HH HXB pOftHTeJieH (cT. 226). Oa^flOBaTeJTBHO, OCTaaBHBie po#~ 
CTB6HHHKE H CBOMCTBeHHHKH He HM^IOTB UpOHMJH^eCTBOHHaiD Hpa- 

Ba nepe^B jinnaMH hoctopohhhmh (ct. 254, HHaae bb ry6ep- 
hihxb "^epHsroBCKot a ItojiTaBCKot— ct. 232), B&i6opB oneEyna 
3aBHCHT*B, T. o6p., OTT> 0H6KyHCKHXB yCTaHOBJteHit, HmB, OflHaEO, 
npaMo 3aupein;aeTCH onpe.n'fcMTE oneieyHaMH: 1) pacTOHHBiHHXB co6- 
CTBSHHOe H pO^HTeJIBCKOe HM&fflH, 2) HMfeOlHHXB HBHHO H TXaCHHO 
HOpOEH MW 3K0 JTHHieHHHXB HO Cyay BCfeB HpaB'B COCTOaHiH, MH 
BG&XB 0 C 06 eHHBIX'B HpaB'B H Hp6HMyiH,eCTBT>, KaKB JTHHH0, THKB H HO 
COCTOHHiH) HMB UpHCBOeHHHXB, 2LHE SCe H'feKOTOpEIXB HO CT. 50 YlO- 
scema o HaK& 3 aHisxB jthhhhxb npaBB h npeHMymeeTBB; 3) H3~ 
BtCTHBIXB CypOBBIMH CBOHMH HOCTjnKaMH; 4) HMtBHIHXB CCOpy GB 
poftHTeMMH MaaojriiTHaro; 5) necocTOHTeji&HHXB (ct. 256). KpOMi 
Toro, bb ry6epHiaxB ^lepasroBCKofi h IIoxTaBCKOt He MoryTS 6 htb 
H aBHaaeHH oneKynaMa HHocxpaHHH a jthhh, He hm^ioihih co6ctb 6H- 
Haro HMynjecTBa, RocTaTOiHaro o6e3HeHeHis) onesn (ct. 258, 
cp. ct. 232). YKa 3 HBaa hphhhhei, bb cnxy kohxb onpe^taKHETH 
jtHn;a ho mofjtb 6litb HassaHOHEi onoEysaMH, HaiHB saKOHB He ro- 
BOpHTB, OflHBKO, 0 HpHHHHaXB, OCB06o®#ampXB 1HD,B 0TB HpHHH- 
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tie onera, kerb, nanp., BCJiiftCTBie npeiuiOHHaro BOBpacTa, mhoto- 
C 6 M 6 HH 0 CTH, 3 asfeftfiiBaHis H'fecEOJTLKHMK oneKaME, npEHaftjieEEHoeTH 
KB nojljy 60JT&3HE E T. ft. (HHaEe ItpoeKTB, CT. 533 E 532). 9 TO 
o6mch£0tce t&mb, eto y nacB He ycTaHOBJieffa oSsrsaTex&HocTB 
npHHHTk OH0EE. noaTOMy oueicyHCEoe ycTaHOBienie, npH Sojibhioh 
CBo6oft& Ha3HaHeHis oneKynoBB, m. 6. nocTaBJieHO bb T&z&Qjioe hojto- 
^cerne, t. k . BCHKifi mototb OTKa3aT£cs otb onera, h© noftBeprancE 
nrrpa^y 3a 6e3npHqEHHHt OTKa3B (EHaqe IIpoeKTB, ct. 541). 

3. 7mo Dice nacaemcst, dajin>e , opeanusai^iu one%yncnux% 
ycmcmoe</ieuiu, mo e% ocnoey e$i nojioowen'b npum^un'h co~ 
cmmocrrm. 

i TaEB, 1) none^eHie o ftBOpjiHCKHXB CMpoTaxB B03JiaraeTCH Ha 
ftBopsHCKyro on 0 Ky (ct. 233, cp. ct. 234, 235), 2)—o ftfcTHXB jlot- 
H6IXB ftBOpHHB, rOpOftCKEXB 06 MBaTeJief—Ha CHpOTCKif CyftB (ctt. 
234, 238 h 238 1 ); 3)—o ft&THXB ftyxoBHBTXt oco6b—H a ftyxoBHoe 
HaqajrBCTBO (ctt. 236, 245 h 252); 4)— o'ft&TaXB eejLECKEXB o6h- 
Baxexet—Ha ee-stcml cxoftB (ct. 241). HecoMafaHo, qTO cocjjob- 
HBif xapaETepB opraHE3an;iH oneKH cocTasjiHeTB es caa6yio cto- 
poay, t. k. npn TaKOi opraHEBapin h&tb eftEHCTBa h Mano- 
M^pHOCTH BO Beet HOCTaflOBEfc OHeEH. Hpeo6pa30BHBas, OftHaKO, 
OEeEyHCEiff yCTaaoBJieHiH bb HanpaBJiepiH eftEHCTBa e h;§jiehocte 
B eet CHCT0MBI OH0KyHGKEXB yCTaHOBJieHlt, CJTfeftyeTB CTpeMETBCH 
kb TOMy ? eto6be see ft3uro oiieKH naxoftHJiocB bb pyKaxB npaBE- 
xeiBCTB0HHof BJiacTH, a He eeMeSHHXB yqpescfteHit, Hanp., ce- 
MeftHtjXB cob£tobb, mkb to EMieTB m4cto bo <&paHn;iH. Jlixo 

B'B TOMB, ETO XOTE OHCKa BB BEftfc C0MelCHBlXB COB&TOBB E3B 
pOftCTBeHHEKOBB E fteBIOB^e CTOHTB OTftfejlBHHXB upaBETeJIBCTB©H- 
hbsxb yEpescftenit, oftHEKo see ec e cE^ftyeTB acejiaTB co3ftaEia npaBE- 
TeJTBCTBeHHOE Ofl0KH. Bo-EepBLTXB, EOTOMy, ETO UpE T&CHOH OpraHE- 
3aftiH COBpeM6HHOH, MaJIOH C6MBB TpyftHO HaftJteaCajDiEMB 06pa80MB 
0praHH30BaTB CeMetHiie COB^TH E3B pOftCTBeHHEKOBB. Bo-BTOpUXB, 
EOTOMy hto nps TaKot ceMeinOE opranEsapiE oueEi 6yfteTB aeftO- 
cxaBaTB eftEHCTBa bo BceM£ft§jL'fe e HaftEeacaniiaro npaBHTexBCTBeHHaro 
KOHTpOJIH. BotB EOEeMy HpaBEJTLH'fee, H&MB $paHBy3CKOe 3aKOHOftaT0Jl£“ 
ctbo, HOCTyEaeTB repMascEoe npaBO, pa3ptaaa ycTaHOBEenie ceMei- 
HHXB COBiTOBB JTEIHE HO yCMOTp^HilO 3aHHTepeC0BaHHHXB fflftB H UpE- 
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3HaBa,a o6ih;hmx irpHHBHnoMx npaBHTejELCTBeHHyio oneKy (o6ia;er. ya, 
ct. 1858 h cje., Tame IIpoeETx, ct. 622). Boo6me me cjrfeyeTX 3 aMi- 
THTLj HTO OHOKa IipHHa&lieaKHTX EX HHCJiy TaEHXX HHCTHTyTOBX BX 
pyccEOMX npasi, EOTopne Hyac^aioTca bx cEopot h caMoi cepxesHOft 
nepepafiOTK^. T£mx 6ojE&e, hto h&tx He^ocTaTKa y hbcx bx npoeKTaxx 
oneKH. Taicx, mojkho yKa3aTx bx nope<j)opM6HHoe BpeMa Ha npoeKTH 
74, 84, 91 rr. h Ha HrataniS EtpoeKTX rp. ya. 

4. cciMoe ua3Ha%euie onemjncmMu ycmanoe- 

jienisiMU onenyuoe x npomeodumctt, cjmdywnquM'b oopmoM'b: 

1. ^BOpaacKaa oneKa h cspoTCKiS cy&x BCTynaK)Tx bx b ijefc* 
aie h ynpaBJienie chpotckhxx #&jix ho yBfcflOMJreHiio ^BopsHCKaro 
npe^BO^HTejia mh ropo,n;cKoro rojroBH, SjiMcaiHiHXX pOACTBeHKH- 

EOBX JEH0O CBOfiCTBeHHHKOBX MaJEOJE&THarO, no CBHffi^TeJEBCTBy 
ftByXX nOCTOpOHHHXX JEHD,X H npHXOJJCEOrO CBflmeHHHKa, H no ysi- 
^omjeohik) Bucinaro mh paBHaro eMy npHcyTCTseraaro n&cto (ct. 
250). O^naKO, sa^o syMaTB, hto h Kassil rpaasaaHHHX bx npaB^ 
ystjoMHTB oneKyHCKk ycTaHOBJEenin o Heo6xo#KMOCTH bx tomx 
mh apyroMx caynak Ha3HaneHia oneEH (TaEoe upaBO 3a rpajK^anH- 
HOMX IIpHMO UpHBHaKO $paHBy3CEHMX ' 3aE0H0,n;aT6JEBCTB0MX; CTT. 
405 h 406). Tasoe yB^oMJieme Hyac&aeTGH, eohchho, bx npoBtp- 
e &, n6o oho ne cocTasjEHeTX TpefiyeMaro ' saEOHOMX 

T 6 JE X C T B a <4 ftByXX JEHBX. 

2. yBi^oM-ieHie Moacexx hm£tx m4cto mail bx tomx cjiynali, 
KOr.ua oTKpHiact oneKa. OTKpsme ohokh ho npe^noJiaraerx hc* 
npeM^HHO GnpoTGTBa, t. e, jEHmeniH o^soro pob,ht6Jeh (Henoraoe ch* 
pOTGTBO) HJEH 060HXX pOftHTetfefi (lEOJEHOe CHpOTCTBO) (CTT. 226 H 
229). rtpn 3TQMX, OneEa OTEpXEBaeTCH H63aBHCHM0 OTX Toro, HHC- 
JIHTCH £H MH H6 HHCJEHTCH Sa MaXOJE r &THHMX KaEOe-JEHfiO HMyiHe* 
CTBO (ct. 251, npHM.), 

3. IIo yB§AOMJEeHiH o6x OTKpHBise&ca oneKft ohoethceIh ycTa- 

HOBjteHiH 06 h 8 &HH; 1) OCBi^OMHTBCa 06 x HMfeQH MMOaiTHSrOj 2) 
onpe^jEHTL kx Jinpy ero h hm^hIk) oneKysa, bx sasta^aHiH po&H* 
rejia Ha3HaneHHaro, mh, ocjeh atoro H8 CflftiaHO, to HBGpaTB 
caMHMX oneayna, mh 3) Eor^a He octmocb, to crapaTbca 

HOM^CTHTB MaJEOJI^THHrO BX yHMHU^e? CHpOTCKlfi JXOMX MH Ha TO- 

cy^apcTBensyio cjryjs6y, mh npHCTpoHTX ex ^odpoxOTBWMX viK>- 
3 HMX hjih o6yneHia HpOMMCJiy mh peueexy (gt. 251). IIpH btomx. 
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Hasna^as oneisyHOBB, onenyHCKia ycxaHOBaenia ne ct^ghghh bb 
npaBi Ha3HaraTB h&ceo.hbeo oneEyHOBB kb o^oMy h TOMy me jih- 
u,y (ct, 253). Bci 9 th oneKyHH bb coBOKynHOCTH npe^cxaBMioxB 
co6oio mhhoctb oneKaeMaro (77/17, npoxHBB 77/851), eciH tojebeo 
o6a3asHocTH TaKHXB cooaeKyHOBx. He pacnpe^ijLeHH jpra Eancuaro H3B 
hhxb bb ot^jibhocth (82/9 h 86/54). Hecorxacie Meac,n;y oneKy- 
HaMH pa3p£maexca He cy^OMx, a onesysc ehmb ynpeacftemeMB, 

§ 73. OS'beM'i* oneKyHCKofi BjiacTH. 

I. Onenyncnan esiacm-b as omnomeniu jm*mocmu onena- 
eMazo . 

1 . Onenyucnasi esacmb ne eocmci6Jimm% nmm Hcwmuaso 
(spamdanenaso) npaea onenyua uad% jiunmcmbw u UMyu^eem- 
eoM'h nodonennaso , a pascMampueaemcsi KOM'b oOu^ecmeeHuaji 
noeuHuoemb . 

Bb btomb OTHOmeHiH HSiioaceHie oneKH Morjro 6 h ct, 6ojib- * 
mHMB ycHfcxoMB HaSra ce6£ m^gto bb nySrannoMB npasi, e&mb 
bb rpasK^ancEOMTb. Onena, KaEB o6m;ecTBeHHaH hobhhhoctb, xapan- 
TepH3yexGa, nosxcmy, o6a3aTejn»HOCT£io npHHHTin ea KajK^MB rpa- 
SC^aHHHOMB, pa3Bfe 6 h TOJEBEO CaMB 3aEOHB HO yBa^HXeaBHBTMH 
npMHHaM'B ftaBajEB 6 h eMy jtbtoth, OGBoSoac^aa oxb secerns ji;aH- 
hoh hobhhhocth (mane y HacB, cp. § 72, 2). OneKy mokho 6hjeo 6h, 
H09X0My, cpaBHHTB cb o6H3aHHOGTBK> 6 htb npHeammMB sac'feftaxejieMB 
MH 06a3aHH0GTBH) OTfiHBaTB BOHHCEyiO HOBHHHOCTB. COBOpHieHHO n0- 

hhtho, hto npa TaEOMB xapaKxepk coBpeMesHOl oneEH i^uran npo- 
nacTB pasfllwaeTB cospeMesHyio oneKy oxb npeBHei. OpraHH3aipH 
nocaiitHeS noEOMacB Ha npaB& SjrraaftniHXB HacjE^ipEHEOBB no^o- 
neqHaro oxparaTB ho ctojleeo shhhocte, ceojebeo HMymecTBo one- 
EaeMaro pa ce6a Ha totb cxynal, ecxH 6 h oneKaeMHfl yMepB. 
HanpoTHBB, bb coBpeMenHOMB npasi uphtpb TaaeecTH oneEH paBHO- 
m^pho pacnpe^iMeTca h sa oxpaay xhtoocth, h na oxpaHy HMy- 
xn;eGTBa nospneraaro, bb HHxepecaxB noGJEfe,a;HHro, a ne onesysoBB. 

2. Onenyny ma% f b &ce, kci%% u podumejisiMo, npuuadjie - 
ofcum'h npaeo nonenenisi o srn^ib MCiM/mmumo. 

Ho 9 to npaso onesysa bb ropa3^o SoxBUiet. M4p£, e^mb co- 
OTBixcxByiomee npasopo^HTexeft, npescxaBJEaeTCH o6s3aHHOGXBK> 
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H HpHTOMB Bnoini OJipe^iJieHHOi XOTH BB 3 aE 0 H f i rOBO- 
Phtcb, qTO oneEyHTt iiphtotobhtb Ma^oafeHaro kb khbhh, 

„coo6pa3HOfl ero coctohhIk), ho Bcer,n;a Tpy^OJiioSHBof, yM&peBHoi 
h 6e3MHreacHOH w ,— o^naKO oneKyHB o6s3aHx (HHane IIpoeKra: 
„m> npaB&“ ct. 547 n. 2) ot^htb oHeKaeMaro bb ofimeoTBeHHoe yna- 
JEHxu,e mh H 36 paTB ,n^EH nero ywTeJiei, hm£ioiu, 0 xb bb cbohxb uo- 
3Haa:iaxB h noBe^eniH onpe^jreHHoe 3aKOHaMK cBH^feTejEBCTBO 
(ct. 263). T. o 6 p., noxyiiaeTca h&ckojibko crpaHHOe HBaeme; pe 6 e- 
hokb, EOTopOMy po^HTejiH no^eMy-mOo He ftaBara o6pa30BaHia ; 
BBiarptsBaeTB bb stomb oraomeHiH co cMepTBio po^HTeaeiL 06a3aH- 
hOctl oHeKyna ot^tb MaaojE^THaro bb yramme npH3Hana Tame 
bb rySepHiaxB HepHHroBCEoi h noxTaBCKOl (ct. 264). 

3. Onenyuy mam me , nam u podumeMM'b, npedocma- 
ejimmcsi npaeo omucnueamb eooudm, Majiojimnm,\ty uaue~ 
cenuou (cm. 266). 

IT . Onenyucnan ejiacnvb e& omnomeniu iiMyu{ecmea one- 
naeMazo. 

1. Onenym u-Mmem-'b npaeo a) ynpaejtsimb uMyipecmeoM'b 
Majiosn>mnsieo u 6) npedcmaejimib eso e% epamdancKOM'b ooo~ 
pomm. 

a. ynpaBJura HMyn^ecTBOMB MajioJikTHsro, onenyHB bb npaB& 
h o6jmHB: 1) npHHHTB sbhmmoo h HeasmsMOe minie no ohhch 
(ct. 266) h po3HCEHBaTB HMymecTBO (ct, 267). 2) Jbhkh- 
mog HMyH^ecTBo xpasHTB otb noBpeas^eHin h y?paTH ? &enbm JKe 
0T,n;aBaTB mb: bb qacTHBia pjkh no,n;B spoi^eHTH, ho$b BfcpHEte sa- 
mvK hXh saEJiasBi, mh no,n;B BenceJia, mh ynoTpe6jiaxB na Toprs, 
npoMHcxBr h t. n... Hffl o6pamaTL bb rocy$apcTBeHH&is nponeHT- 
HHS ey&rarH, a Tame ' BB oSxnra^iH eh rojifobuk o6asa- 
TexBCTBa asn;ioHepBHXB o6in,ecTBB (ct. 268). He- 

i 

COMH^HHOj HTO TaKOH HIHpOElH 06BeMB BXaCTH OnGEyHa CTOHTB BB 
HpOTHBOp^HiH CB I#a£H> CT. 268—COXpaHHTB BB 3$UE0CTH flBSBKK- 
aioe HMymecTBO MaxoafrrHflro. 3) HejtBa^HMoe HMfafe MajLO- 
afeHnro oneEyHB se tojebko ^oraesB no^epKHBaTB, ho ho B03- 
vokuocth H yayqmaTB (ctt. 269 JET 270), h B 006me oneyym. spji- 
aceHB booth ce6# theb jkb, kheb boxb 6h ce6n ^;o6pHft X03HHHB 
(cp. ct. 273). 
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6. Hpe^cTaBMa Maao^THaro bt, rpa;K;a;aHCEOMT, oSopoT^, one- 
EyHT> bt, npaBfc 1) B3EECKHBaTB aojeth noftonenHaro h ynxaTHBaTB 
no hhmt>, npHHHMaa bo BHHMaHie Hanepe^T, spars, He Tepnamie 
OTjraraTejiLCTBa (ctt. 274 h 275), n 2) soo6me npe^CTaBJum, Ma- 
jEO^THaro bt, nponeccft (ct. 282). ^to ace Eacaexcn 3) npoji;affiH 
He^BHSCHMOCTH MajEOJE^THarO H 3 a t M a ROR'h 3aaorT, He^HKHMO- 
crei, to 06a sth aETa MoryTi, 6 htb oneKyHOMT, coBepmenH He HHane, 
Ka ex ct. paspiunenia IIpaBKTeaBCTByioiEiaro OeHaTa (it. 3 ct, 277 
h ct. 280). 4) Ilpoaaaca s;bh 3 Khme[xt, Bereft—3KH3HeHHHXT, npana- 
cobt. h semen, CEoposiy TJEimio h ,n;pyrHMT, TpaTaMT, noftBepsEeH- 
heext,, npeflocTaBJEaeTca oneKynaMx 6e3T, BcaKaro pa3p^rae- 
ma (n. 1 ct. 227, cp. n. 2 to! 3&e ct.). HeoiB3a He otm^thtb 
tfpocaiomaroca bt, raa3a HecooTBl*TCTBia bt, npasaxn oneKyHa no 
pacnopaHcesiK) EanHTaaaMH (ct. 268) no cpaBHemio ct. ero orpaHH- 
neHHHMT. npaBOMS na nposaacy sbhkhmeest, semefi. HeaB3a Tamse 
ne noRTepEHyTt ctojeb mspoKaro npasa onesyaa, Easx npHeaxie 
OTEpuBmarocH nabtefeflCTBa mi 0TEa3T, ott, Hero (ct. 1257). 

2. B% nacmnocmu , eosjiacuo noeoM/y sanony, yme. to Mapma 
1911 2., npaeo onenyna na omdany 6% naeM'b u codepwcanie 
UMyujecme% nodone%uux% nun% 6ojim wiohho onped%jmemm. 

HMemo, „ cpoEi. Ha OT^any bt. HaeMT, h co^epacaHie He^sa- 
atHMjuxT, HMyiu;ecTBx, Ha^x KOTOpKiMH yapejE,n;eHa onesa, orpa- 
HHHHBaeTcn; bt, OTnoineHiH HMympcTBa MaiojiiTHHSB — 
ftocrajEenleMT, hmh ceMnajmaTM'&THaro B03pacTa, a bt, OTHOmeniH 
npoHHXT, HMym;ecTBT>,—speMeHeMT, tee CBBinie SB^sasmaTH je£tt, 
hjeh HacTynjieHieMT, onpes'kaeHHEixT, bt, 3aKotek cpoKOBx, pi npn- 
3Hama nMyia,ecTBa beemopohheemt, (ct. 1162 3as. Fpaam,.) n spa 
yTpaxH 6e3B^cTHO OTcyTCTByromMT, npaea Ha B03BpainpHie eny 
HMymecTBa (ct. 1244 3aa. Tpaacs. h ct. 1459 Fct. Tpa®^. Cya;.). 
JoroBopEE o6t, OTftaa'fe bt, HaeMT, h cosepacaHie 03HaHeHHBixT, 
neoi.BHXCHMHXT, HMyin;ecTBT> Ha Soafee npoftooEKHTeoEEHEEe cposn mo- 
ryTT, 5 htb 3aEJEHmeMH He MHaae, EaKT, ct, pa3p&nreHia IIpaBH- 
TejEBCTB yjonjaro CenaTa bt, nopaftEft, y cthhobji6hhomt, bt, nyHETi 3 
ct. 277. ^oroBopM, 3aEjrioTeHHHe 6e3T, co6.aH) I a,eHia cero nopas;Ea, npH- 
3HaiOTCH Beo6n3aTejiBHBiMH: bt, OTHoraeniH rayinpcTBa MaaoJEfcTHHXT, 
no ji,ocTHacemH hmh ceMHap[aTn je^tt,, a bt, OTsonieHiH npOTHXT* 
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no HCTesemn jiirc., cbht aa ct, HaM 

HatMa, hie no HacTytnieHiH yKa3aHHHXB Btme, b% 3 aKOKli onpe- 
ft'&JEeHHHXB, cpOEOB'B". 

3. Onenynu UMmiOM'b npaeo 3a mpydu ceou nojiynumb 113 % 
doxodoe'b Majiojimmumo ecn> e.mmmm o°/ 0 ejmsoduo (cm. 384). 

Bo3Harpaa£ji;eHie oto HcracjuieTca ct, HHGTaro, a He saaroBoro' 
aoxo^a (80/45 h 0. C. 88/10). Pinrenie Bonpoca o tomb, coc-ra- 
BnaeTTi jeh ^aHHan hph^mb ^oxo^b mh h^tb, othochtch kt» cyn$e- 
CTBy ai/kira h He no^jeatHTB noB^pEt Kaccau.ioHHBiMB nops^KOMB 
(79/177). —Bb rySepniflXB ^epHHroscKot h HonTaBCEOt npaso one- 
Kyna sa B03Harpaac,n;eHie onpe^neHO bt, 10°/ 0 (ct. 285); otobo 
B 03Harpaac,n;eHia He nonyqaeTB, owaKo, ot6I3,b. Bm£oto toto, ohb 
se o6a3aHT. B03Bpain;aTB hoxo^obb, BHpyHeiraHXT> ct, ratais horo- 
neraaro (n. 3 ct. 295). 

§ 74. OTB'fercTBeHHOCTb oneKyHOB^ n npeKpam.eHie orae- 

KyHCKofi BJiaCTH. 

I. Omevbmcmeenuocm'b onenynoe%. 

1 . Onenynu nodmmemi onenyucnuM~b ycmcmoeMHijwb u 
om<fmajom~b rnped'b humu 6% nopndnn, nad3opa (cm. 386). 

Ha^sopt stottj, btj BHflf, paocMOTpiiiia: eaceroffHtixi ottotobi 
oneKyHOBx, Bpe3BH?aiHO cja6a,. 1) Pyccicii saKOiix, ne mineTh ot- 
qeTOBB Hecpo'mrjxT,, h 2) sixT, noB'&pKH eacero^EHst ottotobx, b % 
Haxypii (CyMajKHiJf kohtpojij., ex. 287). UoaxoMy b% pipraxT. cay- 
qa ax% oneKyHCiiia yoxaHOBJieHis uorjTb bo BpeMa aaMiiTsm, sepa- 
pfcaie mh vMHcejw. oneKyHOB't b t, ycTpanHB'E oneicysa, upesynpe- 
jktb norHSejii. h pa3opeme HMyipecTBa Ma-soxifsTHaro. 

•2. Onenynu omememm'b manatee ei> nopndnm cydedHOMt, 
3 a nm nomepu, mmopujt npomowjm djm Majio.mnmmo orm 
ux% mpadmmi ujiu yMucjia (emm. 390 u 391). 

Ounaico, TaKas rapaHTia HHxepocOBX. nosoneanaro seRooTa- 
TOBsa. 1) Oxt oneKynoBX. se Tpegyexca npeflcxaBJieHia o6emmema 
na caynafi Morymaro npon30g™ ySaiEa (mam 3% rySepmaxx. 
l lepHHi’0BCK0fi H IloJixaBCKoS—- ct. 258); 2) KaraxaiH, OTJtaHHHe 
oneKynoMi, h3x> npafiraH rapy, cpfnraBineMycji BHOepi^cxBiH Heco* 



354 — 


CToaTeJEMHMT., nocTynaeTB bb KOHEypctry to jaaccy (ct. 291). Hhutb 
no HCKM)neHiE>, KanKTaxM B03Bpan;aK)Tca bb tomb caynai, KOr,n;a 
oneKyra, ynoTpeSHBB hxb na cboh aijia, c^taaeTca HecocToa- 

TOJTBHHMB. 

II Upeupau^euie onewyucnou ejiacmu. 

1 . One%yHC'%asi esacmb npenpamaemcn cb uacmynMuieM-b 
coeepiuennojiThmisi onenaeMaso. 

♦ 

Cb ^ocTHacesieMB ace 17-jrkTHaro B03pacTa MajiojtfcTHm BCTy- 
naeTB bb ynpaBJienie cbohmb HMfcHieMB (cm. § 5, CTp. 19). Bb 
pyccEOMx npaBi h£tb HHCTHTyxa npasnania nojtoneHHaro coBep- 
ineHHO^THBMB pasie ftocTHHesia hmb cOBepmeHKOiL'feTia. 

2 . One%ync%asi ejiacmb Mo^em^b.npeKpan^ambCH u e^b jirn^h 
omdff>MHu% / h onenyuoe^b . 

TaEB, bb cjETHafi^o^HapyaceHin HenpaBHXBHOCTH bb Budopft 
OHesyna (ct. 256) h Boo6in,e bb cjiynak odHapysEemn ouei;yHOMB 
H6,n;ocTaTO^HOH 3a6oTJiHBocTH o aiuiaxB oneKaeMaro, ohb moscotb 
6htb ycTpaseHB otb oneKH (ct. 256, ,n;oEa3aTeJEBCTB0 otb npOTHB- 
Haro). ycTpaHenie otb oneEit bo3mo?eho Taoce h bb OTHOmeHin 
oneKyHOBB-poaHTeaef (73/1239). 

§ 75. Bhabi oneKH (noneunTejii>cTBo). 

1. Cpedu eudoe^b onenu cjimdyem% pa3Jimamb oneny nadb 
MajioA%mnUMU, a) oesyMUHMU u cyMacuiedmuMU , 6) sjiyxo- 
HThMUMU u ' mbMUMu, e) pmmoHumejisum u e) geaefficmuo- 
(fflheymcmeywtquMU. 

a. 06b oneEfc naxB- MaaojdiTHMH cm. ‘§§ 72—74. —^to Ea- 
caeTcn oneKH na^B 6e3yMHHMH (He hm^ioh^hmh 3^paBaro pa3- 
•cy^Ea cb caMaro hxb MJEa^emecTBa) h ey m ac sue,a;in hmh (6e- 

3yMHHMH BHOCJ^SCTBiH OTB Cay^afHHXB HpH^BEB), TO OIieKa Hai^B Ta- 
KHMH JEHBjaMH: B03HHEaeTB HyTeMB OCB mi T e JI B C T B O B aH] H 

hxb nepe3B BpaneSnoe oT^xenie rygepncKaro npaBJEenia (ct. 368, cp. 
ex. 372). OcBH3,tTejn>CTBOBaHie saEJEHmexcn bb cxporOMB pa3CMox- 
pliHiH otb4tobb na npe;paraeMHe BonpocM (ct. 373), npimeMB 
onpe,ii;4:ieHie ryoepHCEaro npaBxeHiH o na3HaqeHiH one eh bb otho- 
mema KpecTKHHB hphbo^htch bb Henojmeaie HeMe^JieHHo, a bb 
OT sonieHiH jthb;b BipyrHSB coejiOBifi no paBCMOxptaiH onpeitfueHiH 
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IIpaBHxeaii,cTByioiii;HM'E. CeHaTOMB (ct. 374).—Cana 6edjunue hjeh 
cyMacuxenmie nopynatOTcn Ha^aopy 6mwt \mxb poftCTBenHEKOBB 
MH OT^aiOTCa BB TCTp06BHKt6 yMammeHHHXB ;a;oMa (ct. 375), 
a hxb HMymecTBO OTjaeTCa bb ynpaBjreHie Haea&xBH- 
kobx cb 3anpem,6HieMB npo^aBaTB hjth saKaa^HBaTB ero (ct. 87(>), 
6 e 3 B pasp&tnema cesara (03/30). Hojibsh spfcGh ne noABepEnyTB 
rpaac^ancEaro xapaKTepa npaea Hacjrk&BHKOBB na oneKy, xotb kb 

HHMB H npHMtHBK)TCH HpaBHXa 06 b 0BeK& MaXOJliTHHXB H OHH HO 
ramaioTCH B03Harpaac,n;eHia 3a cboS Tpy^x (ct. 377 k npM. kb net). 
npeKpam,aeTCH oneKa he^b 6e3yMHHMH h ftynreBHotfojiBHHMH 
TaKHce nyTeMB ocBar^TexBGTBOBamH (ct. 380). 

6. OneKa na^x r ji yxoii hhmh h hImmms cb ftocTHace- 
sieMB hmh 21 ro#a ne npeEpanjaeTca, jieoOxo^HMo ocBH,a,foej[BCTBo- 
BaHie hxb. Bb cayna'fe, ecm no ocBHft'kTejiccTBOBaHiH 6 ya;eTB HaS- 
3 , 6 ho onacHiaMB npH 3 saTL 3 a heme ^gchocoShoctb coBepmerao- 
a&rHHXB jihh,Bj UpaBHTeJELCTByioiii.ifl CenaTB, no npe^CTaBaema) 
jmii,B, npoHSBoaHBiiiHXB ocBna 1 i £TejE&GTBOBaHie J upe 1 a;nHGLiBaeTB „yHpe- 
ffTB oneKy" (noneHETejiBCTBO, ct. 381), Kb yqpeac^eHiio aoneHH- 

TejIBGTBB H OneKB Har^B nryXOH&MHMH. H HfcMHMH npHM±- 

hhiotch Ti ace caMsm npaBHaa, KOTopun nocTaHosaenH pa oneiCB 
naa,B MaaoaiTitHMH h EonenHTeaBCTBB Ha,n;B HecosepnieHHOJL'&THHMH 
(CT. 381). 

b. 06b oneK^ he^b pacTonHTGJiHMH cm. § 5, exp. 20 .— Bb nacT- 
hocth, oneKa no pacTonHTexBHOCTH Ha$B epbctbshemh ynpe- 
2 K,n;aeTCS Ha oSm.eMB ooHOBaniH, a He no npsroBopy ceatcKaro cxo.ua 
(0. C. 87/28).—OneKa o 6 H 3 asa ny 6 JiHK 0 BaTB bb CeHaTCEHXB 
a;0M0CTH5B o6b yqpeamoHin oneKH, ho ne^ecnocoOHOCTfc pacTO^n- 
Teas B03HHKaeTB cb MOMenTa onpejiiaemn o npH 3 HaniH ero 
pacTonHTeaeMB, a ne npHse^eniH axoro onpeftiaeBia bb HcnoaHenie 
(95/58).—ynpeacftaeMan he^b pacwaHTe&eMB onesa e c t b noasoe 
npeftcxaBHTejiLCTBO oneKaeMaro Mn;a bb hm yin,ecr b6hhhxb ero otho- 
meHiaxB TaKB ace, eekb h bb oneEfc HaftB MaaoaliTHHMH (98/104).— 
ISaTpy^Henie npe^cTaBJiaeTB BonpocB o irpeKpauieHiH oneKH no 

paCTOHHTejEbHOCTH. 

» 

r. OneKa Ha,n;B HMymeoTBOMB 6 e 3 BicTHO-OTcyTCTBya)XQaro octb 
H paso Hac^ri^HHKOBB teeb ace, eeeb h bb oneE’k Ha/|B 6 e 3 yM- 
hhmhh cyMacme/i.mHMH. OneEyHB hm^6tb ace upasa* HCE^JonaH 
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irpaBO npHHHMaTB HJEH H6 IIpHHHMaTB OTKp&IBIUeeCa HaCJI^CTBO 
(87/32 ep. ct. 1257).— 06% oneKk na^B HaojE'fe^cTBeiiH ejmb hmYih;©- 
CTBOMT> CM. 1066 U . 

2. B% naweM'K 3cmoHodamejibcmem m npoeodumm cmpo~ 
easo posjimm Memdy onenoU u nomHumeMcmeoMK. 

Bb oTHomeHiH BoapacTsoi oeceh 3aE0HLi paaM^aiOTB, o^aa- 
eo, 1) onsEy Ha,p> MajroJEiTHHMH #0 14 a&ra, 2) noaeasTejibCTBO 
cb npasaMH oneEH £0 17 jt£tb e 3) noiieqaTe-SLCTBO cb ^octh- 
^emeMB 17 tb ,n;o 21 ro,a,a. 



HacTt V. 

HaurfcflCTBeHHoe npaBo. 


rjioBQ I. nmm o hceca^actbshhomis npaiA. 

§ 76 . lloci'poeHie (KOHCTpyKni^) Hacji'feACTBeHHaro npaBa. 

1 . B'h opaemniu c~b npaeojm eew ( HUM% odmame&bcmeeu- 
HUMTb u ceMeumoMK, HCWJimdcmeeHHoe npaeo Momem^b dumb 
Menbute eceso ua3ecmo ejiaembw /npaeoMom&wh) MM^a. 

JliJIO BT> TOMB, HTO HaCJI^^CTBeHHOMy HpaBV H6 ^OCTaeTT., BB 

cym.HOCTH, hh ocoSaro o6xeETa, na EOTopui oho motjeo 6h 6htb 
H anpaBjreHO, hh npHcymeg eMy, KaKBHacrf$CTBeHHOMy npasy, oco- 
6o& BJEacTH. H6o to, hto oocraBraeTB ero o6x6kt , b ? ecTB tosbeo 
eoBOKyHHOCTB npaB'B h o6a3aTeji£CTBT., npHna^JEemaBHiHS'B Haeai- 
Ro^aTejiK), a to, hto cocTaBitaeTB ero BaacTH—npaso naejiiflo- 
Banis, ecTL, bb cynjHOeTH, npH3BaHi e Mu a m> Hacrf^OBaniio 
(ra. II h III). Kb TOMy ace bb HamesiB 3 aE 0 H 03 aTejrLcTBi, jehqo ho 
moseotb pacHopa^HTBOH 9TH5IT, npH3BaideMB ma^e, nm% orpeE* 
hihcb ott* Hero (§ 88. 5) mh ocyu^ecTBHBB ero, npio6p^TH Ha- 
ca^^CTBO (§ 88 . 5 ). 

2 . Ho, xorrm nacmbdcmeewnoe npaeo eemb Meubme eeeso 
ejiacmb , npaeoMOHie (npaeo e% cyd'benmueuoM'b cMUCJin>) 7 oduano 
necMompst na omo, ono eyvfecmeyem% nan% nacMdcmeeunoe 
npaeo e^s o5%enmueuoM% CMuejim. 

24 
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HOffb 3THMX npaBOMTi CJE'&ftjeTX paayM’hTB OOBOKy IIHOCT& 
nop Mil, onpe^MioiHHXx nopjrftOKx nepexo,n;a BeiiptHXx npasx h 
06H3aTeJE£CTBTb (H^BX Tpe^OBaHia H O&mxeJEBCTBx), OpHMt 
a kt omt*, npeHMyiu;eGTBeHHo otb mijx yMepnraxx ex ftpyraMx ra- 
naMX, CyiB.eGTByiOIIliHM'B OH HM&K>HI,HMX BOSHHKHyTB (<|>B3HHeCKHMX 
k K>pH r a;H t iecEHM'L). Bx btomx OTHomemH Harae saKOHOj^axejEEcxBO 
npaMO pa3GMaTpHBa6Ti, HacjE^OBame bx ^hcji^ cieoco6obx npio6p£- 
TeHia k yEpIiMenia npanx sa rayniecTBa bx ocoOeHnocTH (kh. III). 

§ 77. Ochobhm# TeHjxeHniH bx> pa3BHTiH coBpeMeHHaro 

Hacji'feACTBeHHaro npasa. 

l. Hacjiffidcmeeunoe npaeo cmpeMumcsi mourn uMmm ceoio 
npedmjiu (npedrbMo nacjmdoeauiso). 

\ 

Iloftx npe^taaMH HacaijiiOBaHla pasyMiiOTx orpasHaesie Epyra 
po^GTBOHHHKOBx, npH3HBaeMEixx ex HacJEftftOBaHiio. Tasoe OrpaHH- 
neHia h3b£ctho $paHn;y3CE0My 3aKono^aTe jelcxb y (He #ajE&e 12-1 
CTenesH) h bx oco66hhogth iHBeli^apcEOMy. UocjEi^Hee npaBa.orpa- 
HH'iHBaeTX HacJi^OBanie po^cTBeHHHicoBx Tpeixen o^epe^xio (,n;£- 
saMH, 6a6EaMH n hxx HOTOMKaMs; cp. § 82. 2), a npa^i^aMx, npa~ 
6a6yznEaMx, hbojopo;o;hhmx n 6a6saMx Hpe^ocTaBaaeTx no- 

^H3HeHHoe npaBo noaB30BaHia (iiiBeiii^ yx., ct.. 460). IIpoeKTx 
orpaHHHHBaeTx sacalmoBaHie 5-oio o^epe^Bio (ex. 1357). Baiipo- 
thbx, repMascEoe npaBo, a Tmme pyccKoe He 3naiOTx npe,a,£- 
jeobx nacJE^soBaHia. T. o6p., bx coBpeMesnoMx 3aEOHO^aTeJE£CTBl 
Bonpocx o npeftixaxx HacaiftOBasia He noayHMx ein;e o6menpH3HaB- 
naro p^raeniH. Bx cymnocra, plnnerne sonpoca 3,a,^G£ cbo^htch ex 
caisyjonjeMj; #o.znEHH jeh 6htb npeftiroHTeHH HHTepecH oOmecTBa 
HHxepecaMx OTftaieHHHXx po^cTBeHHHKOBx? Hepft^Ko Beflyxea npo- 

necCH H3X-3a HacJE§3iCTBa CTOJEX Ji;aJE£HHMH pO^CTBeHHHKaMH, BTO 
Haca'fescTBO nona^aeTx bx cxysatHMa pyKH h nps tomx bx 3sa- 
HHTeJEBHOfl Mipli Ta6TX BX pyKaXX BCeB03M02KHHXX xoftaTaesx no 

HacJEi^CTBeHHH^x ^jiaMx. Bx cbok) o^epe^B ,a;a£i»Hie poftcxBeHHHEE, 
o Koxopuxx, 6. m., HacaixoftaTeax HHEOr^a He cxxExaxx, EaEx h 
ohh ne cmxaOT o Haei'&jiiojraTeJE'fe, MOryxx jehhtb paftOsaTxca ctojeb 
H eosCH^aHHo CBajEHBnxeMycH Ha hhxx HacJE^GTBy („BecexHe Ha- 
cji^hheh"). Hph xaEOMX noJEO^eHin eoTecTBeHH^e npe^o^a- 



raTh, hto Hacj£sosaTeOT cKop^e noscejrajTB 6u, ht o6t, ero HMyisecTBO 
noiMO Ha y^OBJceTBopenie odisecTBenHHXT. syac st», h4mt> aa to, hto- 
6u oho nonaao bt> pyra ^ecerax't nacjiiji,HHKOB r B w . B% BHsy GKa- 
BaHsaro, TeHseHsin coBpGMOHHaro rpaat^ancKaro HpaBa ycTanoBHTB 
npes&nn Hacjr'fe^OBaHis bhoot£ 3ac.HymHBaoT'B cepBesnaro BHHMaHia. 

flaHHBlt BOnpOCX, HO CJTfexyeT%, KOHOHHO, CM'fejHHBaTB CT, BOnpOCOMT. 
O TOMB, EaKT) S^OTEO QxbjSjeTh OTO^BHHyTB npefliJlH HaCJtiTOBaHlfl. 
06HKHOBe ; HHO H p 0 T H B % Iipeft4jLOBT> HaCJliSOBaHUI BWCTaBJTHIOra 
totb (jjaETTh, bto bt> 3KMaxT> caMaro OTsaxemaro posCTBensHKa 
TeneTT, EpoBB HacJt^o^aTe^ra, xoth 6u bb caMofi HHiTomKoi hojtL 
Oa;HaK0, yEa3aHHoeocHOBaHie6oJti>tne BHji.HMoe. Ecot 6h rpamsaHCKoe 
npaBo GepEeBHo npH3naBaxo bto oenoBame, to oho npeiKse Bcero 
npH3Haxo 6 h Hacj^OBame BK&dpaBHHXB bt, HMyin,ecTB^ 0Tn;a. 

Bt> HXT.-TO 3KHXaXT>, BO BCflKOMT. C^yHai, TOHOTT, KpOBB OTHOBCKHS. 

'2. CoepeMennoe HQCjmdcmeenHoe npaeo cmpejmmcsi, od'na- 
no, m mo'jibnq oepanunumb n$yz% podcmeeuHunoe^-uacjimdu'tt- 
noe'b no sanony, no u oepanunumb manotce ceoSody eoJiu 3a- 
emityamejiH. 

1) Bb HacjrxjiiCTBeHHOMT, npaB& aaBoeBMBaeT'B hhb£ cedij 

npOHHOe M^CTO KHCTHl'y T> HOOTBCMXeMof, HXH 0 6 AT 3 a* 
T6IBH0H JtOJTH 6jIHJEafllHHXB 3aKOHHHXB HaCjrfiSHHKOBB. BTa 

soot HHcxoftam.HX'B, posHTexefi a cycpyra paBnaeTCH bb repMas- 
■ceomb npasi noxoBinrfi hxb 3aKOHHot soot (ct. 2303, TaKme 
IIpoeKTT.— ct. 1461). T. o6p., 3aB&maTexB He mojkgtb pacnopsSHTB- 
■ca no cBoeMy rrp0H3B0xy n,$xog noxoBHHoi CBoero HMymeqTBa, pa3B 
HM'feiOTCa bb ikhbhx'b BHiireyKasaHBBre d^H^afiuie 3aKOHHHe Ha- 
caisHHEH. UsTepecH djiHiKaHiHHXT) HacxfcsraKOBB odesneaHBaiOTca 
y nacB 3anpein,eHieM:B eaBimaTB posgbhm mymeCTBa homhmo 6ot- 
maSmHXB HacJiisHHKOB'B (dox&e nospodno cm. § 80 II 2). 

2) OrpaHraeaie CBodostf boot 3aB^aTejia c% ocodoi cmos) 
odsapyraBaeTca bb OTHoiireniH TaEHXB HMyiseGTBB, Hepasspodjrae- 
moctb EOTopHxi. mexaTeOTHa hot sot nossopmama bhciehxb Kxac- 
■cobt. odn^ecTsa Has TaKHse sot coxpaHesia 3SopOBaro a CMtsaro 
EpecTMHcsaro naceaeHia. riepsyio h,4jib s oji sghh bhhgot&tb y nacB 
MaiopaTHHa, 3 aaoBisHHa a BpenesHO 3aHOBis^Ha HMymecTBa 
{§ 14. 2 6., cTp. 70 h § 87. 4). ^Ito me KacaeTCa BTopoi n$>m — 
nossepmama cMBsaro KpecTBHHCKaro HaceseHia, to bt> 8tomb otho- 
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rnesiE Mint* odinerepmscKoe yjtoscesie bbo^etb oeodEit hkctetjt'b 
H epa3ftpo6raeMocxE Hacjrf^CTBB, npaB^a, no meaaHiso canoro 
Hacjii^o^aTeJia (err. 2049, 2312, IIpoTOKOjm, VI 332). Y hecb ne- 
pa3,o;po6jE5ieMocTi> BeMOJiMaro ynacTKa npE3Hana csmemb 3aicoHOMB 
Bn oTHomeniH ram b ocodaro pa3pa^a aiajiOEMymaxB HBOpnnB 
(§ 87. 4). 

3) He3aBECEMo otb orpaHEEemn npyra poftCTBennHEOBB e 
bojih saB^axera, coBpeMeHHoe Hacjii^CTBesnoe npaBO cxpeMHTca, 
naEonenB, yicepmaxB bb nojiB3y odnjecTBa ^obojibho SHaHExeranyK) 
nacTB- Haca^CTBa, Bn ocodeHsocTE Eor^a oho nepexo,a;HXB eb dojrie 
OT^aJieHHHMB pO^CTBOHHHKaMB EM nOCTOpOHHHMB JtHJ^aM'B (EHCTH- 
T y T B Haca^flCTBeHHBISB nOffiSHEB). MaKCEMyMB 
CTBemHxn noinraHB onpeftteJieHB hhh£ no pyccKOMy npasy bb 
12°/ 0 . Bn nacTHocTE, bb mBetnapin npe^ocTaB^eno 
EaKTOHaMB pacmEpETB npaBa rocy^apcTBa Ha nacrf^CTBO EacTEHXB 
meb nra nenocpe^CTBeHHO, orpaHHBHBaa spyrn nacjt^^EEEOBn, sra 
nocpe^cTBenno, yBeraEEBan hoimhhh Ha nacai^cTBa. 

IIojibo^e HTom Bce&y cKa3aHHOMy o Tes^esniasn bb pasBETin 
coBpeMenHaro Hacjs^CTBeraaro npaBa, He«3Ji He E 03 ,nepEHyTB no¬ 
di# y odm,aro nanara (odm,ecxBeHHaro, rocy#apcxBeHHaro EHTepeca) 
aa#B EacxHMMB Hana zom* (cBodo#Hof sojief, aBxoKOMief jesehocth). 
Cjr^yexn, o#Haico, 3aM&xEXB, exo axa nod£,n;a ne #oracHa htth 
’ cramKOMB ftaraKo. HEKor#a ne cJiisyeTB ynycEaxn ebb BHEMaHin, 
hto orpaHHEenie ainxmoMiE jihehocte HMiexB niraio ospany 

r 

jieehocth me EeJtoBiKa. IIwfOMy BMimaxeracTBO rocynapcxsa 
somo hm^tb oboe npe#4.ra bb HsxepecaxB nejtoBiEecKOE 

JEEEHOCTE. 

§ 78. IIoHHTie o Hacji , feji t cTB'fe; ocHOBaHiji npn3BaHin kx> 

h acJi^AOB aH i to. 

1 . HacjmdcniGO ecmb coeonyrmocmb UMytifecmeennux^ a) 
npae^b (anmue^b) u 6) odstsamejibcme'b ( naccue b ), nan'b i^tomuou, 
edumil UMyu^ecmeeuHou MacQU. 

a. Bb cocxaBB Hacai^cxBa bxo^etb HMy i#©cxb eHHHH npaBa, 
a ne shehhh. IIoca^jj;HiE 5 Ea kb t4cho cBraannHa cb mqomb 
H acxijtOftaxera, bm4ct4 cb hhmb nepecxajoxB eymecTBOBaxn bb 
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rpam^ancKOMT. odopoTi. lIoaTOMy ne sso^aTT. bt. cocTaBT. nacjf^- 
BTBa: ceKefsHs upaBa (nanp., npaBO cynpymecKofi hjih po^H- 
TeJEBCEoS BJiacra), B03Harpaacsenie 3a 06 m y 3,0 oKOHnaTe.a:BBaro 
rrpHrosopa cyra, npaBO Ha rrescm (88/8, cp„ saKOHonpoeKTT, 0 
nesciaxTb cjrymainHXT. sa mexftsHHXT, upporaxT., § 59. II 1). Ha- 
npoTHB^B, bt, cocTaBB Hacxi^cTBeHHofl MaccBi 1) bxo^htt. npaBO na-* 
cai^oBaHia, OTEpHBineeca j^lsi Hacjii^HKEa, ho hmt, eme m ocy- 
inpcTBJieHHoe (73/201, 01/44). Cano codoio hohhtho, hto bt, cocTaBT, 
HaCJI^CTBCHHOH MacCH 2) BOfftyTT, BemHHfl H 06a3aTeJtBCTBeHHHH 

npasa h npaBa hckobt,. Bci bth HMy^ecTseaHHa npasa h octb as- 

THBT, HaCJ^CTBeHHOft MaCCH, T. e. BCe TO, HTO HaCaijI.O^aTeJIB KM'S JIT* 

hii mott* TpeSosaTB: najtHHHoe h aoaroBoe HMymeCTBo (ctt. 416—419 
T. X H. 1). 

6. IlaccHBOMT. me HacaiacTBeHHoft MaccH dyayrT, bc£ 
ofiaBaTejtBCTBa, HGirojiHeHie kotophxt, Jiemajto na sacjii^o^aTeji^. IIo- 
BTOMy npaBHJiBHO bt. o6m,eMT» onpe^jraeTca bt. HamHXB 3aEonaxT, 
Hacjt^cTBo, Kor3;a bt. hhxt. roBopmcH, hto nacjdkcTBO ecTB 
ooBOEynnocTf, HMymecTBT, h oSssaTeJiBCTBB, - ocTaBmHXca hocjt& 
yMepmaro HacrfftOflaTejiH (ct. 1104).—H/raET., aETHBT, h naoeHBT. 
cocTaBMiOTT, nacai^CTBO, ho, jtra hohhtIe Hacjrf^CTBa xapaKTepno 
to, tto oho ecTB u.iJiBHaa, ep,iHaa Macca. IIoaTOMy, pa3T, 
axa Macca coctohtt. H3t» aKTHBa h naccHBa, to ho m. d..yme nac^i- 
^OBaHlHBTb 03; HO MB aETHBi HJIH OpOMB naCCHB^. Il03T0My me 
Hacjrf^CTBO npiodpfcraeTcn o^hhmt, setomt,— npmsmearb Hacjiija;- 
cTBa (§ 88). Ho Taicoe npHHHTie npe^nojiaraera npHBBaHie mm 
et> Hacjr^AOBaHiH) bt, BHJty Tfcb hjih ^pyraxT, ocHOBanii. 

2. OmosauisiMu npmeauisi %% uacMdomuiio mssimmm 
m nawux'h so%onax%: a) odnocmopounsisi eojift uacjimdodamejiH 
(saomtyauie) u 6) eeJirbuie zpaoicdaucm-npaeoeou nop mu (nanowb 
u o6umu). 

a. Bojih h acJil^ojxaTe.i(B, EaKB osHOCTOpoBni# lopH^HnecsiS 
aKTB (ct. 1010), npoTHBOHOjcaraeTCH Hacxi^cTBOHHOMy ^oroBOpy. 
Hocjii.HHaro ne ssaeT’B same saEOHO^aTejiBCTBO, ho oht> HBBicTeHT, 
repMaacEOMy npasy (ct. 2274). Bohshb bt, HameMT, 3arao#aTejiB~ 
ctb 4 ^orosopa, ocnoBank npH3BaHia ks HacaiKOBaHiso, BHpa- 
maeTcs, Mexs^y npoHHMT,, bt, tomb, hto y nacT. sanpen^eH^ bsshm- 

HBT.fi 3aB r llIl,aHiH H, BT. TaCTHOCTH, EOppeCHOETHBHHH (CT. 1032). 



BsaHMHoe 3 aB&m;aHie dygeTB Torjja, Kor^a ;pa jran;a bb 
o^homb 3 aBfeniaHis ocxaBMiOTB ftpyrn ftpyry nacs^CTBO. Ecjeh bb xa- 
komb BaB&mama oTMina o^not bom oSyc^OBJteHa bb to mb BpeMa 
sejrfeficTBHTejiBKOCTBK) .npyrot bojih, to 8to Sy^eTB saBimaHie sop- 
pecneKTHBHOe. 06a yEasanHHe bh^h BaB'fenxasiH hbb^cthh rep- 
MancKOMy npaBy (ctt. 2265 n 2270). 

6 . Beainie rpasKftancKO-npaBOBofi nopMH ooHEHOsenno ecTB 
Beaiaie 3aKona. O^naKo bb naineMB npaB&, o 6 Hnaf, KaKB ocHopa- 
Hie npH 3 BaHia kb Eacjii^oBaHiK), npraaTB bb KpecTBKHCEOMB naee- 
■hoh in (o 6 uraoe EpecTtancKoe HacaiftCTBennoe npaBo, § 87. 4). 

3. 06a ocnoeanitt npuseauisi : 3 amu(auie u saftowb (o6u- 
%au) He ucKJiWHawm'b nenpe^muno dpys% dpy?,a: onu Moaym'b 
uAmmb y nac^b M-mcmo u pndoMb. 

IIoaTOMy y o 3 ,Horo n toto me Hacjr^oji;aTera jnoryxB ocxaxBcn 
HaGai^HHKa no saBinjanito n Hacjtia;KHKH no aaKony (92/63). Taira 
nanp . 5 saBinjaxejiB pacnopnjpucn OTHocnTeMso CBoero ftoaia a 
yMoanaaB o 6 b HMtain. ^omb noaynaTB nacjA^nnKH no saBfc- 
HjaHiio, n&djnie — HaerfftHHEH no 3aKony. O^aKo, necMoxpn na 
to, ^to 3 aB^n^anie n 3 aEQHB (ofiHxaft) ctositb pa^oMB, bb e.ny- 
na£ CTOJiKHOBenin sthxb u^ys% ocnoBanifl npen&iyiniecTBO ox^aeTOa 
3aBiin;aHiio. 9 to snannTB, nxo bom saBimaxeM H^eTB Bnepe^n 3a- 
Kona (ofoisaa)—nocTOMny, pasyM&exca, nocEOMEy npn3nana aBxo- 
noMin jtothoctb (§ 77. 2). IIoaTOMy, nanp., ecra saBimaTeas pacno- 
pn^HTen o^poftOBO&B HMymiecTBi bb nox&3y hoctopohhhxb mpb, 
to flannan bom sastn^aTeM aojuKHa ycTyunTn m£cto 3aKony. 
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rjiaBO II. 3 aBiiQOHie, kokii ocHOBanle wmam Kt 

HtlCJltflOBtlHiK). 

§ 79. floH^Tie o saB’fem.aHiH; cnocoStiocTb jiHWb Kt co- 
cTaBjietiiio saB-femaHiji h Hacji-fe^OBaHiio no saBtemaHiio. 

I. Uonnmie o 3aen»u^tiuiu. 


1 . Goeepimn sami^anie , uacjmdodatneM Momenta npe~ 
cjiffidoeamb pa&nusi vpbjm* 

TaKTE., 1) aaB^maTejiB r&&t% cboII saBira nao.n'fcpEHKaMB, nanp., 
KEET. HHTB BM4 ct 4 HM KaKfc ynpaBJISiTE HMyiH.eCTBOM'B (H0- 

yqeme), 2) SaB^HjaTejn, Moscera Tarae pa3ji;4jiHTB mynjecTBO 
Memjjy saKOHBHMH Hacat^HHKaMH (op. pajj&). 3) 3aB4njaTe.il> Ha3Ha- 
aaeTTr Hacx&ftHHKa, eera He HMieTr, ftpyrHXH nacjiisHHEOBT., mh jjaace 

HeCMOTpH Ha HaJTHHHOCTB H0CJl4]JHHXT> (Ha3HaH6Hie Haca^HHKa). 

4) 3aB4njaTeaB MOiseTB c^ijraTb, HaKoneip,, pacnopH^esie o6t> oaeiii, 
Ha3HaHHTi> BHjjaHH h pas^ana: no syrni, pacaopn^TBCH HacHeT% 
HoxopoHTb h t. n. (HasHanenie orrera, oTEasn h ftpyris nocMeprsiiiH 
pacnopH^esiH; cp. ct. 1011, npHM.). 

2. Cnpamueaemm, nosmomj, %mo me pasyMmemcsi oo 
pyccKux'b 3a%ouax% no&b samupmieMrb? 

Mr HyxoBHoe saBimame, tobophtb ot. 1010, „ecTB saEOHsoe 
o6MBJieHie bojih BaajpfejiBHa o ero HMynjecTBi Ha ozcynafi ero CMepTH H . 
Hat btoto onpe^uesia bhjjho, hto kjxobwu% sasimaHieMH mo- 
JKeTi. 6 htb jho6oS m% yEasaHHHXB bheto bh^obb 3aB4njaHia, a He 
tojibeo HaBHaHenie HaeaiftHHKa, t, k . hh o^hhh mh BHmeysasaH- 

HWXT. BHtfOBB He UpOTHBOpfeHTB „3aE0KH0My 06 BHB.ieHiK> BOJIH*. 
0,a;HaKO,.no,p» 3aB4in;aHieMH, k aE t> ocHOBasieMH npH3BaHia 
K % HacJi^^OBasiK), cJii^yeTB pasyM^TB saBinjame bb chucje 4 
Ha3HaHeHin HacjrijjHHKa hm, ho MeHMEei M4p4, Ha3HaHeHia BHjjsm, 
0TEa30BT> (§ 91; 02/104). 

3. Bx m%jm%mie o nonsmiu saeim^anisi cjmdyem'b o8pa~ 
mumb euuMttuie na ne jiumennuu unmepeed lopudunecKiu eo~ 
npoex o Keajiu0u%av { iu saemmamst, mnx wpudmecnaso a%ma 
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Cb o^sofl GTopoHBi, 1) 3a3imame ecTB o,a;HocTopoBHii rops^me- 
cEiS aKTTb, ho, ct. apyroft, saBixpame TpeSyerB BHocai^CTBiH corjia- 
cin HaaiijiiHHKa Ha npHHHTie nacji^cTBa. B% btomb OTHomeniH 
3aBini,aHie c6M;&aeTcsi ct, sapenieMs., KaK% #By ctopohhhmb jops^me- 
ckhm* aETOMB. T. o6p., aaB^maHie KaK r t> 6u ctohtt* Ha rpaHH 
oftHOCTopoHffaro h ^BycTopoHHHro iopH,a;HHecEaro aKTa. Jaaie, 2) 3a- 
Bimanie pi3KO OTE&jiaeTca ott> bc£x% aKTOBT*, ohhoctopoh- 
hhX'b, TaK£ h ^BycTopoHHHs^, oBoeS ocofiof, CTporof $OpMOf (§ 80). 

IIpaBOBaa npapo^a 3aBiin;aHiH oci'aeTcs, noaraMy, neonpe^i- 
jreHHOfi. E^Ba m CEOMEo-HH6ynt» enocoOcTByeTT. paspimeHiro jcan- 
naro Bonpoca pa3MCH6Hie ceHaTa o tomb, hto ^yxoBnoe 3aBizo;aHie 
ecTB qacTHHt aaEOH'B, HCEamaronjifi ^McTBie o6hi 1 hx t e saKOHOBi. o 
nopsjydi Hacjrfe;a;OBaHltf (01/105). 

II. Cnocofinocm'b n* cocm aojieui 10 saGfhu^auin (anmuo- 

nan aaefbtiiamejVbMau cnoco 6 uocm r b). 

1 . Ocmaejwmb uacJiThdcmeo no saemiianiio (a paeno u no 
saxony) Moaym-% moM%o $u3mec%w jm^a. 

IIoaTOMy He hm£h>t£ saBimaTejiBHofi enocoSaocTH Mn;a lopa- 
HHTOCKifi (§ 4- III 2). 

2 . Ho, m ecsinoe u $munec%oe jvrn^o (nejioetowb) npu- 
3naemcst 6% npoom cnococmuM'o. cocmoojmmb sammcmie. 
smoeo nado eu$e, nmodu HMQG&wb a) coedunjui'b 6^ ce6n> ycjio- 
ei&, modxodUMun djui eupaofcenitt wpudunecnu dibucmeumejib- 
uou eojiu, a mawotce 5) 6 ujii> cnocooeni* omnyofcdanib ceoe 
UMyttyecmeo. 

a. „Bci ftyxOBHHS saB^maHis aoaffiHH 6 htb cocTasMeMH bt> 
s^pasOM'B yM'fe h TBepgoi naiaTi" (ct. 1016). 

IIosTOMy 1) Hecnoco6sH cocTaBMTB 3aB$^aHie Tirana, KOTopBis 
He MoryT^ hm:£tl co3HaTejrt>Hoi bom bt> MOHeHTH cocTaBJreHis 3aBim;a- 
Hin (78/92). O^naKO, CTapHecEaa ftpaxjrocTB h BpeMeHHOe ooJiaOjieHie 
naMHTH Bcii^cTBie 6 ojt^3hh ne MoryTB enje cans no ce63s ojryssHTB 
saEOHHHM’B npensTCTBieMT* m> coBepnreHiio 3aBiiHaHifl (99/101). B% 
HacTHOCTH, 2) HeGHocoOnH cocTaBMTB 3aBimasie 6e3yMHHe, cyMa- 
ome^Hrie h yMa^HHieHHHe (n, 1 ct. 1017), lips 9 tomt. He Tpe6yeTCH 
o^HniajiBHaro npHSHasia nejtOBiEa synreBHO 6ojtbhhmt». CocTOHHie 
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yMCTBeHHOH ceoco6eocth 3aBini;aTeM MoaceTE 6 htl ,a;oKa3HBaeMo 
CBH^iTejJBGKHMH uoKa3amsMH (68/331, 71/648). 0 cb£tjihxe npoMe- 
acyTEaxE cm. § 5 I 1 a, cTp, 19, npHM. 2/ HaKoneEE, 3) He- 
cnocofen ocTaBMTB saBimask caMoySIIpH (n, 2 ct. 117), saMi- 
pesso MnrHBinie cefia jkhshh (77/365 h up., 0. C. 77/19). Heo6- 
xouhmocte aaMipenia, keee ycaoBia raraeniH carat saB&mania 
caMoySitpH, yKa3i>tBaeTE Ha asea bhhobhocth a HaKa 3 aHia, k&re 
ocHOBaHis He^tcTBHTejfBHOCTH sasismaHia cawtoy6ittni. TaKoso 
pa3BHCHeme cenaTa a npsMoe nocTaHOBJieHie yrojiossaro 3aK0Ha 
(yjioac. o naK. ct. 472). To a ftpyroe epothbop'&ehte, op*aEO, ct. 
1016 t. X e. 1, be soTopoft CKa3ano, eto bc£ EyxoBHEEH 3aBim;a- 
sia EoastHti 6 htb cocTaBjreHH be agpaBOME yM& a TBep^ofi nana- 
th. „IIoceM:y ; npo^oJusaeTE ct. 1017: ^e^ftcTBHTejiBHia 3aBi- 
m;aEia... 2) caMoy6ifinE“. CjiiEOBaTexMo, sa ocsoBama oonocTa- 
BJCOHiE CTT. 1016 H 1017^ Heo6xO£0HO 6 h£0 6u EpHTTH EE BHBOIJ 
EaKE pa3E oSpamoMy Tony, KaKot ft&aaeTE cesaTE. Hmohho, ea- 
MoyfiifinH, jraxnEBDiie ce6a jeh3b m •HaM'fepeHHO, t. e. eo3HaTe«Ho a 
SoSpobojibho, 6um be 3;a;paBOME yMi a TBep®>ft naMBTE. H naofin- 
Pote, Mn,a, MimBinia ce(5a s&mmz 6esco3HaTeaEHO, EMcTBOBaM 
ne be 3EpaBOME yMi a ne be TBepaoi naMHTH, noieny axE 3aB$iin;a- 
Hin EOJT3KHH 6hte npHBHaHki He^flcTBHTeEBHBfMH. Bcs 3anyTaHH0CTB 
Boapoca npoHcsOEHTE ottoto, eto a^es yrojcoimaro HaKaBasiH, ko- 
Topas BE CyElHOCTH JieSOTTE BE OCHOBjfe EpHSHaHlH HeflMCTBHTeJit- 
hocth aaBimama ca-MoyfiiftHE, noMHa Smtb aya^a r p assn &h c eh me 
saEosaME. rpa^aHCKie 3 eeohm He ^oracH^r hm^tb xapaKTepa yro- 
JTQBHHXE HOpME. 

6. HecnocoSnu cocTaBMTt saB^masie t£ jran;a, KOTOpHE se 
bm&iote no 3aEoiy npaBa OTHyacftaTB 'csoe hm j- 
e^ e C T B o (ct. 1018). 

HoBTOMy 1) He^ificTBHTeaEHH 3aBin^aHiH HecoBepnieHHoMT- 
hhxe, ne EOCTHrmHXE 21 ro,n;a (e. 1 ct. 1019). UpHHHMaH bo bhh- 
Mame 6yEBajiBHafl cmhcxe ct, 1019, pyccaie ehbmhcth npH3HajOTE 
HeEiSCTBHTeJTBHOCTB BaBimaHifi MflE, EOCTHTEIHXE 17 .SitE, XOTH 

6bi sasiHiaHlH foim cocTaBJieHH ce conacia h 3a eoeehcbio hxe 
E oneEHTeaefi. Re&h$& m H£H3HaT& cypoBoCTH Tasoro TO^EOBaniH 
ct. 1019. JiHEa, BCTynHBffliH be 6paEE ? He MoryTE eo 21 ro^a o6e3- 
E6HHTB no csoeny siejiaHiE) 6 jehsehxe hme jihee. Kpont toto, 6po- 
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caeTca bx rxaBa ho corJiacoBanHOGTX npH3HaHia, cx on hoh cTopon hi, 
SpaTOofi .aiecxEOCodHocTH h OTpHnania, ex apyrof eTopoHH, 3aB$- 
laaTeaBsot ji/kecnocofeocTH HecoBepineHHOJriiTHHxx jth ax. Bmo 6xr s 
noaTOMy, mejraTeiiXRO npeaocTaBHTB no Epainefi u’kp’h JtHijaMX, ao- 
CTHrmsMX 6pa<raofi ftfcecnocoGHocra, npaBO ocTaBMTX 3aBim;aHie 5 
xoth 6h bx noJTE.3y 6 mbkhxx hmx mhx h, rain& sa HeHM&HieMx 
TaKOBHXX, BX HOJTX3y nOCTOpOHHHXX. jKeJtaTeJTBHO 3T0 bx ocoden- 
hocth rtoTcmy, ^to HecoBepmeHHO.fE'&THie ne MoryTx 6m x y Hacx 
npH3naHH caMOCToaxeitHHiH paHie ftocTHSKeHia emh go- 
BepmeHHOJiiTis (§ 74 II 1), sanx to npe^noxoaceso IIpoeKTOMX 
(ct. 514, cp. ct. 1384). 06n^erep. ya, npsMo npH3saeTX chocoOhxi- 
mh cocTaBMTB 3aBimaHia jthhx, hocthxthhxx 16 ji&fx (n. 2 ct. 2229). 
J(arfe, 2) no to! mb nparaHi Hecnoco6HOCTH raqa 0THy3E,a;aTi> cBoe 
HMyin;ecTB 0 7 Heji;McTBHTeJiXHH 3aB^ffl,aHiH jrro^et, MmeHnxixx no 
cyjty Bcixx npaBx cocmaHiii (n. 2 ct. 1019). Xoth, coraacHO 3a- 
eohj (a. 2 ct. 1019 h ct. 1020), He^McTBHTejiBHOCTB saslnpaHm 
HaeTynaeTX bx totx MOMeHTx, Eor,a;a irparOBopx o6xnBaeHX, ojnHaKO, 
na caatoMx slurik ototx MOMeHTx HacTynaeTx nicKOJiXEO no Base. 
TaKHMx momohtomx 6y$eTx He oSxHBaenie nparoBopa, a b c t y- 
naenie ero bx 3aKOHHyio coy (76/536, 78/92). BnpoieMX, 9TO ne 
osaanaeTX, too j^o yEa3aHHaro MOMenTa oSesHaeMHi, xoth 6h h 
H axo&anpica noflx CTpaacei, He Morx cocTasHTX saB^maHia (ct. 1020). 
3aB^maHie, cocTaB^renffoe bx 9to Bpena, dyneTX ftMcTBSTe-HBEO, 
ecM oOBHRaeamfl yMpeTX panie BCTyn-iema npnroBopa bx 3aKOH- 
nyio cnjry (t4 mb ceHaTcxia pfomeHia). He 03HaaaeTX 3 to Taae 
h Toro, too mho, jrHineHHoe bc£xx npaBx cocToaHia, ne mokgtx 
cooTaBJTHTX saBinnaHia BnocjrfeflcTBiH, c^ijraBinHCB ccHjrxHO-noceaieH- 
qeMX, OTHOCHTeilBHO HMymeCTBX, HpioSp^TeHHBlXX HMX BX GOME'S 

(06/94). Heaeno ocHOBanie HpH3Hama He^McTSHTeaxHocra saBima- 
nia Mn,x, MmeHHHxx bgSxx npaBx cocToama. Bx eaMOMX njh&% 
eeM BaB^maHie Tassxx jiHnx ne^fcTBHTeaxHO noTOMy, too bto 
ecTx HanasaHie 3a apecTymesie, to bx TaKO&x caynaS nea£>3a ne 
nomeaaTX, too6h rpass^aHCEoe npaso ocBoSoftmoci, otx yroaoBH&rxx 
HopMX. Ecaa mb ne^McTBHTeaxHOCTX 3aBSin;aHia oOxacnaeTca tSmx, 
too y jihijx, MmeKKHXx Bcixx npaBx cocToania, h4tx mymecTBX, 
to bx TaEOMX GJiynai nocjrfe sthxx rai^x^He motxo 6h 6htb h 3aE0HHa- 
ro HaGJt^OBaHia, a Measly Tiu.% Tasoe Hacji^oBanie HMieTx m4cto bx 
H affieMx npaBi. Jljaji^e, 3 to nocxi^Hee ofixacneHie ne corjracyeTca cx 
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^Mctbhtb5£hocti»H) saB^maniii .asm, npsHnBHrsxT. MosamecTBO. 
3aB^ni;aHiH aTHXT. noc^ri^HHx^ Mi£& BOCnpsHHMaiOTT* cs.ny bt» mo- 
Menrk nocTpssKeHia (98/26), t. e. b % tott. moM enm, Kor^a y Hsx r B 
ni>T% 6oaie HMymecTBa. ftajrfce, 3) HegMcTBHTejEBHH 3aBliHjaHm 
MOsamecTByK)iu;HXi hh3hihxt CTenesel (94/96), a se sas^aHm 
apxiepeeB%, apxsMaroqmTOBB a npossx’B MOHamecTByioiipxT. Baa- 
ctoI (ex. 1025). Tpy;p[o se 3aM^THTB Bcero npoTHBopfeis bt> yaa- 
sanHOMT. pasmiis npaB^ npocTHXfc MoaaxoBT> s MonamecTByroiipixT. 
BjiacTef, Tam Earn, ears npocT&ie MOHaxs (KH3mHXT» CTeneHefi) se 
MoryTT 3,ijraTi> 3aBimaHii, noT®My tto ohh se hmIjiott. HMyipe- 
CTBa (oTpeKJTHCB OT% Mipa), TO HpSXOftHTCH C^JiaTB TOTT, HH CT, 
Heo006pa3HHt BHBOftT,, *STO MOHaineCTByiOmiH BJraCTH OTT, Mipa 
He oTpeEMCB. IIoaTOMy cJti^oBaJio 6 h h MOHainecTByromisi bjibcth ups- 
3EtaTB secnoco6HHMH ocTaBjiHTB 3aB4m;affi£. Jaatie, 4) Hecnocofen 
ocTaBMTB saBimanin mpa, y eotophxb h4tt, hm y- 
ipecTBa, Earn 3 to bh^ho H3T toto nocTaHOBjresiH namero 3aKona, 
tto rana, cocToamia iio^t, onesol no 7iojtraM%, octbmhiotb 3asi- 
m,mm T^McTBHTeaBHBiMH jehibb xor^a, Eor^a sa yaoBjreTBopenieMT, 
BcixT. saHMo^aBneBT. ocTaseTcs CBo6oji;Hoe snyipecTBO (ct. 1021). 
Haras 3aKOHH Hsiero, BupoieM’B, se roBopaTT. o HecnocodHOcTH jmn%, 
CToamssB no^ onesol no pacTOSHTejiBHOCTs. B% csjiy ct. 
1018 hxt. c.riiftOBajro 6 h xsumTb cnoeodnooTH cocTaBaaTB saBinjia- 
sia, Tam KaEB ohh He EMfooTT* upaBa OTqym^aTb csoe raymecTBO. 
O^aaKo, cesaTT., b % coraacis cb ochobhoh s^eet orpaHHiesis pa- 
GTosHTejiel bt> c^jcKaxB oTTyjsfleHia nps sssshh, nps3Ham 3a 
pacTOTHTeJiaMH spaso ocTaBxaTB BaBiipaaia (76/389, 99/56). Ha- 
spoTHBB, npoeKTB, xoTs s se de3T» doJu>raHX% KOJiedaHii bb cpejvfc 
ero cocTaBHTeaef, Mmaem pacTOEHTOM upaBa eocTaBJtsTB 3asi- 
ipaHie (Tarae o6m,erep. yjtosc., ct. 2229 n. 3) s bbo^htb HOByio 
rpynsy MpT», rameHHHXT toto sse upaBa,—npsBEnmHXB kb hbsh- 
CTBy (CT. 1384). HaKOHei^B. 5) OTHOCHT&ttBHO HeCnOCOdHBI COCTaBJIHTB 
3aB4iu;aHis Jinr^a, Eotophs hm^iott pouobhh, sanOB'feAHHH s up. 
HMymecTBa, nenoffemas^is 6eSB03M63flH0My OTTy^^esiio. 

B r h CB5I3H C r E> H3£03&eHH&IM% 0 HeCllOCOdHOCTH H'lEOTOpHX r .E» 

JTHIIB COCTaBMTB SaB^ania, B03HSKa6T'B BOSpOC'B 0 H6- 

oSxopMOCTs 3 aB^iB;aTeJiBHOfi cnocodsocTH bt> totb 
H as Jlipyrof MOHBKTB* TaEB, HeodxojiHMa m 3Ta ClIOCOdHOCTB 
Toar>EO bt. MOMenTB coBepinesis SJiH TaK3Ke bt> no3^HiSnrie mo- 
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mbhth no cocTasjiemn saBlmjania. IIpHXOftHTCH npHTTH kb tomj 
BHBO^ y, hto HopKaiLHoe cocTonnie bojts 3aBim;aTejra 
(§ 79 II 2 a) TpefiyeTcn to.ibko bb mombhti, cocTaBJcenin 3aBiin;a- 
nia, nocaii^yiomee me H3MiHeni© bo^h se BitineTB na ftiftcTBETeaB- 
hoctb 3aBimanin (78/92). HaodopoTB, bb t&xb caynaaxB, Kor^a 
3aBim;aHie CTanoBHTcn He#McTBHTe£BHHMB bb my Toro, eto anno 
no HMie r n npasa 0Tny3Kji;aTB cBoe HMym.ecTBo (§ 79 
II 2 6), BrararaooTB Tasoi cuoco6hocth neodso^HMa h bb momchtb 
OTE ptiTin Haca^cTBa. IIoaTOMy, saB^manie He^ecnocodnaro ocTaeTca 
ne^McTBHTeJtBHHMB cb ^ocrajEeTfieMB hmb coBepineHHoaiTin n, 
naodopOTBj 3aBinj,aHie aspa ^iecnocodnaro 6y,a;eTB HeftfcicTBHTejiB- 

HHMB, BGJm TaKOe JTHHO BB MOMeHTB* OTEpHTlH JIHIUHTCH BaB$ma- 
TejrBHot cnocodnocTH. 

m. Cnoco6pocrm> ji/mia 6wirm> uac^tbdnuno*m> no aaommanho 
(naccuanan au6n>%^amejvbwasi cnoco6uocmjb). 

1. He Moeyrm oumb . 'nacjimduunaMu mm jiut^a, Komopun 
eoodu&e nenpaeocnocoSnu u , e b %acnmocmu , necnocoSnu npi- 
odpmmamb 3aemu^,aeMoe UMyu^ecmeo. 

Cio&a no^on^yTB: ljMOHaniecTBylomie co BpeMenn hxb nocTpn- 
acenia (n. 3. ct. 1067), 2) jmmeHHHe bcIjxb npaBB cocToania (n. 4 
CT, 1067), 3) MOHaCTHpH H H,epKBH (yC-ffOBHO, cm. n. 4 CT. 1067), 

4) EapasTHHHUe anHOBBHKH (ycjtOBHO, cm. n. 5 ct. 1067), a paBHO 

5) h bc4 t£ jmn,a,* eotophh ne hm£;k)tb npaBa Bjsa^iTB H%KOTopHMH 
He^BHKHMBIMH MMyH^eCTBaMH (ct. 1028 H 698 npHM. Cm. § 3 II 2). 
HcEJiroBeHie cjrkttano KpecTBHHB pHMCEO-KaTOjm^eeEaro B&po- 
ncnoBiaania bb jf,eBHTH 3ana^HHXB rydepmaxB (04/104). 

2. He Moeyrwb Suirib , dajime , nacjimduunaMu mm jmua 9 
nomopusi ne nepeamum uacAmdodameM ujiw, no Kpaimeu Mmpm, 
ne 6 ujiu 3mamu npu eso owusnu. 

Hnane cenaTB. TaKB, ohb $onycEaeTB bosmoschoctb na3Hane- 
Hia naca^HHEaMH eme ne 3aaaTHXB ^iTefi toto anna, Koewy 
ocraBaeno noacnsseBBoe no^B30Bame nacai^CTBOMB (88/63, 00/84, 
04/52, cp. npoeETB, ct. 1413; nporasB HlepnxeHeBHnB). 

3. HaKonevfb , cnopem> eonpocb o gosm owcnocmu nasuanenin 
nacjmdnunaMu eu$e ne cyiqecrneyiowMx b wpudunecnux'b 
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CeHaTT, pimaeit Bonpocn Taieace noaojKKTeabHo 

(88/63, 71/643, npoTHBB IIIepiiieHeBHTO). IIoaojEHTeaBHoe pimenie 
CGHHTa HpOTHBOp&HHTT., KOHe^HO, OOHOBHOMy Tpe6oBaHiK) o tomb, hto 
HacJfi^HHKi. apaaceHT, nepeacHTb Haca'ha;o ( a;aTeaH (cm. sirae 2). Tint 
He Mente, sehshb onpaB^&rBaera OTCTynaenie oth CTporofi: sorsm, 
Bthmb o6mchh6!tch h to oficTOHTeaBCTBO, *ito o6in;erepM. ya., a 
Bca^^ 3a hhmx h IIpoeETB ftonycKaroTT, Tame GCTaBaenie Hacafifl- 
CTBa fops^HHecEOMy jmoty, era;© He cynjecTByiomeMy (o6merepM. 
ya., ctt. 84, 2101 n. 2, cp. ct. 2109; ItpoeETT., ct. 1418), 

§ 80. <l>opMa h conepncaHie 3 aBlsuj,aHi>i. 

X <&OpM<Z, SUQTbU^aHiSl. 

1 . JXjih dmucmeumeAbnocmu 3am%i\awm neodxodwMo cmpo- 
soe codjiwdeme npednucanuou saKonojwb $opMU 8aemqanisi u, 
e'h Hctcmuocmu, nucbMeuuou . 

OrporocTb 3Ta H^eTB Tank ^aaeno, ^to Hecofiaro^eHie EaEofi- 
asfio ^opMaaBHOCTH 6. h. BaeseTT, 3 a cofioio noanyio Han nacTM- 
nyio Hea;McTBHTeabHocTB 3aB^in;aHiH. Boa^e toto, HHCbMeHHaa $opMa 
cocTaBaneTB y HacT> Kopaycn aKTa (cp, § 6,11 b). IIoaTOMy cao- 
secHHa saBin^aHis h t. h. h 3 y ctihs nak hth HHEasoi 
GHan He hm^iotb (gt. 1023 t. X h. 1). Tasan GTporocTB cofiasofte- 
Hin $opMBi 3as^m;aHiH o6t,hchh6tgh t£mb, *ito 3aK0H0ji;aTeab OTpe- 
mhtch o6esneraTB ^McTBHTeabHOGTB Boas 3 aBtm;aTeaH. Bt> npOTHB- 
homb cayaat 9Ta Boan aerso Moraa 6h 6htb Hapyinena saHHTepe- 
eosaHHHMH aspaMH. Tatra, Hanp., y Hacn TpefiyeTca, hto6h 3aBi~ 
H^aTeaBHHt aHCTB BM&aB noaoBHHH (ct. 1045), a 3aB4ia;aHie, 
HanncaHHoe Ha rfcKoaBKHSH ancTaxB, fiiiao oeo6&nura choco6omb 
csptnaeHO (ct. 1046 2 ). yka3aHHM $opMaatHocTH npeftospaMtOTH 
OTT» B03M0HTH0CTH HapyiireHia boxh 3aB:feni;aTeaa nan Hmb, hto 
o^na noaoBHHa m. 6. OTopBaHa, nan t&M'B, hto bb BaB’SigaBiH fiess 
CKp^HH u. 6. BCTaBaeHT* hobnS as era. 

2. Bern 0opMcuibnocnw, cooJimdeuie wtnopux r b ueodxoduMO 
Oasi d'/bucmmimeAbuocmu saeihu^auia, m. <?. pasdmAenu net Hffr 
moAbno spynnrb. 

1. 4?opMaTT»Hpa3M&pT» 6y scars; cnoeo6fc h h c e m a. 
3aBiH$aHie m . 6. naimcaHO Ha fiyMari Bcasaro $opMaTa h pasn^pa, 
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He HCEamaa h ho^toboI, jhuil 6h 6yMara ? coctoh hsb ftByxB hoji- 
HHXB HOtfOBHHOKB, COOTaBJTMa JEHCTB (CT. 1045). Ha OftHOl 

HOJtOBHHi ^03B0JiHeTCH cocTaBJiBTB 3aBiiin;aHie rams MycymMaHaMB, 
acHTOMMH 3aKaBKa3BH (ct. 1045 npHM.). BnpoaeMB, cenaTH He ipe- 
6yeTB, hto6h BTOpan HoaoBHHa racTa coxpaHmacb bb h,&jk>cth; 
Heo6xO,a,HMO TOJIBKO, HTo6h H3B BTOpOH HOJIOBHHH yn^JI'fc&'B KOHGIJB 

saB^aniH (80/269). Gb TaraMB ocaatuieHieMB CTporocTH $opMH 
3aB^m;aHiH bb ceHaTCEofl npaKTHKi Hex&3H Bnoraii coraacHTLca. 
SaB'feinaTejrb moheotb BnocxiftCTBin, Henocpe^cTBesHO 3 a kohuomb 
saB^inamH, c.n'fcjtaTB KaKiH-ra6o uoffCHOHia hm sonoMeHia (76/292). 
A 6CM 3T0 TaKB, TO 3aHHTepeC0BaHHHH tfHIJ;a MOryTB OTOpBaTB 
EaCTJb ETOpot HOJIOBHHH H THKHMB 00pa30MB H3BpaTHTL pOJIH) 3aB^- 
m;aTeM. 

ffaiHB saKOHB ho rosopHTB, icaKHMB ciioco6omb ftOjracHO 6htb 
saHHcano saBtapme: pyKoio mh sa Manirai, ^epnMaMH mh napaH- 
ftamoMB. Bcji^ECTBie TaKoro MOJiaania e.rk^yeT'B cHHTaTb ' ;o;Mctbh- 
TejiLHHMT> BaB^maHie, HaracaHHoe h Ha MainsHfe h KapaH&amoMB. 
PaBHHME o6pa30MT», HamB 3aK0Hi> HHaero He roBopHTB, aa khkomb 
H3HK& tfOJBKHO 6hTB HHUHCaHO 3aB&H];aHie, Il03T0My ^MeTBHTeJTbHO 
saBtemame, HansoaHHoe h He sa po,a;HOMB (Tanace lip., 

ct. 1888). 

2. IIophcl h cspina sas^maTejis h pyuoiipiK* 
ji a ah he a. OrosopKH be nojunscH. Bas^manie u. 6, na- 

H H C a H 0 HJEfH pyKOK) 3aBT&JH,aTeM ME, HO npocbfii H CO COTBB 
ero, apsoiQ pyrcoio, ho oho aoju&ho 6htb noAnicaHO 3aBiin,a- 
TOJieMB (ct. 1046). npH 3TOMB, BB nOAHHCH 6e3yCJIOBHO Heo6- 
xo^HMa rami, ^aMEJtin (ct. 1047, cp. ct. 1046). Ecjeh me 3aB4in;a~ 
tojjb He yM'fceTB, him, 3 a 6ort3HbK), He MoiseTB Ho^nscaTH csoe- 
pyrao saBta^anui, to bm^cto ero ho^hhch ftoasKHa 6 htb hoehhcb 
A pyroro ran;a—pyKOnpHMaftHHKa (ct. 1053), H£tb HasoSaocTH bb 
pyKonpHEJiaj^HHEi ajfh rpaMoraaro cjrfenoro (83/86 ).—^jxobhbh 3a- 
B'fenxaHin, HHcaBHHa Ha. H&cKOJibKHXB OTCTaxB He pyKOK) 3aB&ma- 
TejfH, J^OJTKHH 6 HTB C&p'fcHJieHH HO MCTaMB TEEB, HT 06 H Ha 
KajKflOMB 6BU0 HEHHCaHO H6 MeH^e O^HOrO DjtJiarO CJXOBa caMHMB 3aB&- 
ui.aTejreMB iih pysonpHMa^HHKOMB (ct. 1046 2 ). BnpoaeMB, cKptay 
koryTB cff^JtaTB h CBiA^eiH, ecaH oHi kb TOAfy bb cbmomb 
3aBiro;aHiH ynojrHOMOHeBH 3aB&maTeaeMB s o6BHCHeHieMB h npn- 
hhhh, noKOTopot kb cKpiui ftonymeHH( ct. 1046 2 ;98/46).-^0 hhceh, 
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HO^HHCTKH H UOflpaBKH ^OJtSKHBI OHTB OTOBOpeEH BH 
noftracH 3aB£maTeM. Bn sacTHocTH, ecra ohhcke, ho^toctkh, ho- 
npaBKH a npHOHCKH cjykjiaHH m: era ay cxpoKB e He oroBopeHM, 
to omfe noTOTaiOTCH HeatftcTBHTejtBHKMH, HCKOTaa toth cJiyHafi, 
©cm oni c^ijiaHH pyKOio BaBimaTejra (ct. 1046 1 ). 

3, Gojuihch' TpexH h pyxi. CBHfliTejtefi. 3aB&- 
masie aorano 6 hti> noanncaHo OBHaiTeraMH. PyccEoe npaBO He 
BHaeTH 3aB%m,aHia 6e3n cBH^TeJiefi, xoth 6u HanHcamaro pyKoft 
saB^iHaTeatH h * hmh noEnacaHHaro (oxorpai|HHecKoe sasimaHie). 
Haine npaBO, bh cxyna^ cBoepy^HO HaimcaHHaro 8aB£m;aHis ? orpa- 
HMHBaeTCH TpeOOBaHieMH nOEHHGH ftSyXH CBH&iT6H6i (gt. 1051}, 
bm&cto TpexH cBHfliTeaefi (ct. 1048). Tanoe rae oTCTyweHie Bn 
HHOJii CBHji,iTejreil ^iutaeTn Hame npaso e Bn tomh Cjiysafe, icor^a 

BH HHCJP& E^yxi. CBHft&Teaefi HaXOflHTCH SJXOBHHt OTeHH 3aBt- 
H^aTera (ct. 1048), a He BooOige cbsih^hhekb *). 06n$ee npaBMo 
0 HCOOxOftMOCTH HOftHHCet TpOXB CBH^Teaefi OTpOTO y HaCH 
oxpaHseTCH ceHaTOMH, no^n yrpo3oii HeEMcTBHTeatHocTH BasimaHiit 
(91/70, 98/106). Tanas cTporocTB ne BHOM&, OAHano, eoraacyeTCs 
CH EPyrEMT, pa3HSCHeHi0MH COHaTa 0 TOMB, HTO ^ J$tCTBHTe.3B- 
hocth 3aB^m,aHis EOCTaTOTHO noKasaHia RByxn CBH^ferexeii, xoth 6h 
^pyrie CBa^TeiH 3asBHJiH, hto ohh nojuiscajiH 3aB4ni,aHie He ho 
npoci,66 3aBim;aTejiH h ae 3Haa, Haxo#HJic£ m aaBfcnjaTejtB bo 

BpeMH HO^HHCaHis HMB SaBT&IHaHis BH B^paBOMH H TBepftOH 

naMHra (75/322), Hpoeim., ynpoin;as BooOme fopwy 3aB4EJ,aHis 
(mothbh eh ct, 1387), xpefiyeTn ero j^iScTBETe-HEHocTH anniB 
ftByxn CBHH'bTejief (ct. 1387), OftHoro Bn fioxMHHHBtxn 3aB^niamaxH 
(ct. 1408) h bbo^hth oaorpa$H*iecKoe 3aB&maHie (ct. 1898). 

He bc 4 rpaac^aHe m o r y t n 6 htb cBi^Te^KMi 
npn saBiinaHiH. TaKn, stoto npaBa mmmu: 1) Mu;a f be Hoan3y 
EOTopHXH ocTaBJteHO 3aB£m;aHie; 2) poectbchhekh sthxe eehe $0 

HeTBepTOt CTOJieHH H CBOitCTBeHHHKH ,3,0 TpeTHeH CTeueHH, ©COT 

aaB'fem.aHie ^luaeTca se bb nojinsy npsM&ixn Hacrf/iiHHEOBn, bhoot^ 
hjih nacTBJD; 8) ^ymenpHKaBEEKH h oneKyHH, HasHaneHHHe no ay- 
xoBHOMy 3aB%m;aHiH>; 4) kotophb ho 3aE0Hy He HHtmrH npaBa 


*) Kh syxoBHHKy-cBsmeHHBKy caHHyeTT> npap^BssTB h paBBHHa- 
CBsJuesHOCHy^HTeas (pfem. Omcko^ cya. naa. 20/XII 01 r.) e cxopooOpHs- 
tbckhxtj HacTOETeaeli h HacTaBHiiKOBH (iipHa, kt> ct. 1057 t. X. h . 1). 
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saB&maTB, 3a ECK-ooneHieMB MOHaiH©CTByH)^HXB; 5) bc 4 rf, koto- 
pbta no odupCMB 3aK0HaMB h© sonycKaroTcs kb CBEj^TeabCTBy no 
^fcaaMB rpa^aHCEHM'E, (ct. 1054). Bt, nacTHOCTE, coraacno npany 
^epHHroBGKofi e IIoJiTaBCKOH ry6epHit, He MoryTB 6u tb cbe^t©- 
jihmh ups 3aB^in;aHiH KeH^HHKt (1055). Bro ase nacaeTcn He- 
rpaMOTHHX'L rpaacnaHB, to eeHaTB ramaera hsb npaBa 6 ejtb 
CBHH iTeJtHMH npa saB^maniE (72/285, 89/45, HcKameme— j&a 
KpecTBaHCKHS'i. BasimaHit). Tbko© pa3T>HCHeHie ceHaTa npoTEBopfc- 
hhtb saEOHy (cm. ct. 1048: ji;oEa3aTeabCTBo otb npoTHBHaro). 

CBHftiTexa y^ocTOB^pnioTT. CBoeio no^nHCbK) ramb ftBa 
oficTOETeabCTBa: 1) do^ishhoctb 3aB^m;aHia s 2) h ax o ;*&#©- 
sie 3aBT§m;aT©ra bb 3ji;paB0MB yMi b TBep^ofi bembth npi 
npe^BEBaeHiH hmb aaB'fciHaH) h cbh#13t©jihmb hm hxb no^nncB 
(ct. 1050). CeHaTB pa3BHCHEaB, o#KaKO, hto 3aB£niaHie m. 6. 
HpejEba-BJteHti cBBmfrrejro kb nonuses * h h© caMEMB 3aB4m;a- 
t©5©mb, ho npH tomb mjhb ycJTOBia, MTO 3aB&maToab npe^Ba- 
pETeSBIO EHTOO npoCMB CBEflflTeJUI 0 nOftUHCH (06/102), 
Uo^nHCH CBH,oi%TeEet ^oehchh 6htb cftixama ho Ha o6oeobk 4 6y- 
Marn, a Ha cbmomt* mct 6 3aBixn;aHiH em bhjtph jtHCTa, me Ha 
o6opoT& ero (ct/ 1056). B% KaKOMB nopii^Ki $ a h h nosnncB cbb- 
Hfereaeir, oto h© hm£©tb SHaneHia (94/38); ho 3te ho^hhce bo 
bchkomb caynak ^oehchh cat^osaTb 3a ho^oecbk) 3aB4inaTeM 
(ct. 1050 n. 1). 

4. IIophcb nepenscHHEa. Otb nepenscTOKa h© Tpe- 
6y©Tca bc&xb KanecTBB cBHflfiTOM (ct, 1054). HosTOMy nepenncra- 
KaMH uovjTh 6htb h mn,o, bb noansy KOToparo c^ijrano 3aB$ma- 
Hie (76/292), h ^ymenpEKaBHEKT, (88/96). HaranHocTb nognscE ne- 
penHCHHEa cocTaBaneTB cymecTBeHHyio npEHa^yieHCH octb 3aBiiD;a- 
Hia (08/17). 

EaKT, o6m;ee npaBiio, 3aKOHB BHCTaB-aneTB TpedoBame, 
htoOh napenHCHHET., pyKOnpHMannHKH 3a saB&maTejrn e cbhh^t©eh 
B CBE^iTeJtb He COe^HHHJtBCb BB OftHOMB JtRJlfk (ct. 1048). Hanpo- 
thbb, IIpoeKTB soityoHaeTB coeHraesie bb o^homb raii/k nepeiiHc- 
BHKa b pyKonpHKJiaftHEKa (ct. 1389). 

Bb 3aMH>H©Hie cM;n;yeTB saM&THTb, hto ho pyccEOMy npaBy 
npn cocTaBJremH saB&iHaHiji He TpedyeTca hh e^HHCTsa bp©m©hh, 
he ejpfHCTBa MicTa, 
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3, Goojiwdeme sumeynamnmix'b (fiop<mMnoemeii ue - 
ooxoduMO 8% omuomeuiu sasm^anin dOMcmmux %. SmcKOMno 
uhum (fiopM-ajibHoenm coSjuodawmett npu cocmaejienm daomifci- 
-niu HomapiaMHUX'b. 

8th nocai^HiH coBepinaEOTca npa yiacTis Mjraji;inaro ho- 
Tapiyca h TpexT, CBHfliirejieft (ct. 1036—1037). CaMoe ace 3aBfciu;a- 
nie saHocHT-ca bb occXJyjo aETOByio Ksary, a saB-femaTe^K) bh- 
ftaeTca jrHniB bhhhcb (ct. 1039). 8Ta bhuhcb paBHOcMbaa uo- 
3^HHHOMy BaBtu^aHiio (ct, 1040). 3aBiiHaTeab MomeTT. noayHHTb bto- 
pHqnyH) h nocji^yiomiB: bheihch (ct. 1042). KpoMfc toto, HOTapiaJtB- 
hejh saB^maHk, keet. ny {JjtHHHHuar 3as^iH,aHia, hm^eott, hSikotophh 
npeHMyn^ecTBa no cpaBHemio ct, BaB^masiaMH ftOMamHHMH, Taira, 
1) HOTapiaJiBHoe saBtapme He m. 6 . oTMineso go- 

MamsHMB BasfeiHaHieMT, (cp. ct. 1030). Jaaie, 2) hohjihehoctb ho- 
TapiajrBHaro aaB^iqaHin m. 6. ocnopeHa to^bko npeftMBJremeMi, 
HCKa o no^jrori (ct. 1035 1 ). HaicoHGHT., 3) ,g;ra yTBep^esiB ho- 
TapiajiBHaro saBimaHin h^th Ha^ofisocTH bt, bh3ob& h ^onpoci 
GBH.a.tTejreH. 

4 EpoMm oSmuayb $opMi> saemv^anin, cyu( i ecm6yiom r b mm~ 
Dice U OCOOUtt 0OPMU. 

IIotp eO hoctb bt, ocoOhxt. (jpopMaxT, 3aB^m;aHiH BH3HBaeTca 
pa3fflqH£iMH cooOpameHiHMH. Bt> HfeKOTopEitT, cjryTaasB hgoOxojehmo 
y G H JT H T L CTpOrOCTL $OpM£I, BT> ftpyrHXT. — OC3I&6HTB, BT, 
TpeTBHXB—UpOCTO HpnpaBHSTB ET» HaillHMT. 3aBimaH:iHM'B 3a- 
BimaHin, cocTaBaesKHn 3a rpaHHijefi 6 g3t> coO-oo^eM ycTaHOBjieH' 
HOH pyGCEHMH 3aKOHaMH $OpMH. 

1) Hame npaBO hohth He ycsjcsBaeTT. CTporocTH $op- 
mh saB'fejuaHia. TaKi>, rpaMOTHHH cafenofi coBepiaaera y HacT, saBi- 
manie ups tgmt, ase KoanTecTBi cBB^feTeoteft, h wkrh Ha^oSsoeTH 
b % pyKonpHEaa^HHEi (cm. BHme 2. 2). ycaoteHie CTporocTH saB'fe- 
mask BCTp'fenaeTCH Mm& bt. OTHomemn ^bsobbhst." 3aB4inaHit 
(ct. 1082). 

2) HanpoTHBT., ocaaSoieHie fopMW 3aB%H^aHiH zopoino 
h3b^ctho HanieMy npasy. Tairb, cbh#£t6mmh spa oocTaBJiaHia: 
EpecTBHHCEHST. saBimaHifi: Moryra 6 htb HerpaMOTHue (cm, BHBie 
2. 3). Boaiie toto, saEOEB iipaMo asaeTT. ynpoiHeHHbm $opMH HOTa- 
piajfBHHS'b (nydaHHHHST.) saB^maait (BoeHiio-noxo^HHa saB§- 

25 
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mama, ct. 1071; BoeHHO-MopcfdH, ct. 1072, op. ct. 1073; EpecraiH- 
ck is 3aB , lmaHia o 6% HMynjecTBi Ha cyamy He cbhim cTa pySjreft h 

Gl* BaHJICBK) B% EHHry Cftfe-JOKT, H ^OTOBOpOBT. npH BOJfOCTHOMT. UpaB- 
jieHis (t. IX oco6. npH5. 1 ct, 91 npHM. 1). HaKOHeip, o6jrerqeme 
,a;aeTCH h nps cocTaBJEeHiH ^oMaaiHiST, ayxoBHHXi 3aB&maHii 
(rocHHTajiBHHH BaB'&mtiHiH, ct. 1081, 3aBfem;aHitf ^bhh;i s rzpmpi- 
BaeMHXT. bt* G-IIeTep6yprcKOMT, #om£ npHspimisr 64 hhhxi j^&bhe^'b 
dxaropoftHaro 3Bama— ct. 1082). 

3) IIpHpaBHeHie KB pyCCKHMB 3aB^aHiHMB BarpaHHHHHXB 
m^cto bb cjfi^yjoiaHXT. cjtyHaaxxu TaKB, Bo-nepsHX'B, sarpaflui- 
hhh BaBimaaia MoryTT. 6 htb cosepmaeMH py cckhmh rpaac^aHaidH 
no oSpasy toh CTpaHH, oHfrnscaHH (ct. 1077). He npH3HaK)TCH 

^HCTBHT6Jil>HHMH JIB HIE 3arpaHHHHHH BaBilljaHiH, KOTOpNH 00- 

BepmeHH ejiOBecHo (75/749, 06/108). Bo-btophxb, 3arpaHHHHHH 3a- 
B&HjaHiH, HBJreHHElH B% pOCCilCKOMT, KOHcy-UBCTBi, H0C05BCTB4 mu 
MHCcin, npHpaBHHBaiOTCH kt> pyccKHMT. HOTapiaabSHMi. 3aBim;aHiHM , fc 
(ct. 1078, 06/108). H^te coMH'femH, Konerao, hto 3aB&in;aHie, co- 
CTasoceHHoe 3a rpaHHn,eft no pyccKHME 3aK0HaME, dysexE ^Mctbh- 
toxbho. PaBHMMT. o6pa30ME, e^Ba JtH MOHCHO ocnapHBaTB. Hy&UHH- 
Hyio cmy saeima-Hia, cocTasjieHHaro sa rpaHH^ef Hopsji,KdMT>, ycTa- 
hobh©bheime flan nyfiraEHHXi* 3aB£in;aHi:i (locus regit actum, ct, 
464 h 707 Yct. rp. cyfl). ' 

JT. Codep&c uh ie auefhU^aHin. 

KpoM% GTporaro cod^rio^eHiH $opMH, jpa ^ScTBHTeatBHocTH.aa- 
B^in;aHiH Heo6xo,a,HMO Taiwse, hto6h coftepsEaaie saBimaHia cootb&t- 
GTBOBajro TpefioBaHiHMB saEOHa („3aKOHHoe ofirbas'jteHie bom“, ct.^ 
1010 ). 

1. llpemde eceso, ueodxoduMo codjiwdeuie mpedoeamu 3a- 
noua e'b omnoweuiu memu^aeMUxi) UMy / ityecme% ma% ! b u 
jmufb. %ouMb emu UMyv^ecmea saemuimonicn. mo<m> u dpy- 
eoM^b cjiynam, naw% safsom m>pe5yem% e% Hmmnocmn^ mo%- 
naeo oenanenm mmx'h u dpyeux%. UosmoMy mdmucnwumeM- 
hu samu^auisi, ynuneunusi c% oneeuduom omudKim e% Jimm 
wjiu &h caMOM'b uMyiqecmstf) saeihmaeMOMro (cm. 1026). 

Tohhocth o6o3HaqesiH HnymecTea h t^xt, jrani^, kotophmt, oho 
B aB^meno, cjii^yeTT, xpe6oBaTB, o^naKo, bt, tbko& M^p^, ^toSh cy^T. 
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MorT» H85» coaepsKams 3aBi>in;aHi5i ycTaHOBHTt necoMH^HHOCTB bqjih 
B aB^n^aTejra. EIobtomy, bb caynali HeTonnaro 03 Haaeaia HMynjecTBa 
h jchub, saBin^aHio Sy^era Ke,n;McTBHTejrEHHMB Tor^a mbib, Koiyja 
cy^B se moscgtb ycTasoBHTB hg c o mh^hhocth bojih BaBt^aTeM. 
UpaBEjco o tohhomb onpe^lueHiE Hacjtij;HHKOB r B h BaBtnjaeMaro 
HMymecTsa He npEMiffneTCH kb cjrynaaMB, gthochih;hmch #0 3aB&- 
m;aHiS bb ipfuaXB 6jrarOTBopHTOj[i>ffoeTH (79/289, 02/104). 

; 

B/ro KacaeTca, bb qacTHocTH, TOHHaro odoBHaHeBia jueijb 
( naCJti^HHKOBB), TO, KaKB 6 mO OTM^HeHO, BOBMOJESO y HaCB OCTaB- 

jfaTB Haca^^cTBO JTHi^aMB, eme He po^hbjhhmch h hg sanaTUMB, a 
TaKie K>pecKHMB jmijaMB, eme hoc yn^e ctbjidiujhmb (§ 79. Ill 
2 h 3j. ^to KacaeTca, trkeg bb nacTHOCTH, TOHHaro o&03Hane- 
Hia 3 aB^maeMaro EMyn^ecTBa, to HauiB 3a&0BB se Tpe- 
Byera, hto6h oho bb saBimamH 6mo ho^po6ho nepers- 
cjteno. HMymecTBo MoacHo BaBfimaTB bb ogupxB BHpaacGHiasB: 

„BCB ftBHJKHMOG' H HGftBHKHMOe EMfaie HJIH T&EyH)-TO HaCTB 
OHaro, 3a ncKjnoqeHieMB TaKEXB-TO aacTeg, Eps aeMB Ha6JH0#aeTca 
tojibko, hto 6 bi bb nocjt^HGMB GJiyHai aacra, H3BGMj[eMNa h 3 b 3aB&- 
maHia, Chute onpeft'fejieHH cb ToaHOCTiio“ (gt. 1027 ). Totho tekkg 
hg TpeSyeTca, htoChi bb 3aB&H];aHiE 6 hjih o5o3HaaeHti bb toh- 
hocte Haca^CTBeHHBEa jjoM. Bb 9Tomb caynaii, corJiacHO ceaaTy ? 
SOJIE cHETaioTca paBHHMH (79/37). IloaTOMy, GcjiH saBkinaeMoe EMy- 
hjgctbo 6y^GTB ocTaBJTGHO cniHy h Aogeps 6 g 3 b yKasaHin ftO-KE, TO 
06a Hacjrfe^HHsa ntaynaTB no pasHOt flojifi, a hg no 3aKOHHoi (81/5-2) 
(npOTEBB IIIepnieHeBH€B). 

2, Tpefioeame sanona o monuoM'b o6o3Hmeniu zaem^m- 
Maso uMijuj^cmsa u nacjimduunoe b donoMimmesi, dajitoe, mpe- 
fioecmieM'b sdKoua o coSsiodeuiu wtb%% zpdH-uwfb cso6odu eojiu 
saemu^ctmejisi, *%omopusi ycmauosMUU oo,mum% 3d%onojm >. 

JfcAo bb tomb, hto GOBpGMGHHoe rpa®flaHcsoe HpaBO, BB EH- 
TepecaxB ggmbh, orpaHEHHBaeTB cBoCogy saB^aTGJta. Oho Tpe- 
6yeTB, htoChi fimasaitinie saKOHHue Hacai^HEKE 6 hm o6e3neneHr»i 
3aB^nj;aTejEGMB. Ohh ^ojtsehh noJiyTHTB oHpe^iaeHHyiO ,h,ojiio Hacxkji,- 
GTBa, KOTopaa noaTOMy Ha3HBaeTca odasarejiBHofi, ejih neoTB- 
gmjigmoS, ME ^aace. 3 aEOHHoi soaet (§77. 2). IIpoeKra bbo^htb 
HHGTHT yTB o6s3aTeabHoft ji,ojih, t. 6. TaEG& HacTH Hac^ii^cTBa, KO- 
Topoft He MoryTB 6 htb ho npoH3B0Jiy 3aBi&maTe^E rafflem ero 3a- 

\ 
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KOHHHe HHGXo^a^ie, cyiipyFB mh poftHTenB (Heo6xo#HMHe Hacxfei;- 
heke), BHifiparaHJi j&m bb HacH'feflCTBi noe-ii MaxepE, a bb Ha- 
car^CTB^ hoch£ OTaa ycuHOBaeHHBia hme BH'fcOpaiHHH ero ^te 
(ct. 1460). 06a3aTe5BHas ^OJra Kajs;n,aro esb hgo6xoji;hmhs'b Hacxiji;- 

HHEOBB paBHEGTCE HOHOBEHk CTOHMOCTE TOE ftOM KaCJTkftCTBa, KO- 
Topaa npH^HTajracfe 6 m euj bb nopa^K^ HaGjr^oBania .no 3aKOHy 
(ct. 1461, cp. oSmerepM. yn. ct. 2803, § 77. 2).—Haine pyccKoe 
3aKOHo^aTejiBCTBo ne 3Ha6TB, optaso, HHCTHTyTa oSjmTearaofi:, she 
H eoTOeMjroMot u;om- T4mb h© Meafie, ono TasHe npEHHMaoTB bo bhh- 
MaHie HHTepecnt combe, oxpaHsa ext. ce homoihbk) HHCTETyxa po~ 
XOBHxb HMymeGTBX. (§ 14.2 6). PoftOBH# HMT&nin He no^easaTi 
8aBfan;aHiK) ; pa3B% tohbko heho He em4©tb he ftfeet he hhhxe 
ho npnMot mhie ote Hero Hscxo;a;jnn;HXE. Be stomb cnyHali, 
MHHyn OjmacatiiiHXB cbohxb Hacni^EKOBE a necMOTpn he Ha 
KaKyio cTeneHB po;n;eTBa, mho mojkotb ocxaBHXB BaB'feipaHie bb hohb- 
3J JtK)6orO pOSGTBOHHHKa HIE pOftCTBeHHHHM, HO HE BIB EBB TOrO 
po^a, hse noToparo ftocTanoci* 3aB^m;aeMoe E36paHHOMy emb na- 
criMHKy EMymeCTBo (ct. 1068). BnpoaeMB, sanpeman sasimaTB 
pOftOBHH EMym;ecTBa, Hami. 3aKOHB ,g;03B0MeTB HEGaTB 3aB^in,aHie 
BB H0HB3y T&XB OMECaHHIHXE 3aKOHHHXB HaCJI'fcftHHKOBB, EOTOpM© 
h 6e3 r t» 3aB'fenj;aHiH nonyHHra 6 h Hacni^cTBO. Bm4ct4 cb t&mb, 
HauiE saKOHt sossoMera ocTaBMTB po^OBoe EMyn^ecTBO bb hoece- 
3H6HH06 BHa^inie nepencEBmaro cynpyra (iipsM. kb ct. 1148, ct. 
1070). jpkxaa BMmeyxa3aHHMa OTCTynienia bb ^noin>3y ot- 
,a;aHeHHaro po^cTBesHEsa, hue bb H0Hb3y nepeasHBinaro cynpyra, 
3aKOHx, Tpe6yeTTb ? eto6h saB^niaHie 6 mho coBepmeHo Hoxa- 
piaHBHM&tx. nopnpcoMH eih b h e c e h o caMHME saBtaiaTeneMB 
ana xpaHeHia bb OneKyHCKit Cob^tb, she bb KaHnexapiio CoBfea. 
HMEepaxopCKaro ^enoB^KOM^HBaro06mecTBa, shebeI lonera- 
TeHBHMS; Komhtgtb BToro Q6ni;ecTBa (ctt. 1068, 1070, cp. ct. 1070 1 ). 
Op^HEBaH EHCTHTyxB po^obhxb HMymeCTBE, bb KaxecTBi cypporaTa 
o6n3aTeHBHoi roue, HeoOxoftHMO nojiHepKHyTB OoMinys) ®exa- 
TeJTBHOCTB H H^IfeC006pa3H0CTB HOCH^Heft. TaKB, 1) pOftOBHH HMy- 
mecTBa oxsaTHBaJOTT, hhihb nacTB He^BHHCHMocTeft. Oh i^OBaTe xbho, 
bo bc^xb t6xb ciiyaaEXB, Kor^a saB'fen^axeiiB HHieTB 6naronpio6pii- 
TeHHyiO HB^BHMMOCTB EM JIBEHCHMOe HMynjeCTBO, EHTOpeGH 6 hE- 
KaSniHXB 3aKOHHMXB sacH^MEKOBB ocTaiOTCH HeoOesiceEeHHMME 3a- 
KOHOMB. BoJlle Toro, 2) pajI,OBr>IXB EMVIHeCTEB MOaCeTB 
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nps cBoefi hch3hh cbo6oji^o OTayucnHTB hxb h TaKHMB ohoco6omb JUI~ 
IUHTB 3aK0HHHXB HaCJT'feftHHKOBB p02,GBHJXB HHyni,eCTBB, (op. § 23.1). 

3. Ozpanunenie ceo6odu eojin saemt^amejin iu\iyb&mrb Mm- 
cmo e'h omuomeniu ne mojibno 3aemu^aeMaeo tmyn^ecmea, no n 
nacjiffidnunoem. 

TaEB, 1) y aacB 3anpein;aeTca nojtHagHaqesie ji;o6a~ 
Boraaro Hacrf^HHKa Ha totb cxyaafr, ecM 6u wio, npsaBaH- 
Hoe kb HacafcftOBaHiH) bb nepeyio o^epe^b, noaeMy^-rafio He npHHH.ao 
OTicpHBinarocH HacJiiacTBa (op. 69/1334; 79/78). HanpHiyipB; 
Hacaiao^aTexB A, HasnaraBB cbohmb nacx&pcHKOMB B, He mos&tb 
bb to ace BpeMH noaHa3HaHHT£ ce6£ Hacaiji;HHKa T Ha totb cxyrafi, 
ecm 6 h Ha3HaaeHHMH Hac&'&ffHHKB E, no oT&pHTin Haca^cTBa, 
HoaeMy-aH6o' ne CTaaB Hacjr&ftHHKOMB. Taicoe nosHaBHaaenie, He 
H3BicTHoe HameMy npasy (bbo#htch IIpoeKTOMB ? ct. 1416), He 
Gxi^yeTB CM'feniHBaTi. cb upyrHMB no^HaBHaneHieMB, KOr^a oho 
c^ixaHo Ha cxynaft, ecra Ha3HaneHHoe xhho bb nepByro one- 
pe^B ywpeTB paHBnre cMepra Haca^o^aTejrs t. e. p OTipH- 
Tis Hacjt^cTBa. HanpnMipB: Hacjti^o^aTexB A mojkbtb HanHcaTB 
3aBiin;aHie thkhmb o6pa30MB: 3aB£in;aK} HMym;ecTBo rany B; ecra 
j&e mho B yMpeTB paHtme Mens, to Ha3HanaH) Hacxi^HHKOMB 
jihho F. Tanoe noftHaBHaneme bo3mo3kho (82/83), ho oho He 
ecTB Ho^HaBHaaesie bb coSctbohhomb cMHeat btoto eaoBa (cy6- 
GTHTyn,iH). Xa^ie, 2) no,a;Ha3HaHeHie goSaBomaro Hacj^Bma He 
^onycTHMo Ha caynai cnepTH Haoxi^aHKa, HasHaqeHHaro bb nepsyso 
oaepejp, ho3,b OTJtaraTejiBHHMB yc&OBieMB, h y&epmaro ho o tk p bi- 
tIh Haca&ftCTBa, ho ^o HacTyniesis stoto yexoBiH (69/1334, 
79/78). Ein;e fios'fee 3) He #onycTHMO no^HasHaaeme ^odaBOHHaiK) Ha- 
cxi^HHKa ho^b OTMiHSTeiBHUHt ycaoBieMB (ct. 1011). TasB, 
HanpHMipB, HejfBBH ocTaBHTB 3aBiinaH3e bb no&B3y HHn;a A cb t4mb, 
hto6ei ups h3b£cthomb ycxoBin, cb TeaenieMB bpbmohh, ero cnt- 
HHJfB HacrfHHHEB B. Bb 3T0MB OTHOffleHiH HHHX0 HpHBO, BB HpOTH- 
BonoxoscHOCTB o&nerepMaHCKOMy (ct. 2100 h cxii. no^Hacxi^HHKB 
Nacherbe) flepjKHTCH pHMCKaro npasuHiia: totb, kto paSB 

Hacx^HHKOMB, oGTaeTCH Hacx^HHKoMB HaBcer;o;a. 

4. Egjiu m> 3aemnfauiu donyu^em pamopsmceuie , samnaMt 
npomueHoe , mo saemmauie ne cnuzuoeumest offlb omoso oesy- 
cjioeHO uedffiUemeumeMuuMo. 
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Hmghho, bc& spyria pacnopaaseHiff, saKOHy ho npoTHBHHa, ocTa- 
xoTca bb cbooh chji^ (ct. 1029). Bto npasHao o aacTH^Hoft ho- 

^McTBHTOaBHOCTH SaB'fcHXaHiH, BB npOTHBOnO^OaCHOCTB HOMOt H0- 
^MGTBHTejiBHOCTH K)ph,o;hh0ckhxb aKTOBB npn HapymeiriH cyme- 
ctbohhhxb hxb npHHajpesKHOcTofi, ofiBHCHneTca scoJiaHieMB 3aKOHo- 
coxpaHHTB no b£>3m:ojkhocth: bom> 3aBiin;aTejra. Ecjth wq o 
MOJKOTB npH CBO0K 3KH3HH C03^aTB HOBHH EOpHftMOCKifi aKTE>, TO 

no CMepTH, oaeBB 3 ,HO, oho cftiaaTt ototo 6orfe ho MoaceTB. Ho^TOMy, 
ecra, Hanp., 3aB4iH;aTeaB pacnopHftMGH po^gbhmb HMymecTBom bb 
nojiB3y nocTopoHHHXB JiupT* mh H03asoHHo HOjprasHaHHJi'fc Hacaift- 
raica (82/130), to BcateTBie axoro 3aB4in,aHie dygeTB Hea.'feicTBH- 
TeaBHO bb aaHHofi nacTH, a bc^ gpyria saKOHHHH paciiopaacoHiB, 
sanp., Ha3Han0Hie oneKyra, fiysyTB Buorafc $ 1 >Sctbht 0 £Bhbimh. 

§ 81. OTMibHa h yTBepMC^eHie AyxoBHaro 3aB'fem,aHijj kt> 

HcnoJiHeHiio. 

1 . Gydbda saerhu^anisi Mootcmub dumb passunna m ?nojib- 
%o no npununm dmuemeumeMHoemn usm uedmucmeumeM - 
nocmu 3aen>u{aHw\ ecsimdcmeie ndoodmodmisi $opMu 3amu^a- 
nisi usm npomueopw i meoo , xrm eeo codepoteanisi mpodoeanisuvh 
sanona, (§ 80), no—u no npununm a) omM%nu saemqanisi usu 
d) neymeepofcdenist eso %% umojinemw e'b onpedmjienunu cpo%%.. 

a. 3aKOHOji;aT©jfB npHSHaoTB noxHyio cBodojjy 3as^iaa- 

T0JEH OTM&HHTB CBO0 SaB^HjaHie, KHEB BB BjiaOMB, TaEB H BT> Ha- 

cthho csooMyycMOTptairo( ct. 1030). 1) Otm^hstb ace 3aB^m,aHi0 
jaoacHO Hocpe^GTBOMB eoBopinonis HOTapiaaBsaro a&Ta o6b yhotto- 
acemH BaB'femaHia wh, bb caynai Hasoac^OHin saBimaTeas bb 
HOXO ftte HM BB OTKOMaH^HpOBK^, HOCpe^CTBOMB HHGBM0HHarO 3a 
noftuHcfeio BasimaTaaa ^oaeceHia o tomb HanaaBCTBy (gt. 1030). 
H03aBHCHMo otb OTft'feaBHaro aKTa, HOTapiaaBHOo 3asinxaHie moe£0tb 
( torn OTM^HeHO, bb naCTHOCTH, HOTapiaaBHMMB 3aBtn*aHie;MB, a #o- 
MamHee —ksleb jxoMamHHMB, TaKB h HOTapiaaBHMMB (ct. 1030). 
KaKHMB choco6omb 6ya;0TB oTM'feKeno BaB'fenxaHie, oTftiiaBHHMB m 
aKTOMB o6b yHHHToacesiH saBfcmama mi coBepraoHioMB Hosaro 3a- 
B&maHin, bto 3aBHCHTB otb caMoro 3aB£iB,aTeaji (05/76). 0,a.HaKO ? 
cai^yeTB no^nopKHyTB, hto HOTapiaaBsoe Baein^aHio, ysMTOJKOH- 
HO0 BHOGai^cTBin caMHMB saB'fenxaToaoMB ups ero KH3HH, B03CTa- 
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HaBJiHBaeT'i* t4mb oaMtiMB cmry ^OManiHHro BasimaHia, npe 5 Kji;o co- 
cTaBJieHHaro (ct. 1030). Bro to KacaeTCH 2) H3M&H.eHiH h $0- 
n o .i h e h i t ; fliutaeMHXb BnocaitflCTBia saBimaTeaeMB, to Ti h 
^ pyria moxcho npoH3BecTH Kara sa tomb to aacTik SyMara, Ha ko- 
TopoM'B HaiiHoaHO 3aBiii3;aHie (76/292), Tara e bb nooafeayioiijeMB 
BaBimaaiH (ct. 1030). TaKMB o6pa30MB, pyoeicift 3aK0H0#aTea& 
oxparaeTT. norayro cBo6o#y ffln.a bb otm§h4 eze H3M']feHeHiH 3aB&~ 
iH-iHin no ycMOTpiHia)- saB&maTeaa. Bb bejs,j 3toto, bb nauieMB 3a~ 
Koiro^aTejiBCTBi saupen^eHO coBOKyuHoe, bm BUHMHOe sa- 
BtinaHie (ct. 1032; § 78. 2a). Bb stomb ojHoineHiH He fltaaerrca 
HcrameHia aaro cynpyroBB (73/1372/ 79/116). 

6. SaslmjaHie, no CMepTH 3aBiin;aTeaH ? aoaacHO 6tm npeacTa- 
B56H0 CB COSjIlOjIieHieMT. epOKOBB BBCy^BJI.MyTBepHCJieHiil KB HCHOJI' 
mmm (ct. 1060). Cpora noaaraiOTCH axa HpeSHBajoniHSB bb Poccrn— 
ro^OBofl, a saxo^HHiiHxcH 3a rpaHHnefi — ij.Byxro^nqHHt, go 

ami CMepTH 3aB^jmaTejiH (ct. 1063). IIo HCTenesiH yaasaffrasB 
cpoKOBB, saB^niaHie He npraaMaeTca aaa yTsepaKaenin ra Hcnorae- 
fflH) E CTaHOBHTCH HHHT03KHHIMB (CT. 1065), pa3B& 6 h HaCl't^HHKB HO 
3aB^in;aHiK) npeacTaBMB HeonpoBepasHMHH aoKasaTeatOTBa, hto 
cpoKB ara yTsepac^ema kb HCnoaHeHiK) uponymeHB m ho nem- 
b^cthocth o oymeoTBOBaKia sasiniaHia, Haa ho apyrofl 3asoHHoi 
npHHHH'fe. Bb TaKOMB caynai, Haca&aHHKy upe^ocxas jihotch npaBO 
HCKa ao HCTeneHin oomen 3eMCKo8 aaBHOcra co hhh CMepTH sasi- 
iB^aTOM (ct. 1066). 

2. Odnam , u ym'eepowdeuuoe m tmioaueum dyxomoe m- 
emu^anie Moment eu$e ympamumb ceom cujiy wiqm% cJiynatb , 
ecAu ono 5yderm ocnopeno nymeM'b nacmnux b mcuio5i> u,m 
ucnoe'b o npusuauiii saemimnm mdr&ucmeumeMuuM'h, 

Hpe^BHBjremn hckobb h Boodle bchkhxb caopoBB 
npoTHBB 3aBijmaHiH Ha3HaHaeTca asyxaiTHii cpoKB co 
ana ny6jTHKaii;iH o6b yTsepacaemH sastmamH kb HcnoraeHho 
(CT. 1066 !2 ). H Ma^OK^THHXB flByXfffcTHift OpOKB CTHTaeTCH CO ,KHH 
BcTymteHia hxb bb eoBepmesHoaiTie (ct. 1066 12 )." -Totb Ke asyx* 
atmil cpoKB jijui npe^BHBjreHia ncica nojraraeTCH bb tomb CJiynat, 
Kor^a cyitB OTKasceTB bb yTBep^eflis 3aBimasia (ctt. 1066 u “ 12 ),~ 
05b Hcuo-sHeflis 3aB*n^aHiH cm. § 91 o ^ymenpHKa3HeeTBi. 
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rut III. 3DK0H1, KflKl OCHOBQHle HI HflCJlIflOBflHilO. 

§ 8*2. 06iu,i^ nojiOMceHi^ o npH3BaHin KTb Hacjii^AOBaHiio 
no 3aK0Hy bt> pyccKOMTb npaeik. 

1. OcHoeanieM'h npmeonisi m> nacjimdoeaum no sa%o - 
mj e% pycenoM% npaeih cJiyotcum/b nposnoe podcmeo (cm. 1105 , 
cp. cm. 1120). 

O^aaKo, 1) sanaxo spoBsaro po,a;cTBa npennoxaraera bm4ct4 
ce t4me OpaiHOGTL posc^ema. IIooTOMy BH46paiHHH ^th co- 
BepmeHHO ycTpaHaiOTea y sac e ora HaexkftOBaHia be HMynjecTBi 
OTu;a; HCKamenie c^ixaHO pa hhxe xhihb be oTHOineniH nacrfftOBa- 
Eia HaTepn (§ 87. 56.). J^aaie, HejiBBK He ixo^epEHy tl, 2) ito pos- 
CTBO no KpOBHj EaEE OCHOBanie HpH3Basia KTb HaCJI^^OBaHiK) HO 3aK0- 
Hy, be jpyraxE ejrynaHXE orpaHHHHBaeTca Bib HmepecaxE 
o6m,ecTBa (ct. 1111, cm. o npes&JiaxE HacarisoBaHiH BEime §77.1), 
a paBso be HHTepecaxB 6 m3khxe jihhb, ne cBH3aHHHXE epobhhme 
npoHoxoffiftemeME, KaKE-To: nepeacHBinaro cynpyra h ycHHOBJteH- 
Haro. HaKOHeijE, ci^yera Tassse 3aM4THTB, 3) hto BonpocE o spoB- 
home po&CTsii, um% ocHOBaHiH npHSBaHia ke Hacj^OBaHiio ho sa- 
EOHy, ce npHHipEniaJtBHot CToponn BH3HBaera BOspaaceHia. Be stome 
OTHOEHOH iH cyin;ecTByiOTE #b 4 rjiaBHHH Teopia, onpaB/tHBaKHDrix cyme- 
CTBOBasie HHCTHTyTa 3aKOHHaro HacjiiftOBaBia. IIo opol Teopia, 
3aE0HHH6 HaCJ^HHEH npHSHBaiOTCH KE HaCJI^CTBy . HOTOMy, 1T0 
craKOBa npe^HOJtaraeMaa bom codcTBeraHKa. Be stome e.ayaa4 ? sa- 
kohe Mint Bocnoraaera to, iero xot4jie 6ei caME cotfoTBeHHHKE, 
t. .e. ocTaBaeHia Haejr&ftCTBa HanSojtie 6 jth3khme eny jrnnaMK. II o 
inpyroft Teopia, 3aKOHHtie Hac-ai^fTHKH hm£h>te npaso Ha na- 
GJt^cTBO HOTOMy, hto ohh cocTaBJEHioTT, o^ny ceMLio ce Hacai^o- 
gaTexeME h HOJtyaaiora Haca^CTBo be cray exe ceMefiHOi co6- 
^TBenHocTH, a He be cMy npeftnojraraeMoi bom HacjtiaoaaTeM. 
064 Teopia se. onpaBpiBaiora BHOJrai Hacx&^OBaHiH po^CTBeHHH- 
kobe ho epobh. TaKE TpyftHO npegnoaoHCHTB, hto6hl Haca4Aoa;a- 
TOJIB ftMCTBHTeJiBHO XOT&JLE OCTaBHTB HaC^ftCTBO TaKHM poft- 
CTBeHHHEaME, 0 KOTOpHXE OHE HHEOT^a, 6HTL MOXCeTE, H He CJtM- 
HiaJiE (uepBaa Teopia). E[to Me KacaeTca BTopot Teopia, to ona tse- 
ace He cobc4me coraacyeTca ce npH3BameME ee Haoxi^oBaniio 
EpOBH&XB pO^CTBeHHHEOBTj, H60 TipH3hiB cUOTCH KE HaCHt^OBaHifO H 
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t 4 aHn,a, EOTOptis nyac^K no spoBH HaexiftoftaTejrao: nepe^KHBinifi 
c Y n J } J T% i ycHHOBJreHHHn, KaKE mn;a, cocTaBMonpa o^ny combio ce 
nacJt^o^aTe jteMTb. 

2. Tlopndon^ npu 3 eauisi %% uacjimdcmey no scmbny oo 
cujiy npoenaso podcmea onped%jimmcH be pycmoM'K npam no 
jiimisum u cmenen^m podcmea . 

Gbbsb oftHoro rapa ce ftpyrHME nocpe^cTBOM^ poacftenia 
cocTaBMGT'B CTenent, a csa3L cTeiieHeM, HenpepHBHO npojj;ojissaio- 
n^axon, — jams) (ct. 1115). CTeneHB, ote KOTopofi nponcxosH^E ftBi 
MB dOJl^e MHiHj Ha3HBaeT0H BE OTHOUieHlH El. HHME KO.r£HOME 
(ct. 1116). Be xaac^ot JiraiH SraKaimasi creneHE HCMmaeiE 
xajiLHilniyK) (ct. 1122). Corjiacno cncTeMi nacjriftOBaHia no rankME 
n CTeneHnME ? npem^e Bcero npH3HBaeTcn pogOTBenHHKH HHOXOftnniei 
Main no 6jthsocth CTenenn pojjcTBa; 3a HeHMfeiieME a;e hhcxo^iipxe 
poftCTBeHHHKOBE, npaso HactfitfOBaak nepexo,ptTE be 5okobh& jxh- 
nin, npn home fiamcaimaa 6oKOBaa rank neKmmeTE ftajitniS- 
myH) (6oeobhb JtHHin) (ct. 1136). ^onoJtnHrejtEHO h oneHB caoe- 
o6pa3no npn3HBaiOTCH kb HaexiftOBaHiH) be pyccKOMB npasi po£~ 
CTBeHHHEH no socxowmet mhih (Bocxo^nmian rank) h nepe- 
SEHBmin cynpyrE (HacxigOBanie cynpyroBB). 

CncTOMa onpe^&jieHk po^cTBa no mhIsme npoTHBono- 
laraeTca ocotfofi caCTeMi oqepe^ei (napeaTeraB, paspa^OBB), 
npraaTot be npaBi repataHCKOMB, uiBefn;apcKOME n IIpoeKTi, Ilea- 
ays) onepeftf, cocTaBrasoTE be repMancnoME npaBt HHCXojiaiiue na- 
cjiiaoxaTeJtn. BTopyio—po^HTera HaojiiftoJkiexn n hxb HHCxo^iiuiie. 
TpeTEio— h dafiKH nacaiftoftarera n hxe nncxo^mie. HeT- 
sepTyio—npaftift&i h' npotfatfraa Hacji^H.o^aTejra h hxe hhcxo^s- 
mie h t. £. (ctt. 1924—1929). 0 IIpoeKri cm:. BHme § 77. 1* Bo- 
x&e npocTon choco6e onpe^teffisi poacTaa ecn, wnmm, modern 
oiepe^et (napeHTeraa, paspanoBE), a He raaiiL 

3. Ocnoenoe npamm 06 b onpedmjieniu Qjimocmu podcmea 
dsumaumem c meneuMO mepnum% oduam , cyxyecmeenme ospa- 
nuHenie ocoSoMt uncmumynm npaea npedcmaeseuiSL 

IIojj;e npasoME npescTaBxeHin pasyMiercsr bosmomocte 
jyca po^CTseHHHKOBE 6oJi r fee jxajreKHXE cTeneaefi Hao^tnoBaiE pniOME 
CE pO^CTBeHBHKaMH 6 OJ &6 6iTH3KHXE CT6HeHeS, BaHHMaa Micro 
CBOHXE BOCXOSHIUHXE pO^CTBeHHHKOBE O^HHaKOBoS CE BHMH CT6- 


■s. 
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neira. Tara. HanpHMtpt, ecsn ocTaioTOH Tpn A (chhl), B 

h B (snyEH otl yaiepinaro cnna I 1 ), to bc& Tpn Mn;a SysyTL Ha- 
cai^oBaTB, xoth B h B HaxoftHTCs bl 6o.a&e ^aJteKofi CTeneHH poji;- 
cTBa, h^ml A. Bl btoml c-nyHalj E h B, no npasy npeRCTaBseHis, 
BB.miLjT'h MicTO hxl yatepmaro OTH,a T, o;piHaEOBot CTeneHH cl 
MH.OML A, ero SpaTOML, h nojty^aTL Ty ace 3 ;ojoo naeji'&ftCTBa, ko- 
TopyH) nojry^ML 6hi hxl otoi^l, ecJtsfiH ohl 6 hjil schbl bl mo- 
MeHTL OTEpHTia Hacri;a;eTBa. Etpaso npeji,cTaB.iieHi$r h3b4ctho Ha- 
meuj saKOHO^aTesLCTBy (ct. 1123) bo bc£xl JtHHinxL, KpoMk bocxo- 
SHHjei (ct. 1124). lips neML oeHaTL coBepineHHO npaBM&HO pasL- 
hchml, iTO npaso npeji.CTaBJteHia He m 0 jk e t l hm^tb MicTa ups 
schshh npe^CTasmeMaro JiHqa (00/73; 97/5). Bto SHaHHTL, hto eera 
nps3BanHoe el Haarf^OBamio rano OTpe^eTca otl HacjrfeftCTBa, 
to ero racxo^amie He MoryTL Hacsi^OBaTb bmIcto Hero, y hhxl 
h^tl npaea Hpe^CTaBJteHia (06/15, 97/5), a ohh HacaisyiOTL, KaEL 
saKOHHue sacjii^HHKH. On^HHBaa npaso npeftCTaBjieHiH cl tohkh 
3p^HiH ero lOpHftHHeCEOH HpHpOftbE, Heo6xO£HMO CTporO npeftOCTe- 
pent otl cnfaneHin npasa npeflCTaBJreHia cl npasoHL Hacjri- 
SOBaHia npepTaBiaeHOMy JtHu;y. Ilpaso npe^cTaBaesia 
■ onpe^IsJUjeTL no npescTasMeMOMy jihuj pa3MipL hom nacjr&acTBa, 
caMoe see Hacjii^oBasie h^tl senocpeitCTBeHHO Hacii^o- 
_aaTe.no, a se npe&OTaBjrseMOMy (ct. 1125, 79/392). HoaTOMy, bl 
B i*nneyEa3aHHOML npHM^pl. HacataoBaHin jihhl A, B h B, Sana B 
h B BMtcTi HOsynaTL rqjuq cBoero OTHa, t. e. nosoBany Hacji^- 
CTBa, hii Ease^Kt H3 L hhxl no o,h;hoI ^TBepra, ho 06a Mn;a 
B h B 6y^yTL sacJi^aHHEaMH He csoero OTiia (npe#- 
CTaBsseMaro), a nacsi^o^aTeM. 8 to paasHnie BeesMa cymecTseH- 
ho, Tara KaEL, eera 6 h B h B 6 ms HacriftHHEaMH csoero 0TH,a, to 
ohh OTB^qajtH-6br sa ero ftojirn. Mes^y t£ml saKL, Hac^^ya no 
npasy npe^cTaBseHia, ohh 6y#yTL oTsimTL aa .hosts tojlbko sa- 
csi^o^aTesa. OTCio^a bh^ho, hto npaso npe^CTaBseHin hhkohml 
o5pa30ML nests# GMlnnffBaTb cl npasoML HacsiftOsaHin &wj npefl- 
cTassneMOMy.—Bro KaoaeTcn, bl nacTnocTH, pa3^sa naca^CTBa 
ho npaBy npeftCTaBsemn, to TaKot pas^ira 6y,a;eTL Bcerjja hoko- 
JlfeHHHML (CT. 1125). 3 t 0 3HaTHTL, HTO ftOJIH HaCJti^HHEOBL HO 
npe^cTasseHiK) bl pa3HHXL EosinaxL 6ysyTL pasjtHTHH, xoth 
6 h bc 4 Hacji^HHEH no npasy npeflCTaBjreHin 6brjm o^HnaKoso 
6 jth 3KH HacJtt,ioj] 5 aTejiio h Hacs4p;oBasH tosbko ohh oahh. Tara, 
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nanp. ? ecm y rana A octhjiocb Tpn BHyna ora oahoto eraa h 
fflBa sayKa ora ftpyroro cuHa, to nepsKe Tpa no^yHara no Va 
iKhffOBHHH HacjtiscTBa (i/ B ), a nocji&AHie A®a ho 1 / 2 hojiobhhh Ha- 
c.a£ actb a (V4 ). Ha HecnpaBe^JiHBOCTB iioko jr^HHaro pas^t n a npz 
Hacjri^OBamH no npasy npe^cTaBJcenis BcfocT. po^CTBeHHHKOBB oah- 
HasoBot CTenera ofipameHO BHHMaHie bb jrzTepaTypfc. 

4. Mman% %•% nacjimdoeanm npusueawmcsi npoeuue 
podcmeeununu no djiusocmu podcmea, onped%AmMaeo aunisusm 
u cmeneuaMU . Oduano, ne em npoeuue podomeenmmu Moeytm 
dumb npmueaeMbi m uacjimdoeauiw no 3anony , xomn 6u 
ouu 6ujiu ccimumu 6jiu3Kumu m uacJin>dodamejno . 

TaKB, He Moryra Hacjr£,a;oBaT& rapa, jihbi©hhkeh bc^xb npaBB 
cooTOHHia (ot. 1107), h MOHameoTByioiniiH (ct. 1109 h t. A-~c p. 
§ 79. III). Ora .npaBa Hac^AOBaHiH H e ycTpamsOTCH, OAHaKO, 
HHOCTpaHHM (3a HCKJrmemeMB HacjLiAOBania hmh HeABzaiZMOCTef 
bt» rydepHiaxn BapnraBGKaro CyAe6naro Onpyra z bt> 3 anaA- 
hhxb ry6epniHXB (ct. 1106 z npzM.). 

§ 83. Ilpn3BaHie kt> Hacji'feAOBaHiio pouctbohhhkob^b bt> 

JIHHia HHCXOJIHIlieft. 

1. Bum 3aMmeno eutue (§ 82. 2), %mo no pyccnoMy 
npaey npu3ueammcsi npeotcde eceeo podomeennuKU Jiuniu 
uucxodMUjeu, m. e. d%mu u daAbnmumee nomoMCMeo, Kan-b ua 
ocodeuuocmb nameeo npaea y cjitftdyerm> ynasamb, %mo oho daem~b 
npednonmenie MyxcecnoMy nosy neped% otcencKUMo. 

9to npeartoiTeHie oOHapy^HBaeTca bt> cjit>%yjow,eM%. 1) Bt> 
aaniHXB 3aKOHaxB npaHO rosopsTCH, hto HaeoiiAysora a4tz 
M yjKecKaro noJia, BHyKH, npaBHyKz z t. a* (ct. 1127) z hto Aozepz 
nojynaiora jihizb bt. bha^ yKasHHXH lacTefi (ct. 1128). 

2) yKa3HM iacTH A^Tepefi onpeAi&siOTCii bb pasMfcpfc oahoS m- 
TEipHaAHaTOt HeABH3KHMOCTH H OAHOfi BOCBMOK A3H2EHM0CTH HaCAtl- 
cTBa (ct. 1130), t. e. BABoe Memme, zimn rro^yzaera iieperaBimft 
oynpyra (ct. 1148 z 1153; § 86), H tojibko, kotah He 6yAera cu- 
HOBeS ZHXT. HHCXOABIHiZX^, HIH KOTAa CHHOBef TaK'B MHOTO, 'ITOCHHOB- 
hih nacTz 6 mh 6h Menie AO^praxi,, AO'iepz nojiynaiora nopoBny 
(era. 1131 h 1132). npzgeira, bt. cJiy^ai pa3Ato BacjfiACTBa Menciy 
CHHOBBHMZ Z AO^epBMH HOpOBHJ, CS^Ayera HppHHMaTL BO BHHMa- 
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me coOTHomeme chhobhhxb HacTei n ftOMepnaxH bh o6m,ei cobo- 
KynHOCTH He^BHjKHMaro h 2,BH3KHMaro Hacjr^^cTseHHaro HMymecTBa 
(98/35). 3) IIpHBHaBaJi npaso npe^cTaB^emH, 3aKOHB rosopHTH, hto 
no BTOMy npaBy Hao^yioTn BHyKn h npaBsyKH, h cobc&mh yMajt- 
HHBaeT'B o BHyraaxn h npaBHyiKaxn (ct. 1127 h 1128). Tanoe 
MOJtManie najio noBOftB flo6Aa;oHocn;eBy 0TpHn,aTB nac.dj#OBaHie scen- 
hihhh ho npaBy npe^eTaBJteHin bh MyacecKOMH KOJt&Hi. HanpHM’fepn, 
y saca^oflaTejra octmhcl cbthh A h BHyKH h BHynna B iB oth 
jpyroro cma T. IIo mh£h1h) no6^^oHocii;eBa, BHynKa He noJiyHHTH 
yKaBHot nacTH, a bch) rojho hxh OTn,a T noxygETH BHyKH. Cb TaraMH 
TOJtKOBaHieMH HejitSH eorJtacHTBCH. <I>opMympoBKa pe^aKnia err. 
1127 H 1128 npHM^HHTeJtBHO JtHHIB KH ftOHepHMB He TOBHa 0, KpOM^ 
toto, bh cHJiy ct. 1126, jthh a 2EeHCKaro no.ua, Kor;a;a oh£ Hacjii- 
ftyiOTB O^H, HOJTBByiOTCH HpaBOMB Hpe^CTaBJtOHiH TaKB 3K6, KHKH H 

ran,a noaa MyatecKaro. Orf^oBaTejiBHO, ecjin BHyKH h BHynsa gth 
£ o h e p h HacJtisyi^TT. no npasy npeftCTaBaenin, to h BHyKH h 
BH yHKa oth ciiHa nojt^KHH Taose HacJiisoBaTi, no npaBy npex- 
CTaBJteHin (cp. TaKase ct. 1132), kohoiho, bh 3aK0HHHxn ftoaaxH.— 
Hto ace KacaeTca n^Tefl cbo^hhxh (npHHa^JtemamnxH o^homj 
hsh eynpyroBH), paBHO KaKH n hxh hhcxo3,hid,hxh, to ohh Hacai- 
jjjioth rams bh HMymecTB® cbohxh pojiHTejrel; bh Hacjr^cTBi He 
OTTHMa n Manexa se hh%h>th HHKaKoro npaBa (ct. 1129). 

2. Bb eySepniax'h u ymdaxb 3anaena3bsi cecmpu mm- 

TOM'b npaeo nojiynumb U3i> nedeucHcuMaeo momko yna3~ 

nyw Hacmb. 

Ho CpaTBBMH npe^ocTaBJiaeTcn npaso, y^oBJteTBopHBH eecnpy 
^PHtraMH, ocTaBHTB en aae-TB H3H He^BH^EHMOCTH 3a co6ok) 
(npHM. KH CT. 3130). 

3. Bb eySepnisw&b B epnmoecnou u flosmaecnou donepu npu 
cuuoeb&x'b u ux'h umxodsiu^uxb mmumib npaeo noAynumb 
jiuwb npudauoe ubx UMmnm omua. Hanpomueb, donepu n 
uxb uucxodsiiyie nacurndynmib eb mmniu omua, ecjiu nmmb 
cuHoeeu , a eb urnmniu Matnepu — na pshdy cb cunoebmm . 

Bojrfee no^po6no cm. ct. 1133. 

4. Hacjimdoeauie acmxo Hycxodsm^uxb, coejiacno tm/umis- 
MowenHOMy nopsidny, uacmynaerm mwib 6b vioMb c/iy%am, 
eeji-u ufbM'b saemtyamsi ( omm . 1104 u 1110).. 
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OftsaKO, 9 to oOmee npasmo TepnsTB u/iuiBift pH,a.B orpaHHHe- 
nii. 1) Hacji^oBasie no 3aEony bb poftOBOM'B Minin coBna^aoTB 
cb Hacjii^OBaHieMB no saBimaniio, eejiH oho ooTaBieno bb nojiB3y 
TaKHXB HacjiisHHEOBS, EOTOpBiG nacjii^oBaJiH obi h 6e.3B saBirnaiiin. 
2) Haojii^OBame no saKony 6y,a;eTB hm±tb m4oto bb tomb cjjyqai, 
Eor;o;a HMieTca sas^manie se ^McTBHTejiBHoe hjih, noneMy-JiHOo 
He npHse^enoe bt> nciiojrHenie. 3) Bacai^oBame no saEosy 
HM&TB MicTO H BB TOMB CJTyHai, KOI^a OCTaSOCB ftifiCTBHTeMHOe 
3aBbmaHie, ho oho EacaeTea mh nacTH HMyin;ecTB.a, ran 6y^eTB 
npH3HaHO HeftMCTBHTe&BHHMB TOJIBKO BB HaCTH. BtO SHaHHTB, HTO 
bb HanieMB npasi bosmoschq opoBpeMeHHoe nacJii&OBaHie, 
h no saKony, h no saBimasiio (§ 78. 3). Bb nacTHOOTH, cnopenn 
BonpocB o npaBi npnpam;eHia. IIo^b othmb npaBOMB pa- 
ByMieT-ca: pacinnpeHie ^ojih HacjrfwiHEOBB bb cJiynai oTnasemn 
noie-My-jinSo o^oro hjih h ic kojiekhxb hsb hhxb. BonpocB 3#4 cl 
CBO ftHTCH EB TOMy, Jj;OJT3KHa HaCJli^GTBeHHaH JOM OTHasniarO 

nacji^HHEa htth HacjrbftHHKaMB no saKony hjih no 3aBim;aHiK>? 
Bb. pyccKoi JiHTepaTypi h4tb onpenijieHHaro OTBfea Ha shhhh 8 
BonpocB *). CjriMyeTB, oftnaKO, npaBHaTB, hto p&maiomee 8Ha- 
nenie HMieTB bb jhhhomb Bonpoei HaM&pesie 3aBiin;aTejm. 
ECJIH M03KB0 yCTaHOBHTB, TTO BOM HaCJliftOftaTeM TaEB HJIH HHane 
nanpaBJieHa na to, hto6m npHpam,eHie imo bb nojiB3y HacjiiftHH- 
kobb ho 3aBimaniio, to bb otomb ojiynai nacjib^HHKH no 3aEOHj 
ne MoryTB pa3CHHTHBaTB na noJiyneme ocBofiojoaBmeiea flora. 

5. Bb san/imnenie cjimdyemrb scummumb, %mo <?b nacmoH- 
u$ee epeMSi npouexodum% ypaemuie Hacji%dcmeeHHUX f b npas'b 
dihmeu odoeso nojia. 

rocyaapcTBeHHBifi Cqb4tb Sojibihiihctbomb 74 tojcocobb npoTHBB 
64 npHHHJiB npefljtosKeme MeHBiHHHCTBa EOMHeein ycTasoBHTB floiio 
CeCTpEL BB HepHUHMOMB HMymeCTBi paBHOfi CejJ,£MOt flOJli 
opaxa. UpHieMB, ceflLMaa pfl npHSHana orsocHiHeficH kb ceju&- 
ckhmb He^BHasHMOCTHMB, EaKB poflOBMB, TaEB h fijjaronpioOpiTeH- 
HHMB H KB HXB npHHaflJieJKHOCTH—eejS£CBO“X03HtCTB6HHOMy HHBeS- 
Tapio. TaEHMB oSpasoMB, rocysapcTBeHHHt Cob4tb H3B lyMCKaro 


*) Cieop flora,. 0 HpHpam;. no pyo* aaKosy Haertn, none# (IIpoTOK, 
KieB. DpHfl. 06m. 1879 h KieB. Jhhb, E&k 1880 r. kh. 6 ? exp, 204—214). 
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saKoHonpoeKTa o6h ypasHemH ofioero noaa ocTaBHra nacjii- 

HOBaffie flfcTefi bh paBHKrxH HacTHra ram bt> ,a;BHmHMOMT» HMy- 
meCTBi H B % ropO^CKHXTb HMynjeCTBaXH, Kara ^BffiKHMHXH Tara H 
He^BHJKHMHXT*. 

§ 84 . IlpH 3 BaHie KT> HaCJI^AOBaHilO pOACTBeHHHKOBT* BT> 

SOKOBbJXTj JIHHWX'b. 

X. Ecjiu nocjtih yMepmaso jiuya ne ocmajiocb nucxodsi- 
mo npusueammcsi m nmji%domnim podcmeeummu e% 
SoKoewx'b Jiuui$ix%. B% na%$cmeif6 ocooeunocmu uamezo npaea 
CJimdyenvb nod%epnnymb , nmo oho onasueaem/b eu$e dojibucee , 
nTbfflb e% Jiuuiu nucxodmqeu, npednonmenie MymecnoMy nojiy 
neped^ otceucnuM'h e% donoeuxb jiumnxb. 

Bto HpeitnonTeme oSHapyMEBaeTca bt> exiji,yK>iii,eMT». 1) Bt> 
HainHXH 3aK0iraxT> npnMO xrocTaHOBJEeHo, ito bt> 6okobhxt» MHi-JixT. 
cecTpH npa 6paTMiXT» po^HHxn h hxt> noTOMKaxH o6oero noxa He 
hm£k>tt> npaBa ua HacjikneTBO (ct. 1135 ), Bto ocHOBHOe nojioazeme 
BbipaiKaeTca 6ojiie Kparao: „cecTpa npa Spari He HaextjrHHn;a“. 
Tasaa $opMyrap 0 BKa ne coBcfcra, oraaKO, Toraa. CecTpa He tgjie>- 
ko se Haex , fe^HHii;et npn 6paTB, ho h npn ero hotomctb£. 

IloaTOMyj ecra y yMepmaro ran,a ocTaHeTca eecTpa h meMsiHHHua 
ott> opaTa,- to Hacjrfi&CTBO HOJtyTHTT, MeMSHHHi^a, a se cecTpa. 
Hra eme npaM^pn: noejii cnepTH oeTaiOTca raeMHHHHra ott> 
cecTpsr h raeMHHHHpa otb 6paTa; nacJife&CTBO noxyraTH raeMHHHH- 
n,a, a He MeMaHHura. Bto 3HaraTT> ? tto orpaHraeHie npaea na- 
cjji^oBamH sceHmHHB- pacnpocTpasHeTcn h na npaBo npeftCTaBxema. 
2) YcTpasesie cecTepn, npn dparanxT. po,a;HHXT> h noTOMKaxn 
o6oero nojra, pacnpocTpasHeTen ne tojibko Ha nepB&iH Sokobhh 
ranis, h q h na bc& nocxiftyjoiniii ranis a npa tomh KacaeTcn He 
tojibko nepBHX'B CTeneneS KajKgot rasiH, ho h bc4xh ftpyraxH 
CTenesefi npH3MBaeMHX'B kb sacjii^cTBy (npEM, ra ct. 1135 ). Ho- 
BTOMy, ecjtH ocTasyTcn y yMepmaro 6pa r ra meMHHHHra a MeMHH- 
HHi^a ftpyroro 6paTa, to KacjriftCTBO HOjryraTB nxeMHHHHra, a He 
MeMflHHHUa. 3 ) He toxhko noaHopo^HHe 6paTHa s hxh hotomctbo 
o6oero no^ra HCKJtioqaiora cecTepn; 6paTKa e^HHoyTpodHHe h eji;H- 

HOKpOBHHe H SX'h HOTOMCTBO o6oerO HOJfa HCKJOOTaiOTH TaKK6 e^H- 
HOyTpOSHHXH H eftHHOKpOBHHXH CeCTepH H HXH HOTOMCTBO (CT, 1140). 
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YKaBaHHoe orpaHOTeme * othocb’toi, o^HaKO, tojjbkq kb 6j iaro- 

npio.6piTeHHHM f & rayineeTBa.M'E., ocTaemaMCH uoojii 

n,a, ywepinaro fiesffifcTHHMt 6e3t aaBimaHia h ne HM^Binaro^iu^Hu- 

pO^HBIXB 6paTi>eBB I ceCTepi H H X B JIOTOMOTBa (ct. 1140), 
IIoaTOMy, npa HararaocTH nojmopo,a;HBiXB cecTepB h hxb uotomotbb, 
bb OTCTynaeuie otb o6maro npasma o npe^noiTeHin MysseCBaro ncwm 
otb aseHCKaro aaerca npeanonTeHie hojiho poothmb ceci:paMB « hxb 
noTOMCTBy nepeu,B e^HHOKpos hbimh H eftHHOyTpotfHBIMH OpaTBHMH H 
hxb hotomctbomb. 9to HCKjooseHio H3B o6maro iipasMa hm4©tb 
CT poro orpaHH^HTeaBHoe npEM^neme, HMenso to^lko bb yaasaH- 
homb cjryHai (npHM. kb ct. 1140). 4) Xoth bb Ooeobhxb xwstesxh 
KMiHia po^OBHa BCei^a nepexojoiTB othobckmi bb poj£B oTija, a 
MaTepMcina bb pohb MaTepn, o^saKo, HMferie, eaMMB BJra&ta>- 
n;eMB npio6pfeeHHoe, nocTynaeTB Tasace bb po^B OTija, sa hckjijo- 
nesieMB GJtyEaB, BHineoTMiEensaro bb ct. 1140 (ct. 1138). TaKam 
o6pa30MB, nojtHoposHBie co cToponu OTn;a BMaiOToa HacaitfHHKaMH 
bb 6jLaronpio6p£TeHHOMT> raymecTsi Hacjri^o^aTejfB. Ecra see 

3THXB HaCJliftHHKOBB B0BC6 He OCTaHeTCH H K&TB e^HHOyTpofeHXB 
H HXB HOTOMCTBa, TO BC& 0CTaJtBHH6 pOftOTBeHHHKH HO MaTepH 
ycTpasaiOTca otb Hacji^noBaHia bb TaEOMB HMynjecTBii (ct. 1163). 
Cai^BaTejrtHO, h bb 9tohb OTHOineniH, MyacecBoft hosb HMfceTB 
npeanOETenie nepe^B meHCEHMB.—Ofimee npaBHJio o tomb, htq 
cecTpBi npa 6paTBHXB h hxb hhcxo^s^hxb ofioero noixa sc aacvii* 
AyioTB, ocjra&seHo ceHaTOMB. Ohb TpetfyeTB, hto6h dpaxBH hjii 
HOTOMCTBO HOCJl'fcftHHXB HBHMCB $3L5T OCyipeCTB^eHlH cbohxb hs- 
cji^ncTBeHHBrxB npasB hjth upraam naariftCTBO. OflHO sse naxo- 
acftenie SpaTteBB bb sehbbtxb ne mototb cxj^ehtb #oc/raToqHHMB 
ocHOBaffieMB eb ycTpaneHiio ceCTepB otb HacJliflCTBa (80/210). 

2. Bb syoepuisiX'b Bepnueoeemu u IIoAmaecnou Myme~ 
emu noA^> ypaenem m> mmtnwsfb e'h moM% ejiynam, rnzda 
yMepmiu ocmaeuji'b ?iocji% cedsi UMibuie, docmatnueecsi eMy omvh 
Mamepu . 

HM6HHO, HOlHOpO^HBie OpaTBH H C6CTPH HJIH HXB H0CXO^HU3;ie 
ETPJKfly Co6oJK) HaCJti^CTBO BO paBHHMB HaCTHMB. OpaBMO 

9to HiiieTB orpaHMHTejiBHoe npHMiseaie. Oho ho npsMftHHdTca bb 
AajtBHitniHXB Ookobhxb JtraiaxB (ctt. 1139, 77/264; 82/49). 
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3. Bx C 6 H 3 U ci> paapaoamueaeMOU pecfiopMOu, uanpaejieu- 
hou na ypaenenie uac&mdcmeennux'b npae% otcenitjUH'h c% Myxc- 
H'lmaMU (§ 83 , o), npednojioamno manatee ocaiaSume amo nepa- 
eencmeo s% Someux'h jmuisix%. 

HM6HH0, Bl* roCy^apCTBeHHOMB COB^T^ npHHHTO, HTOtfU HpH 

HaciiisoBaHiH 6paxE.eB , B h cecTepx. bx>. 6oeobhx'& jrHHiHXB co6jiK)#a- 
JtHCL npaBMa o cegBMOfi soJii nmah sceKCEaro nona. B % Tocyaap- 
ctb6hhom , b Cob§t£ 6mo BHCKasaso npeftnoao^eme npe^ocTaBSTB 
6paTLHMi> sa raaxy npaBO y^epaeaTB 3a co6oio HacTH ? ca^yiomis 
cecTpaMt, Karts, sto, nanp., HM^era m£cto bs, rytfepHinx'B a yfe- 
ftaxs, 3aKaBKa3Ba (cm. § 83. 2), npe^noMseme 9TO 6 hjio OTsepr- 
hjto, a BBiCKa3aHO noscejrame, htoSki MHHHCTepcTBO pa3pa6oTajio 
Bonpocs, o npaBi cuHOBeS Ha HpennoHTHTejrBHyK) noEynKy ftonei 
COHaCJEi^HHH.'B. 

§ 85. npH3BaHie KT> HaCjrfiAOBaHilO pOACTBeHHKKOB'B 

JIHHiH BOCXOAJIU^eM. 

1 . Podcmeennunu 6% eoexodsm^eu Jiwniu nacMbdytomb 
jiuwb 6 % moM'b cJiy%a%, emu nocji% yMepmazo jiuya ne oema- 
Jiocb uucxod.mfuxx, xomsi 5u cyu^ecmeoeaAu podcmeennunu.6o~ 
noeux% Jiuniu , u npu moM% eocxodstipie nacMhdytomb eh eudth 
ucnjiKtHenin. Earn na ocodeunocmb nameeo npaea, cJirndyem^ 
ynaaamb, %mo nacMhdoeanie eocxodsm^uxx podemeeununoe 
nocum% e^eucmeU emenenu ceoeo5pa3nuu xapanmep%. 

Bto CBoeo6pasie 06Hapy3EHBaeTc.il bb ca^yK>xn;eMX». 1 ) B% sa- 
KOHaX'B H^6TX> pim> 0 HaCHiftOBaHiH TOJTBKO pOSHTeJtefi (ctt. 1141 
h 1142). O^naKO, b s, 3aroJiOBKi roBopHTCH „o nopals* HacjrfcftOBa- 
His b s, jiwnm BOCxoj^Hin;e t <£ . Cai^oBaTe^BHO, mokho npennojio- 
sehtb HacjtiaoBaHie se tojtlko po^ETexet, ho h jQjyrHXT, bocxoshhi.hx'b 
(Mefiepn, IHepiHeHeBHTO). 2) Pop;HTpjiH mh jqiyrie BOcxosHinjie na- 
cjA&yiOT'& tojibeo B'B tomb cjryqaii, Kor,o;a HMyn^ecTso 6d3H0T0MCTBeE- 
ho yMepinHX'E ftixei 6uju> ycTynireHO chhj hih ^oxepH 

pO^HTeJUIMH npH 2 SH 3 HH 0 THXX. HOCJI'fcSHHXB (C 00 Tb 4 tCTB 6 HHO ^pjrHMH 
BOCXO&HBptMH), B T» BIfli ^apa, HIH HpH^aHaTO (67/279), 

TaKoe HMymecxBO „ne m> bhk 4 Hacif’lfteTBa, a ieo ftap'B, bo 3~ 
Bpan^aeTcs kx> po^HTezaMX., EmjiOMy xo r hto soro Ohio noify- 
h6ho w (cx. 1142). 3) Tanoe HcraioHHTejtBHoe Haca^^OBaHie pojtare- 



jreii h cooTBiTCTBenno ypyriixT, bocxosaiipcxT, BH3biBaeTb cepbetmoe 
cOMainie st caMOM't xapaKTopi HacaifloBuHis boc- 
xoji.amHX'b. Bt caMOMi, ecjiH poftHieaH itoJiyqaKm, o6pa/mo 

TO, HTO OHH HOHapMjni TtTflMT, TO 3TO 6CTB JlHHit B03Bpaffl,OHie 
flapa, a He HOJiyneHie HacaijiCTBa. Haim, ceiiarr, fffcioTBHTejibHO, 
Tarn, h CMOTpim,: poftHTejfH, noavaKP/b aapT oupaTiio, He ooiisaiiH 
HJiaTHTb H3T Co6cTB6EHarO HMyiHyiCTBa AOJiriT CBOHXT ;i,f,TeK, TTO OHH 
06.fl.3aHj,I fijjjfit 6 h aiiia/rt, eciiH 6 h cTHTajiHCb Haca4sHHKaM.H (73/436 
h 758, 75/821, 76/274, 99/12). ToiKa 3pimH cenaTa B036y- 
acsaeTi,, oaiiaKO, cOMHinie bt pvccKoii iiHTepaT-ypli. B. m., npa- 
bmbho Boe-TaKH, bt, BHjty CBoeoGpasHaro xapasTopa Hacalaoisaimi 
bt, JiaaiH Bocxo^amefi, HpHaepffiHBaTtca toheh sp'BHia cenai’a; t1,mt 
G oalie, mto 3aKOHT> npHMO roBopHTT bt, spyroMT m4ct 4: „po^HTea:H 
ho HacJii/i.yiOTT ho turf; yiaet hxt>“ (ct. 1141). 

2. Eu$e Meu%e mojicho cnumamb mcjimdoeaHieM-b nomcm- 
ueuHoe ejiadmnie omya u Mamepu miyiupcmeoM'b, npioOjmmeH- 
HUM'b dmmbMu, e% cjiynam ux~b 6e3nomoMcmeewHoii- CMepmu 
(cm.. 1141), many, nano noxu3ueunoe e.mdmiie m ecmb, ko- 
■mhho, uacjmdoeame. 

.VKaBaHnafl ct. 1141 Hy3£jia,eTCfl bt, tohrob&hih, 1) II penile 
Bcero, hm&iott jih npaBO noatH3H6HHaro BJiantaia toubko poTHTeaii 
ran Bocxop,aiB;ie? Boapoc-b stott, ocTaeTca otkpbithmt, Bt. jopa^H- 
T8CKot JiiiTepaTypl, okjtohhh piiiiaTf, ero OTpapaTeabHO (iianp., 
Mefiepi). linpoaeMT, npHHHMan bo BHEManie, a to yiragamiafl: CTaxbfl 
HM%6TT CBOHMT, fjarOJIOBKOMT: „0 HOpHflK^ H.aCjfT3,OBaHifl BT, 

BoexoASTpeir', reasaaocb 6 h npaBMbHo paenpocTpaHHTb ct. 1141 h 
na Tpy ruxb BoexoaamHXT, k&kt, 8to ejiiaaHO bt othoihohjh ct. 1142. 
T&mt, HO m e h b e, OTT, TaKoro pacnpocTpaHeitia c-irlflyeTT, B 03 - 
jtepacaTbca, bt btoj toto, tto noHCH3H6HHOe Biiait/inie OTpa h sra- 
Tepa: HMieTT, xapaUTepT, aanMeffrapHtii, a naiai, 3auoHT> npusHaeTt 
npaBO Ha aameHTU tojt&ko 3a po«nTe.wiMH a ; j , Item it. 2) Bt, mre- 
paTypii cnopno Taicse noHHMame caosa „npio6p4T6HHoe“. Gafc- 
RyeiT, jih no,a,T, 3 thmt, cjobomt pasyMiTb HMisie, iiplofipifenHoe ea- 
mhmh niTbMH (6jiaro0a3iHTOe) hjih Boodipe BCHKoe HMtaie 6 ji a r 0 * 
H p i 0 (5 p 1, T e h h o e, itaiipHMlvpB, ^ocTaBnxeeca no nacjttflCTBy hjih 
sapeHiio, hjih Tasace p 010 b 0 e HMlnie. CeaaTT paflpliHiaeTB 
jfmnoe costniime bt eMHCJii djiaroapioSpBTeHHaro HMiHia (08/69, 



81/8, 72/16, cp. 67/279, 69/16); poxoBoe jeg HM^nie He HO^e^£HTi 

OT#a^£ pO^HTe^HMH BB H03£H3H6HH0e BJiaX^Hie, a H^eTX BB 60KO- 

khs jimm (08/69) *). 3) CoMBinie B036y3Kx&eTB eiu;e h cxobo ,,hm4- 
h i e tt , cjitxyeTB jm 3 X&cb pasyariiTB HMyixecTBO tojtbko hgxbhjkh- 
Moe hjih Tame XBBMMoe. JaHHoe coMHime ceHaTB paspiinaera 
nojioacHTeJiBHO (08/183, cp. or, 1145). Bb qaoTHOCTH, h 3 HKghb 
npHMO TOBOpHTH 0 KaHBTajtaXT?, aOHieABIHSI. KB aiTSMH otb pojta- 
Taaefi* EtMenno, bb cjiyqai fiesnoTOMGTBeHHOft cnepTH xfrreft, poxa- 
xexH hm4idtb npaBO, na ocHOBaniH cyxe6naro o tomb cBHxfrreJiB- 

GTBa, noJiyqaTE. nponeHTH H3B KpexHTHHXB ycTaHOBJieHit noaKBTSHe-H- 
HO (CT. 1145 K CJI.). 

8 .' Bb eyBepnmxrb *Iepuuso6CKou u Hosmaecmu , e-b npo~ 
mueonoJiooKMocmb oSwfiMy pyccnoMy npaey, podumeJiu nacjm- 
dyiomb 6^ 6jia8onpio6pmmeuuojm> UMyw^eeme% dmneii ceoux'b . 

HacrfxOBaHie bto, oxHaKo, hm4gtb m^cto bb tomb jfhuib 
cjyqafe, Korxa chhb ran xohb ho tojibko yMpy tb 6e3x&THO, ho h 
H e ocTasaTB 5 no ce6& poxotb6hh0Kobb bb nepBoi 6 okoboh jchhih, 
HM6HH0, poptUXB HH eXHHOKpOBHHXB H 6HHHOyTpo6BKLXB SpaTBGBB 
h cecxepB hjih bxb hhcxoxhhxhxb (ct. 1143).—IIpaBO ry6epniH 
^epHHrOBGEQH H IIOJITaBCEOH 3HaGTB Tame B03BpaTB OTHy MS 
MaTepn npaxaHaro, a paBHO xoro HMymecTBa, Koxopoe 6 mo hmh 
BHX’ fejieHO cbohmb x&thmb. TaKoi B03BpaTB nacTynaeTB He TOJTBKO 
bb tomb GJiyqai, Korxa xfera yjvrepjra 6e3s4THO, ho h bb tomb 
cxynai, Korxa y hhxb Ghjeh x^™, yMepmle xo coBepineHHOJi&Tifl 
(ct. 1148). 

4. B'b o uacjimdoeaniu eocxodwiquxb cjm- 

dyemb saMmmumb, %mo eoexodmqie Mosytm uacjmdoeamb no - 
epedemeeuno ; oduaoco, manoe nacjmdoeahie ne Sydem/b uacjm>- 
doeanieM'b eooxodm\\ux% a donoeux^b. podcmeeununoeb. 

HanpHM&pB, yMepxo rai^o A, He octsbebb nocjrfj ce6a hotom- 
CTBa H HMils BB SCHBEJXB OTIja B H X^X^ HO OTQy B. HaCit&XCTBO 
HOJiyqHTB x^X 3 * a h© OTepB, thkb kskb Hacji’fexoHaHie bb 6oEOBoft 
jihhIh HacxyHaeTB upa HeHMisiH poxcteghbefobb bb ^hhih hhcxo- 
Xfiffi;et. OxnaEO, gcjih hoc &t> Toro yupeTB B Tame 6e3BOTOM' 

*) HOnoTKOB-B, 0 nopsiXKB BacnBxoBaHia jthhIh BOcsoxsmeS no 
pyecEOMj^ Hpasy (Bonpocn npana, 1912 kb. YII (3). 

I 
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oTBeHHO, to eMy dyaen, Ha^TfypsaTr, OTein> B. Tarawa oSpaaourB, 
oTeixh nojiygara Hacjt^oTBo cBoero cHaa ire nenocpeACTsenno, a qe- 
pes’B CBoero 6paTa B, nocpe^cTBeBHo.'—CorjraoHO npEssTGii Ilpoeirroati 
cHcxeMi onepeaeft (pagp^oBi), Boczo^amie nojryqaiOTT* npauo na- 
BJiiaoBania bt> ooBiKHOBenHOMB nopH^Kfc (motebm kt. ct. 1357). 

§ 86. npn3BaHie K'k Hacji4jAOBaHiio nepejKHBmaro 

cynpyra. 

1. HeaaeumMo omb nacjirbdoeauin podcmeeunutio#% et 
natueM'b npaen> npuancmo manatee nac^mdoeauie nepeotcimaaso 
eynpyea. Ran* u Hacjimdoeauie eocxodmqux^, oho u<\mem r b 
eucvieu cmeneuu moeoSpaanuu xapanmep'b. 

Bto CBoeo6pa3ie odnapyasHBaeTCH bt> ca&gyiomeM'B, 1) Ha- 
cjrfe^c tb eHHoe npaBO nepe^EBinaro cynpyra bt> pa3Mipi J / 4 rbhjkh- 
mocth h 1 h He^BHatHatocTH KaK'B poftOBOi, t&e% h 6jiaronpiG6p£- 
T6HH0H, HOCETT» na3BaHie y k a 3 H o fl qacTE (ct. 1128, 1148 E 
a;p., CT. 1153). Bb CBH3E C r b 9THMT» B03BHKaeTB BOHpOCB, CafcflyeTB 

jih npaBO nepearasniaro cynpyra Ha yuasHyiG qacTB npESHm 
Hacjii^cTBeHHHMT. npaBOMB. BonpocB qtottj 6ojihe$k> Baac- 

hoctb, Ta et» KaK'B ecjin CEHTaTt. nepescHBinaro cynpyra nae.aii&HH- 
EOMT>, TO BM&CT& CB T&MB Heo6xO£HMO ROIiyCTHTB H BTO OTB'lTCTB a H- 

hoctb co6cTBeHHRMB EMymecTBOMB 3a ftoarH vMepmaro cynpyra 
(§ 89, 1). CeHftTB h e c a n t a e t b nepeKHBmaro cynpyra na- 
CJl^HHKOMB (71/1124), H BB CBS3E CB 3THMB nepBECHBUlit CyEpyrB 
OTBinaeTB 3a jioairE noKOfnaro cynpyra jehihb bb paanipt no&y- 
neHHOH BMB yKa3iiof nacTn, a He co6gtb6hhhmb EMyniectBOMB 
(68/563; 88/711. Stott. BSTMaTE. ceHaTa Ha yKa3HyK> nacTB, OTpHixaH)- 
rn.it naca^CTBenHyip eojiio, jrfet ctbhtb ji bho, OTBtnaeTB, CBoeofipas- 
HOt lopHUHnecKOt npupo# yKa3H0ft nacTH, keet. sto bh^ho m*b ftaxn- 
HMmaro (2—5). Taim, 2) npaso nepeajEBEiaro cynpyra na ynas^ 
nyio qaert scer^a npEanaeTCE EMyniecTBOMB (UaronpioSp'fc- 
T e h H u M B, XOTS 6u ora qaera SMJia BUA&Aeffa hsb pojsoBOro Ejiyme- 
ctbe (n. 6 ct. 397). HoTepa xapaKTepa pos,oBoro EMyn^ecTBa nona* 
3£>iBaeTB, hto yKa3Has nacTB nepe^asniaro Gynpyra ho bctb na* 
cjiiECTBeHEaH #ojih, Taa'B saKB pouobhh HMymecTBa npn nacJi'fe- 
SOBanin ne E3m4hhiott» CBoero xapasTepa. 3) IIpaBO sa y&aaHyio 
naCTB, BTs npoTHBonoapacHOcTBHacai^CTBenaot &0.54, He nepexo* 
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HHtb no Hacai^cTBy, pasB^ tgjibko ‘caMHMB cynpyroMB npa 
ero2KH3HH6ujrasaaBjieHa npocbfia o BHjtiai (ctt. 1152 k 1153). 
0$HO $aETOT6CE06 BSa^Hie JEa3HOfi HaCTBK), 6 gbb _ no^ans upoct- 
6m o TaKOBOH, ©n^6 He ^fcjEaeTB OBSOBiBinaro eynpyra coo- 

CTBGBHHKOMB 9T0H nacTH (88/95). TaKHMB o6pa30MB ? npaBG Ha 
yKa3Hyso sojejo HepejKHBinaro eynpyra hm£gtb xapaKTepB ffl^naro 
HpaBa. 4) IIpaBO sa yKa3Hyio hojtio, bb npoTHBonojto^nocTB HpaBV 
Hacjii^OBaKiH, ne noraraaeTCH seicKOio pbhogt bk> 
(gt. 1152). CjriMpBaTejiBHo, oto npaBO He tojelko mhhgg, ho h 
nomM3HeHHoe. HanoaepB, 5) nepensHBinift eynpyra HM^eTB npaso 
Ha yKa3Hyio eojoo He to^bko H3B HMymecTBa nepeacHBinaro cy- 
npyra, ho TaKHce hsb HMymecTBa tgcta hjih CBGKpa 
(ctt. 1149 h 1153). Ups stomb, bb Hac.THOcTH, Kor,a;a 3a yMepr 
11111 % cynpyroMB Hepiaisiaro Hiinifl He 6 hjio, a 
ocTajrocb o#ho tojebko ^bbsehmo©, to nepeasHBrait cynpyrB hm4©tb 
npaBOnayKa3HjK) 3,ojho saace ups hchshh CBGKpa mb: tooth hsb 
se^BiffiHMaro ero Minin (ctt. 1151 b 1153). 8to irocai^Hee 
BpaBO CTOHTB BB pl»3KOMB UpOTHBOplmH GB UpaBOMB HaCJE^OBaHlH, 
KOTopoe npe^HOjraraeTB Hac5fe^o,n;aTeM 5 t. e. cmgptb raiia h Boo6ro,e 
OTEpHTie Hacjr^^cTBa (§ 88. 1). 8to HenopManBEoe HBaenie cb toh- 
kh spisia Haox&^CTBeHHaro npasa, cenaTB HHTaeTCH ocHadsTB, 
^onycKaa BE. 13 _i.iEB nps hck3hh CBenpa mh tooth jehhib H3B poao- 
Boro HMtaia, a hg .6jraronpio6piTeHHaro (84/23, 97/68). IIpo- 
thbb TaKoro orpaHHqHTeatHaro TOjiKOBanis ceHaTa npaBMEHo bo3- 
paasafOTB MHorie e;hbhjehgth, h6o, cornacHO 3aEoay, OB^OBiBnrit ey- 
HpyrB HOuygaeTB yKa3Hys> nacTB kheb H3B poxoBoro, tekb b 
6jEapoErpio6piTGHHaro Minin. x Ito--3K6 KacaeTes BH^ina yKa3Ho& 
nacTH hbb pHEHiaro HMynjecTBa CBGKpa hih tgcth to Ta- 
KOt BE^iHB, BB CMy npHMOTO HOCTaHOBHGIliH 3aEOHa, HpOHBBO- 
ipiTcs mhib nocsi kohhhhh CBGKpa rkr tggth hbb Toro 
HMyio^ecTBa, Kasoe bb ^ghb ero cMepra bb saraHHOCTH OEaaeeTCH. 
BnpoHGMB, OTGTynjteHiH otb B3FHH,a;a Ha yEa3Hyio hhctb, 
KaKBHafflHHoe h hosbbshghhog npaso, hm&eotch bb saKOHi. TaKB, 
1) BB HHTGpecaXB KpG^HTOpOBB, HpaBO Ha H3B yMGp- 

niaro eynpyra y&a3H0i qaera ^pyroMy, bb cjrynai hggoctoht©5i»- 
hocth noG^i/pTHro, nepesoEHTB npn ero kh3hh eb EOHKypcy hhh 
H enocpe&cTBeHHo eb Epe^HTopaMB (ct. 1155). Tbkb, 2) ^anie, bb 
HHrepecaxB ssen h, npaso na yKasnyio nacA npHpaBHHBaeTCH kb 
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HacaiftCTseHHOMy npasy, Hmghho, ecm ojhht. ebt, cynpyroBi, flymen, 
mnieHB BcfcxT, npaBT, cocToania, to spyroMy, He yaacTBoaaBineMy 
bt. HpecTynaenis, BHfttaaeTca H3T. mfoiifl yKaanaa aaoTb teet, 
ace, EaEb h no G^epTH cynpyra (ct. 1159). 

Bee cBoeo6paBie lopngHaecKoii npapoira yKasnot TacTH nepe- 
acHBinaro cynpyra o6 T»acHaeTca t4mt,, eto OTa aacTb hm46Tt» 
xapaKTepT, anHMeHTapHKfH, npOMTOqHHl e BOBHHKJia ona bt. cbhse 
CT. nOMicTHOH CHCTeMOfl. lips 9TOH CHCTeMii }KeHH3,HHH He 
Moras Haeji'kftOBaTB noM^cTifi 3 flafer 3eMJis est, cjtyacSbi ne bhxo- 
£0Jra. O^naKOj no ciaepTH B^a^i^eBT. HOM&CTifi, acema eme 60a£e, 
qtMi. npeay^e, Hya^aMCB bt, nponsTaniH e Boo6m,e coftepKanm. 
IIoeTOMy, B^OBa craaa no&ynaTB sa npoacHTOKT, H3BicTHyK> nacTB 
HMymeCTBa 10, 15, 20 co 100 neTsepTet, t. e. 1/10, 1/7 (oeojeo) 
e 1/5, bt, 3aBHCHMOCTH ott, Toro, yMepT, jin es MyjET, Ha cjryndfe, BT, 
noxoji;4 me bt, cpaaceHis. Bnocafy^cTBiH, Kor&a H3T, upoaraKTOH- 
HOH, H0aCH3H6HH0t ftOJlH HaTaJTO pa3BMBaTBCH HaC-ETfejpJTB6HH0e UpaBO 
b&obk, ea Ross 6aaa onpej^aena bt, cpe^HGMT, bt, oftHy ce^SMyio 
h pacnpocTpaseHa Ha HacxiftOBaHie Tame BSOBHa. ^Jto ace KacaeTca 
yica3HOH flojra jbi^imocth, bt, pasM^pi 1/4, to 3£&cb y-Ee cks- 
saaocB Bxiaaie BH3aHTifcEaro npaBa.—BKmeH3&oaceHHHMT> fipoacxo- 
^eaieMT, yEa3aoft qacTH HepejEHBinaro cynpyra h oObHCHaeTCH Ta 
^BotcTBeHHocTB H^ef HacJiiftOBaHis h npoHETaniH, EOTopaa nps&aeTT, 
eBoeo6pa3ie Hactf^OBamro cynpyroBi, bt, pjcckomt, npaBfc. 

2 . Hedoemamomocmb ooesnenenm mpemmmaeo cynpyea 
nymeM'b yKasuou naemu no6ydujio name sanouodamejibcmeo 
63ciM%H r b dmou naemu donyemumb npaeo na no^euBumnoe sjia - 
dibuie nepeatcueiaaso cynpyea podoeuMfb uMimieM% dpyeoso cy¬ 
npyea, coemaeuemaso o moM% mmapiajibnoe aaem-u^anie (npuM* 
%% cm. 1148).. 

Ho, HepeacHBinifi cynpyrr, bt, npasi OTpenbca ott, noacH3HeHHaro 
bji attain h HOTpeOoBaTB ce6i bt, co6ctbobhoctb yKa3Eyio goxs) 
03^ po^osoro HMinis (to ace npsM.)* Em;e #aa£ine hoihso cospe- 
HeHHoe 3anaftno-eBponeicicoe rpaas^aHcsoe 3 aEOHO^axe ji bctbo, koto- 
poe npaBMBHO OTEaaajiocB otb Baras^a Ha HacataOBEHie cyiipy- 
roBB, KaKT> Ha o6e3neneHie hxt, hposchtobhoh> aohobd. Oho hcxo- 
JfHTT. H3T, TOTO B3rjIB/I,a, TTO, npH C 0 BpeM 6 HH 0 MTj CTpOGHlH T^CHOt, 

HH/qjBHji;yaj[BHoll combe, naHOojrte 6 m3khmt> jleii,omt, et, yMopmeMy 



894 - 


cynpyry HBjrneTca nepe^HBmii eynpyn,. IIoeTOJcy, BCJt^CTBie sto k 
ceMefaofl 6 hh3gcth, repMancKoe npaBo, a .Tame e Ilpoeim. He 
tojibko npH3HaK>TT> 3 a irepencHBiraMT. cyapyroMH npaeo Ha h a c jc £ 3 - 
GTB6HHJK) 3,0™) H6 TOJTBKO yB8JlH l iHBaK)T r B p a 3 M £ p T. 3T0H 

3,om, ho npH3BTBaiOTi. aepeJKHBiiiaro cyjipyra kt. Hac.rMoBa- 

H1K) Hpe^HOHTHTGJlHHO nepe^T. pO^CTBeHHHKaMH, fiOJTfee OT^a- 
ieHHBiMH. Tam, b % TacTHOGTH, no IIpoeKTy, nepeacHBuiift cynpyrt 
HOJxynaerb neTBepTyio Bacrt Bcero Hacrf^cTBa, Kor^a HacaiayeT % 
bm4gt^ gt. po,3GTBeHHHKaMH nepBaro paspa^a, nojioBHHy —oh pon- 

GTBBHHHKaMH BTOpOBO pa3pH,a;a, TpH HGTBepTH-CB pOftCTBeHHHKaMH 

TpeTtaro paspa^a h bcg HacaliHCTBO, Kor^a He ocTaxocb poncTBeH- 
hhkobt. uepBBTXB Tpexn pa3pn3,OBT> (gt. 1368, cp. oGm.erepM. yjrosc. 
gt. 1931). HaKOHenn, h Hame 6ojt^e hoboo 3aE0H03,aTex£CTB0 Tame 
MaJio-no-Majiy cthhobetch Ha nyTB coBpeMGHHaro 3ana3;HO-eBpoiieI- 
crcaro npaBa bh Bonpocli o HacaiftOBaniH cyixpyroBn. Tann, 
1) ,a;ara npnsoBaro B03Harpa?&3;eHiH ? upHTHTaioinincH - JispaMT. 
yMepiHHMH Hocjii GOBopmeHis 3;MGTBit, 3a KOTopats sto B03Harpa- 
3K3eHie Ba3Han6Ho, a Tame 3 ,om 5 npHTHTamijacH y6HTHMT> paHie 
COBeplfleHiH ftilCTBil, BKftaiOTGH HOJEHOCTBIO B^OBHMT) O3HaH0B- 
HLIXT. JEHHH, 6 C Jt H HOCali HOCjrfiflHHXH H6 OGTaXOCB pOtfGTBeHHHKOBT. 
bt. npHMol HHcxoAHn^ef jehhih (gt. 1148 2 ). 2) AsTopcKoe npaeo 
nepexo^HTH e&jihkomt. eh cynpyry eh GOBMkTHO gh po- 
BT. oSl^yiQ HXB CO6CTB0HHOGTB, BT. paBHJblXT. ftOMXT., 
Kor 3 ,a cynpyrn hjth po/chtcjeh OKa3HBaiOTCH e^HKCTBesHKiMH sa- 
cji^HHKaMH bh oTaoineHia aBTopcnaro npaBa (ct. 6, cm. §27. 1 2 6). 

3. B'h eyoepmttX‘% u ymdax^ 3a%aenaQbH coynacmuimu 
e% uacMdsmem uj&miom'b npaeo oemaeumb m co6ow cjirndyw- 
tqyio edoem ynmnym %amib ns% u.mbnm Myowa. 

Gt. 9T0fl H&IBIO OHH 30JI5EHBI y^OBXGTBOpHTB ee 3,6HBraMH, HO 
OBiiHK'fe HMifliH, COOTB'feTCTBeHHO T&MB 2E6 HpaBMaMH, KaKT. H 6paTBH 
bt. OTHomemH cecTepi. (gt. 1148 1 ). Hpejutoaceme MesbiimHCTBa ko- 
MHCCin BH Pocy^apCTBeHOMT. CoB^Tt UpeftOCTaBKTE HaCJltEHHKaMH 
iipaso y 3 ,epacaTE. 3a MaTy bhobbio nacTB He 6mo hphhjito (cp. § 84.2). 

4. Bt npaem eydepniu z Iepuusoec%ow u HoJimaemou npa¬ 
eo na&mdoeaniH cynpyeoe'h peeyjmpyemc& e% fifojww&Mb 
coomeTbmcmeiu ct> coepeMeuutm'h sanouodamejibaneoMX. 
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Tatcfc, l) nepeacHBimfi cynpyra nojtyqaeTT* TpexBto qacTi* scero 
* HMym,ecTBa, npiofipiTeiiEaro o6^hmi Tpy^aMH o y 11 p y~ 
tobt,; Kor&a xce bt> 6paK& iips-HCHTO He 6rao, to HacjifyayexT* 

BO BG6MB 9TOMB HMymeeTB'fe (n. 2 CT. 1157), 2) XOTJf liepe;KUBIlri& 
cynpyrT, He HAiierr, npasa na HacJi'&xoisaHie bt> iiMymecTBt, ups- 
Has;jie5KaB3ueM'B bt, coficTBeHHOCTB xpyroMj cynpyry 
(it. 1 gt. 1157), ojtHaKo, bt, HacTrtocTH, HteHa HMteTi> npaso ita 
nojiy genie onpe^ixeHHoi gaora h3t> 9Toro HMymecTBa bt, hohsh3H6h- 
HOe BitajtiHie bt, tomt, cjtyqai, icor^a OHa He noaygaeTT, oSpaTno 
npHHeceHHaro eK> bt, ceMtio Myna nptrgaHaro (n. 4 ‘Hox gt. 1157). 

§ 87. ripH3BaHie kt> Hacji'fcAOBaHiio icasubi h ocoSeH- 

HblH IIOpjIJI.OK'b HaCJI'fejI.OBaHijI Bl> CJiyMa5JXT>, H31> OSlIlHX'b 

npaBHJIT> H31>JITblXT». 

1 . Kosda noMffi ys-epmaso ne ocmauemcH eoece nacjimfl- 
HUKoe^, turn xomsi u ocmauymcsi , ho hukmo us mix'h m 
yeumctt e<b meneuie deemnu jmnn co epeMeuu nocjuhdnHso npo~ 
nenamaum e% evbdoMocmw^ eusoea o mnro 3 m nojiynmist ua~ 
cjimdcmea, ujiu me us'b neuemuxcn et smorm cpom mmmo m 
dmam&YWh ceoeso npaea ,, moeda mtyufecmeo npusnaemcsi eu~ 
Moponwbuwb (cm. 1162). 

K.t> axoMy cJEft^yeTb npnfiaBHTt, hto HMymecTBO fijiaronpi- 

06plT6HH06 CTaHOBHTCH BHMOpOHHBIMT,, KOFga H3T> pO#a OTIia 
He OCTaJIOGB HH OXHOrO po^GTBeHHHKa, a H3T, po^a MaTepB — e^HHO- 
yTpOdHHXT, 6paTE»6BT» H CeCTepT, H EXT, HOTOMGTBa (ct, 1168). B-b 
HaCTHOGTH, BT* CJiygai H6HBKH HaCJttjtHHKOBT* BT> HOiyrO&OBOft CpOKT,, 
cb xhh iiponegaTanin bt, ny6jLHgnHrxT, BixoMOCTHxi,, HMyitiecTBO no* 
cTynaeTT, bt* oueny n TaitHMT* o6pa30MT> oho ne oeraeTCH 6e3npn- 
30pHHMT* (CTT. 1164, 1165 H 1166). 

2 . BuMopoHHW u'M’tjmecmea oouKuosemio oopaupimmsi ne- 
nocpedcmeeuno 6% socydapcmeeunyw %asny. 

TaiCHMT, odpasoMx, Ea30& npnHa#.ae3KHTT, BHMopoqnoe npaao 
(92/59). npHBHaHia raymecTBa bumopomhmmt* h o6pamemfi ero 
bt* Ka3ny He TpedyeToa oco6aro o tomt, xojiaTatCTBa Hepe&T* cy- 
Som^: to h spyroe HacTynaeTT* b'b cmy HGTeHenia BHiiieyiiO&auy- 
xaro (1) ^eGHTHEiTHnro cpoKa (91/2; 92/59). KpoM§ Herrocpex<*T’B ; 5H- 
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aaro o6pam;eHifi bhmopohhhxt, HMyniecTBT. bt, KasHy, ohh Moryra 
6rtb T&oce o6pam;aeMf>i bt, nojiBBy pasaHranxT, saBejreHif, co- 
cjiOBifr h b&somctbt,: Y*ie6nux , b 3aBe,n;eHit (gt. 1168 — 1169), 6aa- 
roTBopHTejtBHHx't ygpea^eHit (ct. 1169 1 ), bt, nojtbsy ^yxoBHaro 
B^OMCTBa (CTT. 1170 H 1171), flBOpHHCKHXfc OfilUpCTBS (CT. 1172 
h a;p.), ropogOBT, (ct. 1172 s h ap.), Mopcicoe b^omctbo (ct. 1178). 
Bt> BaCTHOCTH, BC& HaKOUHBimHCH no HaCTHBIMT. B3HCKaHiHMT» BT» 
npHGjTCTBeHHHXl. M^CTaXT. CyMMET HOCTynaiOTT, BT. KOMHTGTT, UpH- 
apforin 3acjtya£eHHHx r B rpaHc^aHCEHXT, ^Ihhobhhkobt,; bg& ase GyMMH, 
HaKOHHBffliscH bt. cyfteSnHXT, M^GTaxB, ycjroBHO o6paia;aK>TCB bt, 
Ka3Hy (ct. 1177). HaEoneni'B, roslk npasoBaro B03Harpa^eHis H^yTT, 
BT. HHB a SHE ff EIH KailHTaJIT, (GT. 1176). 

3. Bomu%amn% eonpoc% cMdyemb jiu %amy u dpyeisi 
ynpeotcdeuist cnumamb HacjmdmmaMu. 

TepMaHCEoe npaBo Ha ftaHirai BonpocT. OTB&naeTT. yTBep,a,H- 
T6JEBH0 (GT. 1964). CeHaTB TaKJKe GHHTaeTT. Ka3Hy Hacai^HKOMl 
no 3aKOHy (p£m. 06m;. Co6. 1 Kac. ^en. 87 r. J\T° 19). ,I(Mctbh- 
T6.IBH0, CaMT. 3aKOHT. 06H3HBd6TT. EaBHy H UpOM M^CTa H BtflOM- 
GTBa yftOBtfeTBopHTB ^ojira, Ha HMimaxT, aeacami si> h Boo6me otb^t- 
GTBOBaTB BB HCEaXT. HOpHftKOMT., 3aK0HaMH yOTaHOB£GHHHMT, (GT. 1263). 
Ho, TaKT. KaKT, M0M6HT0MT, nplodp^TeHiH KaSHOIO BHMOpOTHarO HMJ- 
u^ecTBa HBM6TGH He OTEp&iTie Hac.rk;ii;cTBa, a ncTeieale ftecHTH-rfeT- 
HHrO epOKa GO ftHH HOGJrfeaHet nySjTHKapiH 0 BH30 b£ BaCftfe^HHEO bt, 
(89/64, 91/2), to Eassa mh 3aM4HHH>mee ee HSB&CTHoe ynpesc^e- 
nie h o&neGTBo ne OTBinaTB no #o.a:raMT> Hae.ai;ii;eTBa, no- 

raineHHHMn 3a 3TO BpGMH 36MOKOH) ^aBHOGTBK). 

4. Ymo Kacaerrwfi, nanoueyfb, ocodennazo nopndna uacjim- 
doeanitt 6% cjiy%anx%, m% o6%u l ux r b npaeujvb mwmuatrb, mo ma- 
nou nopsido% r b npedycMompmm cm . 1184 u cjimd . m. X %. I. 

TaKT,, 1) OGOfieHHBEB' nopH^OKT, HacjfkflOBaHiH HpHMiHseTca y 
KpeCTBSHT,. HmT, ftOSBOMeTGH pyKOBO^CTBOBaTBCH M&CTHHMH o6h- 
naHMH (§ 12 I 3 a). 2) CyiijecTByeTE rajcace OGo6esRU& HOpH^OEi, 
HaGrt^oBaHin bt, HMym,eGTBaxT, cgbutbhhxt, (jot. o cchjtbh. gt. 428 
h G5.), Hmghho, Hpeacn;e scero, bt, EanecTBi HacjE^HHEOBT, kt, hmj- 
meCTBJ CGHJIBHarO HpHBTJBaJOTGH 610 npHMHe HaCJTfeHHHKH (HHGXO- 
h nepeacHBiniS cynpyrT, bt, GBoefi gacra. npamo Hacjria- 



HHKH ? T. 6. UpHSHBIllie Cl. CCMBHHM'B Bl Ch6h]>& ME pO^HBIHieCil 
T&Mib („Haxo^sm;ieca b% 0e6epe“, ct. 428). HepesKEBiniil cy- 
u$yv'b ) t. e. EocS&^oBaBmifi no cbobh bojt 6 bi m$cto ccbukh, 

HJIH BCTJEEBJIlit TSMl Cl. CCbUr&HHMli Bl. SpftKB, EOJiynaeTl. GBOIO 

saKOHayio aacTB (ct. 428). Ho, npE neEMtaiE npHMBisi, nacjiijp 
hhkobi.— nepeacEBmit cynpyri, nojty^aeTi. se ao-iio, a see m&y- 
mecTBO (ct. 429). ftaa&e, HMymecTgo ceMbHaro Moasera. uocTynsTT, 
bi. HacjiiffcTBo po^HTeJtSMB, ecjiH popMm cocaanaaro aspa ojpaoro 

\3Bania Cl. HHM1, HJIE pO^HTeraMl., EpHSklBIEEMTi Cl. HEMl Bl. M^CTO 
OCHJLEE EO GB08E BOrfl (cf. 430). Bl CJiyEa'fe neHM'feHia HHKOTO E3T 
BBfEE6E0EM6H0BaHHHXl. HacMlHEKOBl HJIH HeHaxOH^eHis EXl BT> 
CnfepE HMyniecTBo npo;n;aeTCH e nocTyEaeTi bi coctebt. 3 koho- 
ranecEaro KanETajta ccBnn.Hi.txB (ct. 481). GkohomheockIe Kans- 
TEJIl CCBUtBHBIXl. CTETaeTCH 3^CB HaCJt^KHKOMB, E0E6My EMJ- 
ii];ecTBa ccE.nu.HMxi, se Moryn, OKasaTbCH bi EoaoJKoniE beiho- 
porabtxi (pirn. 06m,. Co6. I Kac. Jten. 04/10). 8) Cym;ecTByeTi» 

TEKJKe OCOdeEHBlt EOpHB,OEl, HECirfiROBaHiH Bl aBTOpeKOMB 
npaBfc (cm;. § 27 I 2 6). 4) Hama rpaac^aHcsie 3aKOHH EO;a,po6HO 
roBopHTi, Tanase o Hac^4n,OBaHiE bi EMfeiaxi 3anoBi&&HHxi 
(ct. 1192 E CJt.), Bp6M0HHO B a E 0 B t> # H H X 1, (CT. 1213 1 ” 9 ), 
no^aJiOBaHHHXi, Ha npasi Maiopaia bi, 3aHa;is;HHxi ry6epHisxi 
(ct. 1214 e cjc.). Bi. nacTHOGTE, hm& 6 tcs ocofioe yKasanie na sa- 
cjil^oBaHie bi, ynacTKaxT, otbb^ohhhXi eo EpaBHJtaMi 20 mm 
1848 r. M;ajtOEMyniHMi. ftBopmaMi. 9te yiacTKE EepoftaKuca no 
Haca^cTBy 6631, BCHKaro paBjipoS^eHtn (ct* 1191). 6) Hatfc- 

iotch Taoxe ocoObie EocTaHOBJtemn: o HacjtiftOBamH noexi miii 
^yxoBHaro 3Basis naHarii h Kps ctobt,, phshhhi (ctt. 1286 
ii 1187), o HacEisoBasiH HexpHcTiaHaMH cb. heohi. (ct. 1188 
h cjt.), a Hac&’feftOBaHiH fiescpoTHHXi no&roBi HHOCTpEHn;a, BHecen- 
hhxi bi, rocysapcTBeHEy© noitroByH) khetj (ct. 1218), o Hacrf- 
^OBaHin uocjii BoeHHHXi . hhhobi (ct. 1219) m o HacrtiOBanin bi. 
em&hje MajtopocciScEHXi Ka3aKOBi (ct. 1220).-—HpEBe^eHEErS 06- 
sopi OTCTynaemt on o6npro Eopaipta Haca^oBaHiH EOKa3HBaeT%, 
eto GECTeMa npH3BaHis El. HacjilaoBaniH) eo 3aK0ny fta^eso ho 
HMteTi. y naci toto e^sncTBa, KOTopoe 6 hjeo 6u Hce^aTeiBHO. 

5. Hesaemtmo om% ocoSemazo nopndm npmeanm MMfi 
%% nmjmdoemmo no sanoHy, cyti^ecmeyTorm eu$e umcomo* 
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puM ornKMueuin e% nac^mdoeamu Jiuy-t, ces&aHHMX'b a) pod- 
cmeoM'b no ycunoeMum u .6) en^dpaHm^i^JodcmeoM^. 

а. ycHHOBiesHHH, cospaaaa npaBo Hacjit^oBaHia no 3a- 
Kony nocAi cbohxb po^HTeJiefi h poACTBeHHHKOBB (ct. 156 7 ), - npio- 
opiTaera Tame npaso Hacji^oBaHin bb 6xaronpio6p&TeH- 

HOMt HMymeCTB^ yCHHOBHTejrfi CB T&MB, OAHRKO, *IT0 HR- 
GS&RjeMoe Mime y geeeobht e jib , ne Mfaomaro poAn&rxB cbthobgh, 
a HMiiomaro ahihb ^OEepoft, t^mtcs Meacj;y bthmh EOGJii^HEM h 
yCHHOBaeHHHMH nOpOBHy (CT. 156 1 ). TaKHMB OfSpasOMB, BB OTCTy- 
Menie gtb odiparo HOpsAKa HacAiAOBasiH, ycHHOBAGHHHi ne 
hm&gtb npasa HacxiAOBaTt bb poaobomb HMymecTBi jcbiho- 

B 0 T G A H H BO BCSKOEX, EMJipeCTB'fe HOCAi p0ftCTB6HHH- 
KOBB JCHHOBHTeM (156 3 ). Bb HaCTHOCTH ? yCBIHOBJieHie H8 
npasa ycuBOBAGHHOMy sa nenciio h Ha e a h ho Bp eM8 hhoo Hocosie 3a 
cayacfiy y chhgbhtgah (ct. 156 2 ).—Hto me KacaeTcn HacAiACTBGH- 
HHXB HpaBB yCHHOBHTGAS BB OTHOHIGHi0 yCHHOBJieHHarO, TO BB 
cAysai 6e3AiTHOft GMepra nocxiAHJiro, hphm£hhiotch o6En;ia npa- 
BH-sra (ctt. 1141 h 1142; cm. § 85).' 

б. BirWpa^HHs a&th h 3aKOHHHe hxb hhcxoahhjag Ha- 
GJiiAy k>tb ho 3aEony ahhib bb 6jiaronpio6piTeHHOM , B hmv~ 
n^ecTBi MaTepH, Ha ocHOBaniaxT., ycTaHOBJieHHBiXB . pfl A^Tel 
3REOHHB1XB. IIpH EGMB, 0 3Aic£ HacxiAyOMOG HMyiljnCTBO MBTGpH, 
HG HM^lOHXet 3aKGHHHX'L CKLHOBGH, HO HM'felOB3,et SaKOHHHXB A 096 " 
pGft, A&AHTCH MB^Ay 9THMH IIOGA4AB™H H BHiSpaHHHMH Jl^ThUR 
ho paBH&MB aoasmb (ct. 132 13 ). Ha 3aKOHnoe me nacAiAOBasie bb 

pOAOBOMB Minis M a T G p H H. BO BC0KOMB HMyH^eGTBi GH 
pOAGTBeHHHKOBT., paBHO KaKB H Ha HaCXiAOB aHie BO B C H- 
komb HMyn^GCTBi o t n;a h ero po^CTBeHHHftOBX, BHidpan- 
hhh a^th npasa ne hmIhotb (Ta me ct.). Hto K&caeTCH, A&Aie, 
HacAiA°BaHis bb 6okobbixb AHHisxB Ba£6pa<iHHXB A%Teft, T0 ? sa 

HGHMiniGMB HHCXOAH01,HXB, npH 3 HBaiOTCH KB HaCAiAOBaHIK) 60- 
EOBBJH AHH 1 H. HpOHCffleAflUH BHi 6paEa OTB OAHOfi MaTGpH 
(GT. 132 ^). 8tO 3 HaTHTB, ^TO A^™, pOKAeHHHH BB 3aKOHHOMB 
dpani, He hm^iotb npaBa sacAiAOB aT B HMyEA6GTBi aPYbhxb Afrrefi 
MaTGpH, pOHSAOHHHXB BHi 6paEa ? XOTH 6 h H OCTaBRAOCB BB ACH- 
BHXB TOASKO OAHO GS HOTOMCTBO, HpOHGHIGAIHGG BB 6paKi ( 09 / 9 ). 
IIOGTOAiy GAHH0yTp06HRG 5 paTBH H CGGTpH, pOHCAOHHHG BB 6paKt, 
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He MoryTB HacjrfcgOBaTb eXHHoyTpoSHHMB 6paxb5iMB ji ceeTpaMB, 
poac^eHHHMi. hxb MaTeptH) bh 4 6paKa.—HaKoneuB, Mart BHiCpaq- 
naro peSemca HacjtinyeTB nocxfe Hero no o6m,HMB npami.ua.MB o 
nopHflrcfc HacjitaoBaHiH b% jchhih Bocxo^ameft, comcao err* 1141 h 
1142 (ct. 132 13 ). 


rjiaBo IV. npiofiptTeHie HacjiincTBn h nocntncTBifi npIoSpbreHin 

HacjibacTBa 

§ 88. FIpioSp'feTeHie HacjrfjACTBa, npHHjiTie h oTpeueme 

ott> Hero. 

1. Ilpiodpmmenie naojimdcmaa npetyiojiasaerm npmeaxie 
%% nacAmdoeauiw f§ 78), a smo nocjiibdnee , ei> eeoK> oyepedb, 
omnpumie uacAmdcmea. 

TaKnan. o6pa30MB, Tijm npioSpiTeHm Hacji^cTBa HeoSxoaaMo 
npeK&e BGero, btoCjbi Hacjifc^eTBO 1) qtkphjiocb, re. HaeTj- 
hh-hb momghtb, KOT&fi HMymecTBO yTpaTHJto CBoero BjEaicfejibna, HO 
npHqHH'fe ero cMepTH, Mwerrin bc4xb rrpaBB cocToaaia (ct. 1222), 
HocTpHiKenitf bb MOsamecTBO (ex. 1223), 6e3B f &crHaro otcytctbih 
(§ 8. ]V 3). 2) $jtb npiofipiTenia Hacni^cTBa Heofixo^HMO, ^arte, 
qT 06 bi Stun JiHua, npH3BaHii&ia kb Haeji^OBamio, t. e. hm^jihci, 
yard# jtHn;a, KOTOpwa bb cajry Toro um flpyroro ocffOBaHiii, iKaymiii 
iipaso h ac jt ji;o b a h i a. Bbime obuo noKasaHO, rro oto npaso 
Hacji^osaHiB BOSHHKaeTB mh Bc-rk^cTBie sas’feHi.aHiH, hm 
CTB ie saKOHa h oSbinan (po^cxBO, 6paKB, ycHHOBjteme, naana). Ta- 

kobbi #Ba yearoBin ipa npioGp’feTeHia Hac.uiji.cTBa. 0/tnaKO, bto6h 
H pioSptTeme HacTynMo, jmh 3Toro HeofixoOTao eu*e, ( ito6h 
3) npH3BaHHoe kb nacji%^OBaraK) jranp irpHKHjro aaCvit^CTBO 
(TpeTte yoioBie). 

2. llod% npuHStmie,tt% nacjimdemea pasyMmemcst manoe 
us'bsteAenie so mi npusaannazo %% ■nacjuidosauiio jiuifa (wpu~ 
dmeeniu awnvb), bb cum/ Komopaao dtno jim\o emanoeumest 
HacAmdmmoM^. 
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Thkhmx o6pa30Mx, HeB03;uo3KHO npio6p&TeHie Hacai^cTBa npo- 
thbx bom m n;a, npaaeaHHaro kx Hacjr^oBaHifo, KaKx oto OTsaara: hm&- 
jtO-M&ctobx pHMCKOMx npanik. Bx UQCJci^KeMx cjryna'fe Hpiogpfrreirie 
HacJiiiCTBa coBnau,a.iro cx OTKpHTieMX Hacjrf^cTBa bx Cray caMoro 
3aK0Ha. He b n o je h £ BH^epataBo bx flaHH omx HHCTHTyxi 
name 3aKOHO^aTeMCTBO. C x o 2 b o i CTOponH, bx rpaa^an- 
ckhxx 3aKOHaxx npBMO roBopHTca: „IIpaBo na OTKpBiBmeec.il sa- 
cji^ctbo iipraa^jiescaTx Hacji^^HHKaMx cx caMofi kohhhb&i bm- 
(ct. 1254). TaKMx o6pa30MX, Ka3ajiocx .6ke, MOMeHTx 
npio6p%TeHia sacaiitcTBa coanasaeTX bx HameMx npaBi cx mo- 
MGHTOMX OTKpHTis HaCjrflTI.CTBa. Cx # p Y T 0 if CTOpOHEJ, BX 
rpa^aHCKHXx me 3aK0Haxx npano cKa3aHo: jjHacji^HHKH bmcthh 
HpHHJiTB Haca^ftCTBO hjh OTpeBBCB otx osaro (ct. 1255), T. e. He 
ftonycKaeTCH npiofipiTenie HacjrlHCTBa BonpeKH bojt& npraBanHaro 
kx Hacjn^oBaniiQ anna, YKasaHHoe npoTHBop'Jme moscho npHMH- 
pHTfc TaKHMX 06pa30MX, TTO CT. 1254 CJI^jeTX HOHHMaTX He BX 
CMBicrt npaBa Ha Ha.cjil^cTBO^ a xtpasa na Haciip- 
BaEie. Bx TaKOMx cjiyqa'fe ct. 1254 'Sy^eTx hm£tx totx 
CMHCJIX, HTO HpHHHTie HaC-E^CTBa HMieTX ofipaTHyK) CHJiy. 9 to 
3h aHHTx ? hto npaBa HacjEi^HHaa, npHHHBinaro nacaiftCTBo, onpe- 
Bi^JIHIOTCH HO M0M6HTJ OTKp&ITljT HaCJliftCTBa, a He HO MOMGHTy UpH- 

HHTia ero (07/11). HTaKx, sx nameMx npaB& h&tx npHHHTia na~ 
c&iiftcTBa bx cray caMoro 3aicoHa; Bcer^a TpeOyexca BHpmesie 
bom na to nprasaHHaro kx Hacjri^oBaHiio Mn;a. 9Ta bom MOHceTX 
6 bitb BBipajKena BenocpejjCTBeHHO, bx BH^i o6pam,6HiH nps- 
3BaHHaro kx HacriftOBamio MH,a bx cy^x, cx npocxfioio o6x yTBep- 
bx npaBaxx Harai^cTBa (ct. 1408 Yct. Tp. cy^;., 78/695), 
MM noepepTBeHHO, HyT6MX TaKHXX J$ftCTBifi, BX KOTOpHXX 
BBipaiHcaeTes Boia npH3saHHaro mn;a BMftiTx h pacnopraeaTXca aa- 
CJr^CTBeHHXTMX HMyiaeCTBOMX BX KaaeCTB^ HaCJI^HHKa (cm. Ka- 
3yHCTmecKoe HOCTaHOBjieHie ct. 1261 t. X h. 1, 68/552, 69/501, 
75/927 h ftp.). HeoSxoftHMO, oftaaKO, npeftOOTepeab otx HenpaBMB- 
hoh oniiiHKH ropsftmecKaro 3HaqeHia yTsep^EfteHia bx npasaxx Ha- 
crfftCTBa. Oho ecTB minx cyftednoe yn;ocTOBipeHie npaBX 
HacrfftOBaHLsi no saKony, He fiorfe toto (97/71, cp. 98/30), HoaeMy 
h H'feTx 6e3ycjiOBHot Heo6xosHMOCTH bx yTBep^eHis bx npasaxx 
nacjiijiiCTBa (05/4; 7, cp. 02/9; 96/116 h ftP-)- HosTOMy me ceHaxx 
pasxacHrax, hto 6e3ycaoBHHH TpedosamH CTapmaro HOTapIyea, 
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x wo6u npejxcTaBraB cynefena onpe^i.aeHiH oob tt- 

BepayieHiH be npaBaxB HacjritfCTBa mn yTBep.H^emji be HoTapia.TB- 
nowh nopa^Kt aKTa, HanpHMipE, npoaaa&H Hacx&^yrBeHHot 
hhmocth, MineHO 3aKOHHaro ocHOBamn (96/116). CTapuiift hota- 
piyci, mohgtb Tpe6oBaTB yTBepac^emB bb npasaxB Hacjri&OTBa iipa 
yTBepBStfeHiH hmb bb HOTapiaxtHOMB nopaflftt aKTa be t£xb tojibko 
GJLj'imx'h, Kor/i;a rrpeftCTaBHTCH kb tomj Ha^ofisocTB, be BKjry hoo- 
npeji.ijieHHOcTH ocymecTBxesia Haca'feji.CTBeHHHXB npaBB. TaKB, Hanp., 
EOr^a o^Ha aacTi, Hacx^cxBa be 6okobkxb mniHXB nepexo^HTB 
be po^B OTB;a, a, npyras be po^B MaTepn. Tanoe He bsaneHie cy- 
^eOnaro yKOCTOBipesiH npaBB KacaiftOBaHia: HMieTB h yTBepn&e- 
sie AysoBHHXB 3aBtaj;aHiH. kb Hcnomemio (ct. 1060 h jrp,), cb toe) 
pa3B.Hu;eE), bto TaKoe yTsepH^eme 6e3ycjroBHO HeoSxojprMO Rm 
HacxijtHHKOBB no saBimaniK) (70/1697, 05/4; 7). —Bb IlpoeKTi npaMO 
hoct aHOBXGHO, hto npe^GTaBjteHie 3aBim;aHiB kb yTBep^eHiio se 
CTOTaeTGB npHHRTieMB Hacxt^cTBa (ct. 1515). 

8. Haute sanomdamejibemeo m ycmauaejimaerm enei^iaM- 
naeo cpona 8 jw npunmnisi nac.mdcmea. Ommda , uenpimsmie 
naeJiUidemea eupamaemcw. ujiu a) ex> o mpe%euiu omi> na~ 
cjivbdcmea ujiu 6) bb ucmeneuiu oou^ux^ cpoKoe'b o mnm na- 
CJivhduume'h. 

a. OTpe^eiie bo3mohho hjth $opMajtHoe, np^MOe, 
bjdi HecjiopMaiBHOe, EOCBOHHoe. IIoGJi^aee M. 6. ftOKaa'H- 
BaeMO EaKHMR-ra6o g^aETaMH (68/786, 71/86). Ilepsoe ace npoaBBO*' 
jjhtch trocpe^GTBOKB oOEaBaenia' o tomb Hacjrf^rasoBE bb Ha&$em~ 
meMB npHcyTCTBeraOMB m4ct£ (ct. 1266), t. e. bb tomb c^gShomb 
ycTaHOBieHia:, KOTOpoMy no^Bi^oMo nacxtji;cTBeiiaoe HMyia;ecTBO ho Mt- 
cxy HaxOHKemjr, po^y h H,im& ero (72/776). OTpeneme He MieTB, 
OKnaKO, y HacB xapaKTepa 6e3 noBOpOTHOCTH, /(ane o^aqiajit- 
Hoe OTpexeme otb Hacx^cTBa mojkotb 6 bitb yHOTTOHeao HojianeK) 
HOBaro 3 aHB 3 ieHiH ? CB xo$ ax aft ct bomb o upHBffaHiu oTpeaema 
He^SCTBHTeJIBHBIMB, HOKa CO CTOpOHH Cyjta He nOCJI'fc^OBajTO OHpe^'fe- 
jieBiff h ftpjrie Hacxi^HHEH hh bb hgmb He hpohbmh cBoero He^a** 
nia npHHHTb Hacxi,a;cTBO (04/97). Ilpn neMB, bb cTapoi npaETHi.i y 
ceaaTB B&icEa3aaB to HOJiOHeHie, xto h ojho BcxyMeHie bb 
ofiaaji.aHie Hacxi^CTBOMB nocx'fe ^opMajiBHaro OTpeResin cnsTaeTca 
npHHHTieMB HacjiiiS 6 ^ 221 (68/552). JaaHoe paBBHcHGHie cesaTa ho- 
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Ka3HBaeTB, hto okb npHjtaeTB 6 ojitinee 3HaneHie ^aKTHnecEOMy 
npMSTiD Hacjiij^cTBa, h£mb ^opnajiBHOMy oTpenemio otb Hero. 
CjiiftyeT’L, o^HaKO, 3 aMftTHTB, bto HenpH 3 Hanie npaETHKox) 6 e 3 iio- 
BopOTHOGra OTpeieHin He asejiaTexbHo. Oho bhochtb Heoape^iaeH- 

HOGTB BB JOpHftHEeCKJiO Cy^bdy HaCJI^3;CTBa. 

6 . HcTenenie o 6 in;aro cposa (10 . jt4tb), jpa hbeii 
B acJi^^HHicoBB, saKOH'B ceht&gtb OTpenemeMB (it. 2 ct. 1265, 
97/5). BiipHie, o^Haao, cthtstb Tanys) HeaBKy He OTpe- 
neHioMB, a HeapHHHTieMB HacAitcTBa. Tohho t&kb see Henpraa- 
TieMH, a He OTpeneHieMB otb Hacaf^cTBa, sago CEHTaTB h Henpea>- 
HBjreHie 3aB4maHi.fi eb HcnoMeHiio. ’Bb o 6 obxb cjryqaaxB h4tb 
lopH^HaecKaro aicra, xapaKTepnaro HaraHHOCTH OTpeaenia, xotb 
6h r h MOJtqaxHBO BBipaaseHHaro. Thkhmb o6pa30MB ? ne BCHKOe se- 
npHHBTie gctb OTpeneme. Ho, crigyeTB csasaTL h HaofiopoTB: He 
BOHEoe orpenenie fiy^erB HenpHMTieMB Hacjik^cTBa. Theb, 1 ) ot- 
sas'B otb sacjiiitCTBa bo Bpe^B Kpe^HTOpaM'b He npassaeTCH jtM- 
CTBHTe^iBHBiM'B (ct. 1547; 84/50). Jajrfce, 2) oTpe^eHie otb Sjrj- 
to;aro Hacji'fescTBa He ecTb Taoce HeupHHHTie Hacjii^cTBa, h 6 o 
h4tb h caMOro Haoj[%ja;cTBa: ne otb Eero OTpeKaTBca (76/280); HHane 
RJisi OTpeHenia £OEepelr be, pa/tHKtXB 3 aiiHC 0 XB (ct. 1002 ).—Bb na- 
cthooth, bb IIpoeKTk se HpH3HaeTCH OTpeaeBur sa BOSHarpaHc^eme. 
HatMl^HHEB, OTpeKnrifcB otb HacriaoBaHm 3a BOSHarpa^aenie, 
CHHTaeTCH, apHHHBIDHMT, HaCJ'feSCTBO (ct. 1517). HaEOHei^B, 8 ) JIhd,o, 
OTpeKineeca otb HacjefencTsa, He np03HaeTCH bm4ct4 cb t&mb 
OTpeEfflHMCB sa CBOHXB HHCXO^HHI.HXB. ErO HHCXOftHnije HM&IOTB 
caMOCTO ht ejiBHOe npaBO (92/58, cp. 97/5 h 00/73. Cm. HMeoa), 

4. Ta%x , nan% npunsimie uacjimdcmea , a paeno ompeneuie 
om% neso mpeoywm'b npomJieuisi eojm , nanpaeAeumu na npio - 
6p%menie ujiu owma&b omn> nacAftd&mea, mo bb mwx% cAynasixx, 
%ozda Qma eoAA m Moofcemx oumb enpamma cgmumu na- 
cAThduumMU, donycnaemcn npedcmaeuTneAbcmeo . 

TaEB, 3a MamaiTHHXB, 6e3jMHHXB h yMaxHineHHBiXB cor^a- 
cie siH iecorjiacie sa npHHBTie sacjiiiicTBa o6B3aHBi ksbebjuitb 
Ha3HaEeHHbTe HajtB hemh OHe-EyH&i (ct. 1257), 3a lopnjtHEecEHXB ace 
Mn;B —hxb Hpe^CTaBHTeorH. Cp. § 75. 1 r. 

5. Hma%% #b uaitmaph epam^dauc/KUX'b saKouax'b eo3Moxc- 
ho ujiu npunsimie, ujiu om/penenie omx naeAmdemea, xorrist 6u 
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%epe3o npedcmaeumejieh. Ho name npaeo m donyememo npu 
ompeHenin ci) nu mpanc..\mcciii , mi o) ijcikymiii npaea nocjm- 
doeauitt. 

а. Yloxh HMe-HOMi TpancMHCciH pasyMieTca nepexojjx iipa-Ba 
Hacjii^OBaHia otx jinna npH3BaHnaro, ho ein;e ae npHHHBinaro na~ 
cji^cTBa, ex ero Hac^^HHKaMx. TaKH&x o6pa30MX, ;pa TpaHCMUCoin 
cymecTBeHHo OTEptiTie BacjtiECTBa. Ecm zmo, HM&iomee f>tm> npH- 
3BaHHBTMx Ex Hacjii^OBaniio, ynpeTx panxme nacji^o&aTejm, to, 
ohobh^ho, enje h£tx y Hero caMoro npaBa nacjiiEOBamH. IIoamMy 
HeB03M03KeHx h nepexojix ero npaBa BacrfftOBaniH ex ero Hacjrfeji,- 
hhk&mx.—O poeKTX fti-naera cymecTBeHHOe oTCTymeme otx o/rporoii 
^orMxr. Ohx npH3HaeTx TpancMHcciH) bx OTHomenlH hhcxo^hu^hxx 
H a3HaaeHHaro bx saB'feinaHlH Hacjii^HHEa, ynepniaro k o otkphtIh 
H acjii^CTBa (ct. 1415). Btoto He npH3naeTx cenaTCKasi upaKTHKa, 
xoth ona sonycEaeTX TpaHCMacciio ycaoBsaro Hpaaa Hac^^OBa- 
nin (§ 80. II 3.2). Hto EacaeTca, bx aacTHOcra, TpaHOMseciH npn 
OTpeneHiH, to ona HeB03M0jKHa, noTOMy hto OTpeBenie ecTB noTepa 
npaBa HacJi^oBaHin, a noaTOMy Hearts nepe&aTb tofo, Hero h4tx 
y npH3BaHHaro mpa. IlHoxo/oririiji 3Ee OTpeEinarocn jrnna nojiy T iaTX 
HaeJiiji;cTBO bx cmt coficTBeHHaro npaBa a se TpancMHCCin. 

б. Hto EacaeTcH ycxynEH npaea Ha&rtftOBamn, to ona £03- 
BOjmeTca, no ncKirmeHiH), Jinmb bx npasi %pHHroBCKon h Hoji- 
TaBCKOH ryfiepnif (ct. 1256).—He ;o;onycTMa Tarae CKpHTtui 
ycTynna npaBa HacjiinosaHia, Hanp. yeaoBHoe OTpeyenie bx nojiibsy 
EaEOro-Jinfio anna (78/243, 93/4), t. e. oTpenenie m, 6. tojib- 
eo 5©3ycji0BHi,rMx (92/58)—HanpoTHBX, IIpoeKTX npHBHaexx ycTyiiKy 
npasa Baca^OBaBin (ct. 1534 h cje.). 

§ 89. rioca^ACT bw npio6p , feTeHi^[ (npHH#Ti$i) Haca^cTBa. 

1. rjiaeuuM'b nocjin>dem,8ieM% npioopmmmisi nacjimdcmea 
oydsm^ ueospanmenum omemmcmeeunocnib uacamdumca sa 
dojieu nacjmdodmneM . 

0TO 3HaT0T%, HTO JLHI(0, npronBinee Hacat^CTBO— 
hhex, OTBiriaeTx 3a ftoarn: HaciiicoMTean He tojixko aKTHBOMX 

HaCJr^HOTB6HHOt MaCCH, HO H BC&MX CBOHMX HMyHjeCTBOMX 
(ct. 1259, cp. ct. 1268). 9xa HeorpaHHEeraan oTBiTCTBenHOCTB 
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HacJtiaHHKOBx nps3BaHHaro je h n; a ? He yciribinaro 
npnHaTt nacjii^cTBO, jBeiH'HBaeTca ^oorraMH 3 Toro JLHij;a 
(70/1114). Ho 9TO JBeMieme OTB'feTCTBeHHOCTH He HM^eTH npHMt- 
Heaifl nps iipaBi npeftCTaBaemH no ^ojiraMB npe^cTaBMenaro 
(§ 82. 3). 0ftHaK0,'0TBiTCTBeHH0CTB no oOimTejiBCTB&MB Hacji^o^aTe- 

2t& M02KeTT> H JMeHLHiaTLCa. TaKB, HaCJli^HHKH He OTB&- 
naiOTt no jihhhbimh ofeaTettCTBaM'E, Bacri^osaTejiH. EL\ieH- 
HOj EH HaCJlitfHIIKaM'B He IiepeXOftHTH OCJJmHHOCTB MYEea 
ftOCTaBJLHTL JKeH^ coftepasanie h nponsTaaie (70/1599) mh 

o6H3aHHocTB ft&Teit coii.epacaTB poji.HTejieH (71/995, 88/17). —06iu,ee 
npasmo o HeorpaHHHeHHot otb^tctbghhocth Hacji&ftHHKOBB 3a #ojlth 
H acrt^o^aTeJiJT MOxseTH, ogHaKO, spe^HTB HHTepecaMB, KaKB 1) ca- 
MHXB HaCJlij^HHEOBt, TaEH H 2) Epe^HTOpOB’L. Bh CaMOMH JC&flfc, 1) 
HaCJli^HHKX. BUffy^fteHH OTKa3aTBCH OTH npHHHTIS HHCJli^CTBa 
bt> tomh cjiynai, ecM y Hero B03HHKaeTB coMHiime, hto naccHBn 
Haeji^soTBa npeBBiinaeTi, aKTHBB. Measly t^mh, Hacrf^HEH npn- 
hhjtb 6u nacjitji.cTBO 6e36oH3HeHHO, ecra 3a ^ojeth sacji'fe^OTi.a- 
Tejrs ohx» OTB&Hajrc* bx> pa3Mipi> Hacji^cTBeHnaro aKTHBa. Both no- 
neMy coBpeMeHHOe rpa^aacKOe npaBO, a TaEHce h IIpoeKTn (ct. 1527 
h 1529) bbo^hth, cji&Ti.ya phmcegmj npasy, oco6yio jitroTy sxh sa- 

CJjijEHHKOBH o6h OrpHHHHeHHOM HXH OTB^TCTBeHHOCTH, BT> Upeft’fe- 

aaxt Haeji^cTBeHHot Maci>i (upaeo HHBeHTapn, hjeh npaso 

oahch). Btoh jxBrOTBT, eh coKaxiniK), se 3H-aHm> Hams rpaacflaH- 

CEie 3 aE 0 HH. JThiHB HO SO^OBiaKH 06 H 3 aTeJtBCTBaMT» 6 e 3 CpO c filI>IMH 
h BH^aHHBiMH cpoEOMx, ,o;o BOCTpefiOBaniH, KOT^a OHH npe^CTaB-UeHEI 
ko B3HCEaHiK> no cMepTH saeMB^HKa He no3ace ^ecaTH e&th, sa- 
cji^hhheh ero oTBtocTByxoTB orpansBeneo, bh pa3Mipi HacjriftCTBes- 
Haro HMymecTBa (npHM. kb ct. 1253). 06% 0TB%TCTBeHH0CTH nepe- 
KHBinaro cynpyra h po^HTejieH 6 hio CEa3aH0 B&ime (§§ 85. 86). PaB- 
hhmb o6pa30Mx> ? 2) h Epe^HTopH Hacji^oTi.aTera MoryTH ona- 
caTtca, hto y Hac-fliftHKEa 6jjsfiT% ctojemo cbohxb ji.o.sroBB, hto 
O ftHH ero Epe^HTOpKt MOryTH HCTOHJHTB CBOHMH B3ETCKaHiHMH sa- 
CJTfeJECTBeHHKrf aKTHBH. IIOSTOMy, BB HHTepeCaXB Kpe^HTOpOBH Ha- 
cx^s°AaTeM, ^KejiaTeiiLHO o6oco6htb HacJii^cTBesHyio Maccy oth 
HM ymecTsa Hacxiji.HHKa. 8 to npaso Ha oOocofijieHie (pasji,^- 
jtenie HMyn^ecTBH), HSBicTHoe coBpeMOHHOMy rpasffi^aHCKOMy npasy h 
H 6H3BicTH0e HafflBMy npaBy ? BBO^HTCH npOOKTOMH (ct, 1533). —Ho- 
xpefiHocTB bx> npeHMymecTBeHHot 3 sih;ht 4 HHTepecoBH KpejcHTOpoBH 
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y^OB-ieTBopaeTcsi y HacB, corxacHO ceHaTCKOH npaKTHKi, nyTeira 
npH3Hama nepBencTBanpaes,HayjpBxeTBopeme 3 a Kpe^HTopaMi 
Hacjri^o^aTejiB: (86/63, 87/76). O^HaKO, TaEOe npeHMyjQ3;ecTB©H- 
Hoe y^OBjreTBopeHie npasx KpeptTopoBi, HacxiftOftaTeaa He BHOMi 
AOCTaraera cBoei Hi™ bt, Tira cjryqaHXH, Kor^a npe^aBMioTca 

TpedoBaHis kg B3&icKaHiio nocxi nepexo^a sacaiscTBa 
bt> odxajiHie Hacni^BHEOBB. KpeTpraopn Moryra Tor^a nojiyrara 
y^OBxeTBopeHie toxbko H35> Toro HMymecTBa, Koxopoe eme ocTa- 
jrocB y hhxb (86/63, 87/76). Bt» nacTHOCTH, bt» cxynai H6- 
cocToaTejibHocTH Hacrij^HHKa, KpexHToptt HacaAfto^aTMa co- 
BciMB ne Kitfoora HpaBa na npeHMymecTBeHHoe yftOBjieTBOpeBie, 
nanp., no BeKcejEHM'B Hacjriii.OEaTe™, npeSBatoeHHKtMT. nocjii 06 %- 
HBJEemH HaCxi^HHEa HeCOCTOHTeJIBHHM’B (86/63).—He3aBHCKM0 ora 
HeorpaHMeHHOt or b^tcth eHHooTH no ftOJiraMB HacjiinjOHaTeJiH, sa- 
cirijiHHK’L odasaffit blihojihhtb iMy^ecTBeSHKre HoroBopBi na~ 
cjiifto^aTejiH, 3aiunoHeHHKte ct, TpeTBHMH (ct. 1543, cp. 

ct. 1544). 

2 . $pysuM%, ma%Dtce zjiaenu-M'b nocJimdemeieM'h npiodpm- 
menitt uacMdcmea 6yderm> nojiyneuie Hacjmdnu%o<m> uajiun- 
uaso uMyityecmsa u nanumajia , a paeno u npae% na no - 
Jiy%eme dojisoe^ uacjimdodameM , czo majiomubti u m. d, 9 
mpo%e~anmuea (cm. 1258). * 

Ct aBTi> go6ctb6hhhkom , b HaMHHaro HMyi^ecTBa, bt> tomb HHoni 
EanHTajia, h cjeLiaBinHCB KpejpTopoMT, bb . OTsomeHiB HOJiacHHSOBH 
HacainoHaTexH, h ac jii t^hhet, npiofipiTaera Tamara odpasojra npasa 

BeiHHHH H 0 6 h 3HTeXBCTBeHHETH. HmH OH1 MOffleTt OBOdO#HO 

pacnopaftHTBca, ho csoeMy ycMOTpiniK), bb EaneeTBi oyd^eiCTa 
sthxt, npaBB: 

1) EacjtiHHHKB bt> npaBi npoiaTt h 3ajro3KHT£ Ha- 
cjiincTBeHsoe HMymecTBO, h Tama upo^a&a h mmv% fiyiyra ftifi- 
cTBHTextHH, xoth 6h snocxiftCTBiH H sbhxhce $pyrie, 6oxie 
nojiHOirpaBHHe Hacjri^HHKH h ocnopMH HacxiftCTBO. TasB, Hoasxe- 
Hie T^pyrHXH Hac^i^HHEOBH noexi npogascH hm Baxora HMyn^ecTBa 
HacxiEHHKaMH no 3aK0Hy, HaH-ae^aiHHM’B 

HOpaSBOMl (CT. 1301), MH HaCHiHHHKaMH HQ 3 a B 4 m as i 10, TaK&e 
j-TBeps^eHHHEH (91/105,07/64) 5 ne Bxesera m cofios)HOBopora 
npo^aM hih 3 axora ? a xHini> TpedoBasie o BOBHarpax^eHiH degB 

27 
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hpobbhtobb bb nojiL3y Toro, komj HMinle 6ya;eTB npHcy^eso 
(ex. 1301; 91/105). Taicaa CBofio^a pacnopaaceBifi neHcraHHaro Ha- 
cji^HHKaj ho yTBep^eHHaro bb .sacji'&jicTB'fe, orpaiac^aeTt TpeTBHXB 
MIJB, ftOSpOCOB-kCTHO HpioOpfcBTHHXB BTO HMyiB,eCTBO OTB T0r0 ? 
kto npeacse 6 bijib 6e3cnopHHMB npeftCTaBETeaeMB Hac.iin;cTBa 
(04/23). TaKHMB o6pasoMB, mm, HenpaBHJTBHO bochoeb- 
30BaBiueeca sacjii^cTBeHHHMB HMymecTBOMB, npn- 
ssaeTCH cenaTOMB, Bnpe^i, £0 ompHTia cnopa apyrHMB Hacji'k&HH- 
KaMH, nojrHHMB co6ctb6HHikomi> Hacji^cTBeaHaro EM^nis 
(91/105). K'feaaeTB 8TO, KOBeBHO, C6HaTB BB HHTepecaXB TpeTBHXB 
jihhb, h6o coBepineHHO echo, hto totb, kto HenpaBMBHO yTBep- 
^eHB bb HpaBasB Haca&ii.cTBa, Banp., no 3aE0Hy, KOrii.a hm&jtocb 
aaBimame, Be ecTB bb ftMcTBETextHOCTH co6otb6Hhhkb Ha- 
cai^cTBeFBaro HMy^ecTBa. OiTHaKO, OTy tohkj 3piaia rpaac^aH- 
cKaro oSopoTa—ospaHH BBTepecosB TpeTBHXB mi^b, ceHaTB npoBo- 
HHtb He 0e3B orpaHHaenia. HMerao, npo^assa a 3ajiorB nacji^HH- 
komb se npHBa^jiejEaiBaro Bacji^o^aTeJiio HMymecTBa no^^eacaTB no- 
BopoTy (83/79). 

2) Bb BHxepecaxB Tot me> cboSo^kc pacnopa^eHia HacJti^;- 
CTB6HHHMB HMy^ecTBOMB oeBaTB, #a.u:fee, xoxa a BOnpeEH npaMOMy 
Tpe6oBaHiio 3aEOHa (ct. 1314), upe^ocTaBJiaeTB Kanii.OMy H3B aa- 
CE&ftHHKOBB, COCTOan^EXB BB oSll^MB BJiaX/kmE, CBOOojl^O OTBy^aTB 
#o pa3^jia aocTaBmyioea eMy nacTB 6e3B npe^Bapeaia o 
bomb BpoHHXB coBJia3,^BB;©BB. 9tb nocjrfcftHie He BB npaB'fe xpedo- 
saTB yHHHTOEceHia aKTa npo^aacH (00/55; 85/103 a #p.). Hmb npe- 
^ocxaBjiaeTca jihibb bheybbtl ;a,ojuo po^OBoro Minis, npoftanByio 
coHacjiiTi.HEKOMB nymepo.imy* WHj ecjiH npo^aata eme se ocyme- 
cTBBiracB, TpefioaaTB bb hceobomb uopanKfc npE3BaHia 3a bbmb npasa 
HpeBMymecTBeHBot hokyukh npopBaeMOi pn (04/88), 

3) CBo6o,n;a paenopjmeBiB HacrfftHEKOBB mayHeHHHMB ho sa- 
cjrfi^cTBy HMyn^ecTBOMB Be MoaseTB 6 htb cTieneHa, 3aKOHen,B, h 
o6h$emb BJta^isieMB (oOipeio co6ctb6fhoctbk)) coaac.a£ja;HH- 

KOBB. KaSKftHt H3B COHacjf'fe^HHKOBB EM^GTB BpaBO TpefiOBaTB pa3- 

BacJiixcTBa (ct. 1315), same- ho yTHep^enia bxb bb npa- 

, BaXB HaCjrf^CTBa. HaCEi&CTBa np0H3B0^ETCa ME HOJIIO- 

doBHQ (ct. 1315), h Tanofi pasRiaB HM^eTB SHaHeHie HoroBopa 
(05/7), hjolh Bps Bocpe^CTBi cy^a, mJCs pa3^^B m 
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GKOHHeiTL nojiiodoBHo b'b ipa ro$a (ctt. 1317, 1318). Bnpo- 
h8mb, h nps - nodpOBOJiMOM'E, pasflftii B03M03KesB em;e' bb re^eale 
o^Horo ro^a co jijm pasftfejia cynedHtifi nepe^jn> (gt. 1332). Ho- 
jirofioBEHe paa^jt&Hiie aKTKt Ha3&iB&K)TC.a 3anMCHMH a 

coBepniaiOTca HOTapia.ii.HHMB nopjpKOMB (ctt. 1337; 90/129). 


rma Y. QTK031) H A911ienPKKa34eCTBQ. 

§ 90. HacjrfcAOBame h oTKas^. 

Hacjit^OBaHie xapaKTepH3yeTC£t t£mb, tto Hacakii.HHKB He 
mojkgtb nojiyEHTB aKTHBa nacJii^CTBa mh ero becth 6e3B Toro, ' 
hto 6 h se nojiyTOTB HMtomaraca naccma Hacjrf^cTBa zm co- 
OTB^TCTByjEomef ero Haora (§ 78 1 6 ). BMicTi cb t^mb, HaGjrfeft- 
hhkt> OTBiaaeTB 3 a naccHBB HeorpaHHieHHO, t. e. He toxbko 
H aCJliftCTBeHHMMB HMyiUeCTBOMB, HOH CBOHMB COdCTBeHHBIMB (§ 89.1), 
Bo3m.03&ko, oii.HaKO, npe^cTasHTB cedi a hhoto pofla npeeMCTBo, 
irpa kotopomt» npeeMHHET. HOJiyHHTTj to at lko aKTHBB, ero HaCTB, 
m m ftaace KaKpo-rado onpe^iaeHHyio Benpb, 6e3B Toro, hto 6 bt no- 
jtyiHTb bb to ace BpeMH cooTBiTCTByromya) rojiw naccuBa h OTBi- 
naTb HeorpaHHaeHHO 3a stotb naccHBB. 

1 . Ta%oe npeeMcmeo, mmopoe npedcmaejmem t eodo w 
moAb%o uMyu^ecmseHHyn) eudody djisi npeeMHuna, nasu- 
eaemcsi om%a30M r t> (eumyjiHpnuM'b npeeMcmeoMb), 

OaMHt ace npeeMHHET. Ha3HBaeTCH 0TEa3onpHHHMaTejteMB, mz 
JieraTapieMB, theb KaK b OTica 3 B bb phmckomb npaBi Ha3HBasca 
aeraTOMB. TaKHMB odpa30MB, OTKasonpHHHMaxejit He ecT& Ha- 
cai^HHEB, Ohl npiodpiTaeTB oTKa3anffoe eMy HMyjn;ecTBO wan 
Henoepe^GTBeHHO BB TOTB* MOMGHTB, EaKB TOJIbKO HaCfliftHHEB no 
3aBir^aHiH) npHMexB HacjriflciBO, mh noope^cTBesio, odpa- 
m,aacb cb xpedoBanieMB eb Hacai^H&Ky o my oxKa3a, cth- 

ROBHCb, TaKHMB odpa30MB, bb HOJiOMceHie oeodaro spepTopa 
HacJtiRHHKa. 


\ 
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2. Pyecnoe 'sa%onodamejibcmeo onem onyno u sjiyxo eoeo- 
pum'h 06% om%a 3 ax r b J a cmameKcm npanmu%a do eaMaso no- 
cjimduttso epeMenu npHMO ne npmnaeajia ux% daowe e'b 
npum^unm* 

Bb ct. 1086 nocT&HOB^eHO, hto 3aBiiB;aTejiE> MOJEeTi> o 6 a- 

3 hi B a T B CBOHXT> HaCfl^^HEOBB, BnpOHeMB JEHIHB Ha BpeMH 3KH3HII 

hxt>, se h e- m hmm a BH^anaMK, Kor^a p t t>£&eT'h pacnopjwEeme o 
cBoeifL 6xaronpio6ptTeHHOM^ HMfcrin. Kor^a me ob octb- 
BMera mime po^OBOe, to ero bb npaBi ot- 

xca 3 aT&CB: ora HcnojrneHiji CftixaHHHXB hmTj iro TOMy rainiso pacuo- 
pjmeHift, eoe^HHeHHBDCt ct> yTpaTOH) H3T> Hero 6ojrBineH hjeh Mem>- 
met nacTH. Ebb otoh cTaran: bh^ho, hto 3aKOHT. pa3£maera sa- 
CJli^HHKOBT. ora Tfcra KOTOpKtMi Hacri^HHEH 0 6a3aHf»I 

Eisara ^eHesEHBiB BEt^ana. Mea;sy Tin's, ceHara ROJiro ne passmans 
0TEa30npHHHMaTejiB ora Haoxi^HHEa n, TaKHMs o6pa30MT> ? oTp-Hpara 
cym;ecTBOBaHie OTKa30Bs bs HameMS npaet (TaE^e h IIpoeKra, ct. 
1522, mothbh). CeHara npHSHaBajrs, hto 0TKa30npKHHMaTeM ^ojischbt 
6HTB pa3CMaTpHBaeMBI, EHES COyHacTHHEH BBHaQJI'fe^CTBi 
(74/596, 79/340, 86/60). Il09TOMy bs cxynai ocnapHEamn ,a;yxOBHaro 
3aB&maHia, hckb womens 6 bitb npeftSHBJieHS se tojibeo es na- 

CJlferHHEaMS, HO H KB OTKH3OHpHHHMaTBEHMS, CEOJTEEO 6u HXB HH 
6h.ho (75/923). Tasoe ypaBHHBasie OTKa3onpHHHMaTexei ct» Ha- 
c^tiii.HHEaMH HenpaBMibHO. Bora ‘ HOHeny bb canoe nocxiftHee. 
BpeMa cenara nanaas EBMiHara cboiq xosKy 3piHiE. Ohs 
BHCK a3axt Tora npHHrgsns, nxo HacrfftraKB hbehgtch npoftox- 
asaTeseMi) ropnftHHecKOi mhhocxh ynepmaro aaBin^aTexsi h sexy- 
naera no oxnoineniH) eb 3aBin3;aHHOMy myipecTBy bo Bci Ti npaBa, 
EOTOpHH npHsa^JEejEaxH saBin^aTejoo. OxKasoHpHHHMaTeME&eHMisora 
jiiiiijb npaso Tpe6osaTB ora nacxiftHHKa 3aBim;aKHoi hmb 
cyMMii, h 9T0 npaBO Tpe6oBaHin cocTaBMera ocofioe npaso, eo- 
Topoe B03HHMO bhobb h ne iipHHa^Jiescajio pasie 3aBim;aTejiH) (pini, 
rpa^a;. Kac. Jen. 11 Mapxa 09 r. no R’knj meMOBa, cp. 3 o^Haso, 
08/77). OTcroaa, bb oxynai yTpara oTKa3onpHHHMaTejteM:B npaBa 
TpefioBara saBiipannof eny cyMMH, OTEa3T> ae sbx&vsgs: rayme- 
ctbomt>, ocTaBiiiHMGH bh 4 3aBin^amH 5 a nocrynaera bb co6cTBeH- 
hoctb sacai^HKa no 3aB^aHiio (to me Kac. p'fein.). TaEHMB o5pa- 
30MB, bb ysa3aHH0MB pimesis, cenaTB ne to-ibeo ct&bhtb OTica- 
30npHHHMaTeEH bb nojiossenie oeofiaro Kpe^HTopaHacjEijpHKa, no 
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HpaMonoflTjepKHBaera^TooTEasonpHRHMaTejrBHMieo^ h h o e, hobog 
npaso, KOToparo He HM&jrt caMT> HacaiftOtfaTeaB. OTcio^a cosepmeH- 

HO HOHHTHO, HTQ JIHHO, nOJiyHaiOipee ^eHeaSHUH BH^aHH OTB HaCJX^Ji;- 
HHKa, He OTBiMaeTi C06cTBeHHHMT> HMymeCTBOMi HO ^OJiraM'B Ha- 
csiso 3 ,aTejiH (Tame IIpoeKTB, mothbh kt> ct. 1522). HesaBHcmo otb 
HOBOH CeHaTCKOH UpaKTHKHj CKJTOHHOM UpHSHEBaTB HBIH4 OTEaSB, 
mh jieraTT, (TepMHHB, ynOTpefijreHHHft ceHaTOMB pamiire, 00/104), 
cjrfeftyeT'B 3aM^THTB, hto jieraTT. orpaHHHHB a e t c a bt> HameMt 
HpaBi 1) npeHMymecTBeHHo seHeacHHMH BH^anaMH (cp. ojpiaKO 
ex. 1011 HpHM.), 2) Ha BpeMH 3 kh3kh Hacjii^HHEOBT* h 3) oSasaTe- 
JieHT> ;pa hhxt, jehihb bt» &iaronpio6p£TeHHOMT> HMym;ecTB4 (ct. 1086). 
CoBepnieHHO hohhtho, hto OTKasonpaHUMaTeM y^OBJieTBopaioTGH 
HOCJrfl Kpe^HTOpOBT, HaCJliftOftaTeJIH H Hpe^HOBTHTaiOTCfl Kpe- 
3,HTopaMT> Hacjr43,HHKa. JeHeacHHH BHftaHH pm npoH3BO- 

Shtbch HacJi'feftHHEOMB tojibeo bt> npeftijraxT. HOjiyHessaro m&Jh Ha- 
cjii^CTBa (76/66), a caMH OTKasonpUHUMaTeM He OTBinaioTT, cbohmb 
HM ymecTBOMB 3a Hacjii^o^aTejiH. OTEa3T>, khkh HMynjecTBeH- 

Hoe HpaBO, moxho ycTynHTB ^pyrosiy Jinny (07/11). 

3. 0mm3%, 9mo—npedoemaesenie KOmy-JiuGo mewu^ame- 
jibm% uJwyi/jecmeenHOU eusodu 663% odpeMeneuist dojisaMU, 
neodxoduMO orruimamb om% o6mameMcme %, eo3JiazaeMux% na 
na6Ji%dnn%oe% 663% npedoctftaeJieuisi noMy-jm6o UMyujecmem- 
nou eusodu. 

9to eCTB BOsio^'esie^MO^ycB), o eotopohb 6rao ynoMs- 
hjto BHnie (§ 6 III 3). -TaEoe BOStfoacenie MO^era npecjii^OBaTB 
paSJTHTHMH Hanp., HOCTaHOBEy naMETHHEa. 

§ 91. ,HynienpHKa3MecTBO. 

1. Bom saem^amejisi q5ukuq 66HH0 ucnojmmmest uacjiffid- 
hwkomu; odnano, esi- ucnojmenie m. 6 . nopyneno u oco5um% 
— dymenpuKa3%iiKaM%. ■ 

Bt, pyccEOM'B 6uTy HciiOMeHie Bora yaB'imaTejui symenpH- 
KaaHHKaMH He p^^Eoe HBitenie, a, Me-tyiy t&mt., bb HaniHXB 3aEonax r L 
HMfeTca JtHHiB dtaoe ynoMHHame o flyinenpHKaamEax^; „&yxoBHoe 
BaBim.aHie HCiioxHae r rca: 1) symenpHEa^EHEaMH, 2) chmemh Hacjrfeft- 
HHKaMH, ho BOjrifc saBtojaTeM (ct. 1084). HeygHBHTejiXHO, noaTOMy, 
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hto ceHaTfc BKHyjEtfeKi 6 elt& hoiioxhhtb npo6ta> Hamero saKOHO- 
^aTexECTBa h cosftaTB HHCMTyra ;a,ynienpHKa3BecTBa. IIpoeETT, b % 
cynj;ecTBeHHBix'B HepTaxB noBTopaeTB ceHaTCEyio npaKTHKy. 

1) 0 CHOB aHi e Mt B03HHEH0B0Hii£ SymenpHEaSMHKOB^ 

cxyxcaTB: bom 3asiiiu;aTeM (ct. 1084) h BaEOHB bt» HCExioHHTexB" 
hhxt, cxysanxT> (ctt. 1087 h 1088). HanpoTHBB., He hsb4cthbi Ha- 
ineft npaETHKi, EaEB ocHOBaeifl BOBEHEHOBesiH nyiiieiipHKa3 T iHEOB'L, 
goroBopn h HasHaneme cy^eSHOio BxacTBio, xoth 6h h no npocT>6£ 
sasimaTera (o6in;erepM. yjr. ct. 2200). IIpoeKTB, BcxfiftB 3a 
o6ru;erep. yx., npasmtHO pacnrapneTT,, o^saEO, npasa 3aBiin;aTexn 
bt> tomb OTHomeHin, mto 3aBimaTejEB MOsceTT, no;n;Ha3HaraT£ Ayine- 
npHKa3MHEa hxh saace ynoxHOMOuHTB ero Ha3HaMHTt ce6£ no- 
moiuhhkob'b hm npeemma (ct. 1436, cp. o6m;erep. yx., 
ct. 2199). -y HacT* Me, npn HeMferin syinenpHKaBHHKOBB, hxh 
HexeexaHin Bcfexn hxh hchoxhetb boxio saBtiHaTexH, 3to HCitoxneHie 
np0H3B0,3iHTCH Hacx^HHKaMH (75/27, 72/885 h ^p.). To xce caMoe 
HM^eTt m-Icto n bt> tomb cxyna&, Eor,3,a synienpHEa3qHKT> OTEa- 
aceTcn OTT, HcnoxHenin saMmaHia bhocx^ctbih, TaEH ehetj tekoh 
0TEa3T> bhoxh£ CBoOo^eHT, (71/873, 98/76), hxh 6y;a,eTB y^axero. 
CenaTT. ne tobophtt, o6t, y^axeHiH, ho bto caMO co6ok>‘ hohhtho. 
HanpoTHBB, IIpoeETT> npHMO npeftycMaTpasaeTB y^axeHie xymenpH- 
Ea3BHKOBT>, bb cxyqaii HeHa^xeKainaro ncnoxHeHia hmh cbohxh 
o6a3aHHOCTet (ct. 1453). 2) lip a b a: .aynieirpHKasHHKH pa3CMaTpH- 
BaiOTCH ceHaTOMn, East noxHOMOHHiie npeftCTaBHTexH 
(98/40). BcxigcTBie stoto, j^ymenpHKa3HHKT» bx npaBi ;a,4xaT:& toxl- 
eo Tania pacnopaxceHin, na eotophh oht> ynoxHOMogeHx b% 
3aB , fein 1 aHiH (79/1; 81/116). TaE^, oht> bb npas^ ynpaBxaTB h pac- 
HopamaTBCa HMyipecTBOMT) so nepeftanH ero HacxiftHHEaMB (79/205; 
81/116, 82/81), npeftMBxaTB hoeh h xo^aTatcTBOBaTB. Ha cy^i 
(71/1258; 85/132) n He tox^ko npo^aBaTt h 3araa;n;EiBaTB, ho h 
XHKBH^H pOBaTB HaCxt^CTB6HH0e HMylHeCTBO, BH^aBaH OGTaTOEB na- 
CXiSHHKaMH, OCXH KT> TaEOft XHEBHAapiH OnHTB-TaKH OHB ynoxno- 
moeghb 3aBiiniaTexeKT> (05/43). CenaTT, upaBHaeTB bo3mojehhmb 
B03Harpaac;a;aT:& ftymeEpHEaBraEOBB sa rpy,ipi ho HcnoxHeHiio 
^yxoBHaro 3aBiiD;aHia, ecxn BoaHarpaa^eme HaananeHO bb 3a- 
(04/85). Toeho TaEJse n IIpoeETB (ct. 1451); HHane 
oCn^erep. yjt., KOTopoe npaMo nocraHOBxaera, hto ^ymenpH- 
Ka3HHK , B bb npaB&. TpefiosaTB eopa3M^pHaro BOSHarpa^eHia 3a 
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OTnpaBJieme hmb ^ojuehocth, paBBfc 6u nacj^o^aTejn, nocTaHO- 
b mi ftpyroe (ct. 2221). 3) OSasaHHOCTn: 3 ,yinenpHKH3HHKH o 6 a- 
Ba hbt OTqexHOCTBH) nepejjB HacH4;n;HHKaMH,. otb KaKoaoft 
otibthocth hxb He mo3K6tb ocboSo^ktb BaB^maTejiB (76/22; 
71/738; 873 h sp.). 3a BHftany Hacxfe,a;cTBa (KanHTa.ua) nocTopoH- 
HeMy Jinny ^ymenpHKaBHHKH OTBknaiOTB, KaKB Heji;o6pocoB4cTHHe 
BJiafttoii.K (ct. 641; 73/119). 3a HecBoeBpeMesHyio BHftany Ha- 
ci-lsHHKaMX, KanHTajia, ftymeiipHKasTHKH MoryTB 6htb noft- 
seprayTM B3&rcKaHiK> npon;eHTOBB h HeycToHKH (69/319) h Boo6me 
Hecyx-L OTBiTCTBeHHOGTB sa cboh ynymeHiH Kaaefttift 3a ce6n 
OH COBOKynHO, ecffl ftMcTBOBHJIH COBOKynHO (73/1485, IIpOeKTB, 
ct. 1450), Ha o6iu;eMB ocHOBaniH ct. 684 (69/227; 71/1264; 79/134). 
Ho ^ymeiipHKasHHKH ne oSasaHu BH^asaxt Hacjr4ji;HHKaMBHMyiu;ecTB0' 
pas4e cpoKa (82/78, HHane npoeKTB, ct. 1448; o6inier. y 
ct. 2217). 

2. .Bb sanjimenie cjmdye7m> saMmmumb, %mo ummumym% 
dytaenpma3%UKoe'b eo35yowdaem% e'b meopiu coMHfonie ceoeu 
wpudmecKOu npupodm. 

Oji4p,yeTH jih ^ymeHpHKasHHKOBB CHHxaTB npe^GTaBHTejraMH 
Bas&maTejiH, Hacji&AHHKa, raymecTsa bb KanecTBi JopH^pnecKaro 
.op a, ran jpsce HHTepeca (reopia SeizepTa)? CeHaTB CTHTaera 
/iy in e npHKa3HHKOBT» Hpe^CTaBBTeJiaMH sas^paTejia (98/40). Ta- 
Kan KOHCTpyKn;iH coraiacyeTcn cb HanraMB sanoHo^aTejiBCTBOMB, 
KOTopoe ftonycKaeTB upe 3 ,bhbji eHie hckobb kb Jinny yMepmeMy 
(§ 3. IH 1), HO npOTHBOp^nHTB TOS 3Ke C6HaTCKOH npaKTHKi, koto- 
pas Tpe6yeTB ottgthocth KyiiienpHEasqHKOBB HepeftB Hacn4^- 
HHKaMH. Boo6m;e Teopis npe^CTaBHTeJTBCTBa ^yni©iipHKa3THKOBB He 
cornacyeTCH cb DpHsmecKHMH ocHOBaMH npe^cxaBHTejTBCTBa. no^TOMy, 
6 rtb MO^eTB, npaBMBH^e KOKCTpynp obhtb HHCTBTyTB 3,ymenpHKa3- 
necTBa, KaKB HHCTpTyTB ocofiaro poga, no^oSHBii jthihb npe^CTaBH- 
TeatCTBy. 





npHJitmeHie I. HoxapiaT'fc h 3aiu,HTa npaBT>. 

I. Hovapian *). 

1 . a) fiocmoempuocmb u 6) ny5jm%memb / K)pudu%ec%wx r b 
anmoe^b cocmaejimomb neooxodUMUn ycjioein meepdocmu spa- 
otcdaHCKaso odopoma. 

a. JtocTOB^pHOCTB o6e3neqHBaeTca yqacTieMB ^ojrscEocTHoro 
raja bt, cocTaBJtemH jopHftMecKHST, hktobb. Hpn neMB, sto ynacTie 
MOJKeTT, BEipamaTBCa HJTH BT> SaCSHS^TeJIBCTBOBaHlH aETOB'B B006ffl;e H 
flBKH aKTOBB BB HaCTHOCTH, HtJLH BB COBepitteHiH aKTOBB 1). 3 a C B H- 
AiTeracTBOBaHie a k t o b b HMieTB CBoeB r4jibk> y^ocTO- 
B^peHie BtpaocTH Konif, no^mHHOGTH nojjEracei h t. (ct. 128 Hot. 
iiojt.) 2). SacBH.n'feTejiBCTBOBaHie sbkh aKTOBB (ct. 65, op. ct. 2) 
HMieTB cBoeEO ijtiBK) KpOM'fe yRocTOB'fepeHifl caMoaa^aooTH yqa- 
CTByDr^asT. bb sacBa^'feTeJii.CTBOBaHia **), enje y^ocTOBipenie 
HXB 3aKOHHOH HpaBOCffOCOSHOCTH (CT. 147) H HeUpQTHBHOCTH 
coAepasania caMHXB aKTOBB saKOHy' (BpeM. np. ct. 44; 79/151; 
a b o q h bi e aETti) 3). C o b e p ra e k i e hetobb oSamaeTB co6os) a sa- 
CBHA&TejiBCTBOBaHieHBKH aKTOBB (ct. 79) 5 HOiipaBHJTBH^e caaTaTB^ co- 
BepineHieMB aKTOBB tojibko Tanoe cocTasjreHie aKTOBB, apa koto- 
POmt> He TGM.KO ynacTByeTB sojusHocTHoe jeero, ho caMHf hktb 
bhochtch bb KHary a no/mscMBaeTcs Tam CTOpoHaMH, CBHA&Te- 
•SSMH H gOJISKHOCTHHMB JtHROMB (HOTapiaiBHHe, aETBl). CoBep- 
meme airra Heo6xoRHMO eru;e cTporo oTxaaaTB otb yTBepacjjema 

aKTa (KpfinocTHHe bkth; ct. 70 cm. hh5K6 6) ***). 

_ : _ • 

*) II. BoubMaaB. HoTapiaJibHoe nonoaseHie. GIIB. 1912. 

**) 3toto bho^h-B RocTaTOHHo ahh 3acBHR'feTeaibCTB0BaHifl no/mHcelt 

***) Haa^e BoHbMaHB, CTp. 63. IIo ero mh-BhIh), ecsn ctoposu He 
onpeRBirHEH tohho bt> RoroBop&, hto ohB pa3yMta>TB horb eoBepmeHieMB 
aKTa, to bb TaKOMb cHynaB, bb CHjiy ct. 1363 t. X h. 1, kohromb coBepiae- 
hih aKTa SygeTB ero yTBepkReirie, Tasoe TOJiKonaHie He cor\iiacyeTca Co 
ct. 79 Hot. jjoji. 


28 
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6 . II y6xHH foot b, t. e. H3BfcoTaocT£, jopaftHHecicaro aETa 
TpeTMMTE, ftOCTHraeTcn yTBepac^eHieMi asTa (ct. 79; 

KpiiiocTHaa cncTeMa; cp. § 17. II 2). BnpoHeMT>,.noHHTie nyS-aHHHocTH 
aKTa ropa3ftO mnpe ero hsb&cthocth tpotehmt, oho o6hh- 

Maera co 6 otd TaKace 6e3noBopoTHOCT& aKTa (HnoTewa# chctg- 
Ma; § 17. II 2). 

2 . a) SmeudmneMcmeoecmie anmoe'b ujiu m%u u coeep- 
menie a/mnoe'b dojiownoomnuMeen/ppiemcn y naco 
6) mmapiycaMfb u e) cydy. 

а. Kpyrc> ftisTe jtbhogth Ha3BaHH£ixT> ynpeacfteHift o 6 HBMaert> 
co6oh) HOTapiaitHyro nacTb bt, co6cTBaHHOMT> CMHCjri (1. a) 
a t. Has, KplnocTHyK) nacTB ( 1 . 6 ). BaponeMH, HOTapiaftHHaa 
nacTB nrape BcaKaro pofta sacBaft^TeiBCTBOBamt h coBepmeHia 
aKTOBH (cm. ct, 65; 83/111), TaEx . HoxapiycK npHHHMaDTT. 
na xpaneHie ftonyMeHTH (ct. 65 h. 4), cocTaBJiaioTT, npo- 
6 kth paa^aoBH HacrfftCTBa (ct. 65 n. 5), b h ft a k> t t, bhiihch h 
KOH 1 H aKTOBB (CT. 65 H. 1) H T. ft. 

б . HoxapiycBi pasftfcMJOTca Ha M 2 taftfflHxT> h CTapiuaxT,. 1 ) 
Mxaftinie HOTapiycu cyxi. ftOJE®HOCTHHH JiHn;a, cocToaiftiH Ha rocy- 
ftapcTBennofi ctfyac 6 ii (ct. 17), xoth ohh h He noxB3yK>TCJi ea npe- 
HMyin;ecTBaMH. HecMOTpa na sto, ohh He MoryTT, 6 htb bb to ace 
BpeMfl HpHcaacHMMH xioB'fepeHHHMH (ct. 19 h 5, cp. H, 4 CT. 355 
Ynpeacft. eyft. ycTaH). Bhcho HOTapiycos't ycTaHaBXHBaeTea oco 6 mmt> 
pacnncaHieM^, CMOTpa no oOcTQHTejiBCTBaM'B h HapoftOHaceneHiio 
EaKftof m£cthocth (ct. 4). ITpraeMB BC'fe HOTapiyctf pacnpeftiMioT- 
CH HO OKpyStHKEMT, CYftaMH, BT> BfcftOMCTBi KOTOpHXH OHH HaXOftHTCH 
(ct. 20) "H BT> npeft^JiaXH KOTOpHXB OHH MOryTB HCnOJIHHTB CBOH 
o6H3aHHOCTH (ctt. 21, 22). Ujan,o, acejiaioiHee *) CTaTB HOTapiycoMT,, 
ftOMHO YftOBJieTBopjm. TpefioBaHiaMT. 3aEona. Tatra, npejKfte Bcero, 
OHO He ftOJIHHO COCTOSTB HH Ha TOCyftapCTBeHHOt, ffn Ha oSmeCTBeHHOft 
CJtyJttdfc, ftOHXCHO 6 htB pyCCKHMT, nOftftaHHHMT,, COBepnLBHHOjrfiTKHMB H 
HeoHopoHeHHHMH. no eyfty hjeh o 6 m;ecTBeHHOMy npsroBOpy (ct. 5). 
Bt> HaCTHOCTH, HJJ6HH Tocyft. .HjMBI He MOFJTT> COXpaHHTB 3 a C 060 K) 
ftOJi^HOCTH HOTapiyca (06ru;. co 6 p. 07/33). Hattie, jthh;o, azexaioruiee 
GTaxB HGTapiy comt> > ftojiatno noftBeprayTtcfl cnen,ia*K»HOMy 8K3aMeny 


*) Bo3mo®ho, oftHaKo, h Ha3HaHesie ott. npaBHTejiBCTBa (ct. 7). 
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opa OKpySKHOMl. Oy^li (CT. 15); BB 9TOMB OTHOmefflH He ftixaeTCfl 
hhkhkhx'l irauml M ftjisKaraxB xhh,b (06m. coOp. 00/33). Hauo- 
hto KaeaeTca caMoro onpe^ixeBda Ha cxyxcoy (a pasHO h 
yBMhHemff), to oho npoHSBOflHTca CTapnraMB opeftc&^aTexeMB cy- 
3 ;e 6 HOH naxaT&i ho npeftCTaBxeBiHMB npeflci&xaTexa orcpyxaiaro cy^a 
(ct. 16). ,CaMoe ace BCTynxesie bb &oxhchoctb npe,a,BapHTexBHO Tpe- 
6 yeTB npHaeceiiia npHcsra (ct. 16) h BHecenia aaaora (ct. 8, 
cp. ct. 9. 12, 14). HoTapiycfci sa ncnojiHeHie cbohxb o6s3aHHOCTet 
nojiyqaioTB BOSHarpaacAeme (axaTy), HM 6 HH 0 , sa BcaKOe xoxxchoct- 
hog ^McTBie no oco6oft TaKci, ecxn ne 6 bixo 3 ;o 6 poBOJiBHaro co- 
rxameHia (ct. 208 h cx.). ^lacTB btoh nxaxH y^epacHsaeTCH rjih 
ysexmeHiH 3 axora ro onpeftkxeHHaro bb 3aK0Hli pa3M&pa (ct. 210 h 9)* 
2) C t a p in i e HOTapiycn cyxs Tame jjoxjkhocthhh xrnia, coctoh- 
m;iHHarocy^apcTBeHHOf CJiyacSii. Ohh cpaBHeHHt cb HxeHaMH OKpyac- 
HHXB Cy^OBB OTEOCHTeXBHO CO&epXCama,- CXJ3Ke6H HXB HpaBB h npe- 
HMyni.ecTBBj bb nopn^K^ onpe^ftxeHia h yBOXBHeHia hxb otb #oji- 
skhocth (ct. 43). IIpn KaacaoMB oicpyacHOMB cyxJ noxaraeTCH ojjhhb 
CT apmift HOTapiycB (ohb xce saBimasaeTB HOTapiantHHMB apxn- 
bomb), ho bosmojkhh Tarae h homohi;hhich (ctt. 42 h 43 1 ). 

b. Cy^BynacTByeTB nocpe^cTBeHHo HHenocpe^CTseHHo bb HOTa- 
piarL Thkib, 1) nocpe^CTBeHHOe yaacTie cyna BhipaxeaeTcs 
bb Hassop'fe sa HcnoxHenieMB .bc£mh HOTapiycaMH cbohxb o6h- 
3aHH0CTei (ct. 57). Ohb asiieTB Hpasa KOHTpoxa h peseta khhtb 
(ctt. 36 h 58), OTnycKa (ct. 38 h 39) e yBOx&Hema Hoxa- 
piycOBB sa ynymema ho hxb c xyJKfrk (ct. 59). Oyay ace npHHO- 
cHTca acaiooH-na HeopaBHXBHua uttcTBia HOTapiycoBB (ct. 60—63) 
h cy^OMB ace BSHrcKHsaiOTCH ySiJTKH, npaHHHeHH&re HenpaBHxtHmiH 
HOTapiyca (ct. 64). CpoKB nxa npHHeeesiji xcaxodB Ha 
AitcTBia HOTapiycoBB noxafaeTCH ^ByxHe^xBHuf co xhh omasa Hoxa- 
piycoMBMHOOBepineaifl hmb ToroftMcTBia, Ha KOTopoe jsaxofia npa- 
HOCHTCfl (CT. 61). BfpHHeMB 3Ea>X06bI Ha HOTapiycoBB HeHOCpeUCTBeHHO 
no^aDTCH hmb, aoHH o6s3aHBi nepe^axB TaEOBtra bb OKpyacHufi cy^B, 
He ^oxte 7 ftsefr ho noxyneHm, cb c3ohmb ooBHcneiiieMB (ct. 62). 
2) HenocpexcTBeHHoe jeg yqacTie cy^a CKasbiBaeTca bb hohox- 
Hia hmb HOTapiaxbHoS nacTH. TaKB, 3acBHA&TexBCTBOBaHie hbeh 
asTOBB B03xoEseao y HacB sa e^HHoxmHHXB cyjs,efi (mhpobhxb, 

rOpOUCKHXB, y43,a;H&lXB HXeHOBB OKpyX£H&lXB cy^OBB) BB T&X B 
M^CTHOCTHXB, BB EOTOpHXB HXH BOBCe EG HOXO^eHO HM&TB HOTa- 
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piyca, hm, xoth h noaoffieHO, ho sojukhoctb ero He saifimeHa 
(ctt. 2 h 10 cp. ct. 7 HpHM.). KpoMi Toro, B03M0SCH0 xaK3se 
BpeMeHHoe HcnomeHie cy^oMB. oSasaHHocrefi cTapmaro HOTapiyca 
bb caynai ero 6oai3HH me OTjiynKH. TaKoeHcno-aneHienopynaeTCH, 
no ycMOTpfesiK) npe^cfeftaTejrn onpyacHaro cyna, hm ceEpeTapio eii 
^pyroMy BHHOBHHity ^aHHaro cy^a (ct. 44). 

3. HcnoJinenie nomapiycaMU ceoux'h o8si3aHHocmeu mpe- 
dyenvb eedeuisi oco6wx f b Knue'b. 

xhn KHHrn aobojtbho MHoroBHCJieHHf»r (ctt. 26 h 47). Cpe;aH 
hhxb crf3,yera pasjmnaTB p&b rxaBHRa rpyona: 1) aKTOBHn (Kpi- 
nocTHHB) h 2 ) peecTpoBHH. 1) Aktobhh KHHrn Be^yTca MJia^i;- 
xhhmh HprapiycaMH h Ha3HBaioTCfl trkb noTOMy, hto bb hhxb 
BHOJ iai bhochtcb asm, coBepmeHHtie noTapiaitHRMB nops^KOMB 
(HOTapiajtBHBie aKTR, ct. 79 e ex.). TaicnxB KHnrB p;Bfc oftna— 

flJIH He^BHJKHMOCTH H HpyraH-ft-HA BCliXB npOHHXB HMymeCTBB (n. 2 

gt. 26). Kb rpynni aKTOBHXB KHHrB cji^yeTB OTHecra Tame Epk- 
DOCTHHB KHHrH. Oh£ COCTaBAHIGTCfl CTapiHHMH HOTaplyCaMH HBB 
yTBepHC^eHHBlXB HMH BHHHCOKB EE3B aKTOBHXB KHHrB MJTaftmHXB 
HOTapiyCOBB no He^BHJKHMOCTAMB (CT. 52). yTBepHC^eHHEJH BHHHCH 
no^innBaiOTCJi, no nopa^Ky hxb yTBepac^eBin bb Texpa^H, EOTopnn, 
no ncTeneHiH ro.ua, neMejpeHHO nepemreTaroTcn bb khhth bm£ct& 
cb kb yMs ajnJaBHTHHMH yKa3aTeMMH no nasBamnMB itc-kbhskhmo CTeii 
H no ^aMMiaMB C06CTBeHHHK0 BB (ct. 52 S j. 2) P eeCTpOBHfl 

KHnrH Tame se^yTcn KaKB mjihkhuimh HOTapiycaMH, TaKB h CTap- 
mHMH. HMenHO, mx a3,1a it HOTapiycB oSnsaHB bocth peecTpB pa 
03HaneHin bc4xb BOo6m.e coBepmaeMHXB hmb aKTOBB, npOTecTOBB h 
3acBn^Tej[BCTB0BaHit ? a Tame HBJienHRXB y nero saeMHHXB o6a- 
3aTejiBCTBB h soroBopoBB (n. 1 ct. 26). Cxapniin norapiycB 06a- 
3anB secTn jtsa peecTpa. Okhhb tm BH^aBaeMtixB hmb Btinncet h 
KO nii H3B aKTOBBIXB H KpfcnOCTHRXB EHHFB, a Tame KOnif H aKTOBB, 

XpaHHmHXCH BB apXHB^ (n. 1 CT. 47). Apyron-pa ICp^nOCTHRXB 

KluiB. Ecjih peecrpB bhehcsmb h KoninMB He npeKCTaBJtneTB 0060K) 
nnnero ocoderaaro h Be^eTcn no npasMaMB o peecTpaxB km 
HOT apiycoBB (ct. 48), to peecTpB KpfenocTHRXB sacaysKHsaeTB 

*) H&iBeTca ocoCaa HHCTpyKipsi gna pysoBoscTBa HOTapiaJiBHRXB 
ycTaaoBaemfi npn npHMBHeBiH 3aKona ofe ynponreHiir nopsi&Ka se^enur 
KpBnOCTHRXB S'BJIB. 
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ocofiaro BHHMania Kara no cBoeiay SHaneaiK), TaKT. a no $opM& ero 
se^esis. 3 h a n e h i e btoto peecTpa BtipaJEaeTca bt. tomb, hto 
ct. otm^tkoh) bb HeMT» araa yEp&njieHis CBaBhisaeTca mombhtt. ne- 
peso^a npasa coSctbbhhocth sa hbjjbhjkhmoctb a BOo6in;e bo3hekho- 
BBHie, H3MfeneHie a npeKpameiiie Ber uihhxt. npaBH Ha HeftBasca- 
mocth (§ 17.11 2). CooTBtTCTBeHBO TaKOMy 3HaneHiK> peecTpa Kptao- 
CTHHXT. ftfc.TB, ET, H6My COOTaBJIHIOTCH TpH aj^aBHTEHXT, jmS WTGXSi: 
1) no Ha3BaHiflMT, aMfenia mh HyMeparra ropoftCKara He^BamaMO- 
CTei, 2) no HaSBamaMi coSctbohhhkobt, b 3) no Ha3BaHiaMT> jibue 
am ycTanOBxeHiH, bt. aoxB3y KOTOp&ixT. cjvkiaH&i bt, peecTpfc ot- 
Mima o KaKHiB-JiHSo orpaHaneHiaxi. npasa co6cTBeHHOcm Hto Ea- 
CaGTGH $OpMH BB^GHia peOCTpa KpiUOOTHHXl ftliJlT,, TO $OpMa 
yKa3ana mbhbctpomt. kjctbuih. k amaoa HepsacHMOGTS 
na3HanaeTcn oco6ufi mctt, (ex. 53). Ilpa neMT. as^amr npaBHia 
o cocTaBMHiH a Bebenin peecTpa kp&qocthhxt, ;h;£jit> no sosoft 
$opni. JIhctb peecTpa KpinocTHUXB stra hoboH $opMU coctobtt. 
H3B ne r rapexT, ot^jtobt.. Bb nepBuft OT^kra BHOcaTca 
EacaDmiacn aMtaia, bo BTOpot—co6cTBeHHBKB, bt, TpeTii!-—orpa- 
HnneHia npasa co6cTBeHHOGTH a HajKmens&ia Baapemesin no acaaMT, 
o npaB'fe coScTsenHocTH, bt. neTBeptua—3atfora, ^oxra h spyrin ^e- 
HeacHj&ia TpedoBania, ofiesneneHHtis saapeajeiriaMH. Kaau^a otjj^jit. 
3aKJEEonaeTT. bt. ce64 Tpn rpa$i>r; 1) flaa osaaneHin TBEynjaxT. HyMB- 
poBT, no OTA'feiy peecTpa, 2) km otm^tokt., bsochmsixt, bt, KaaaHi 
otjc6jtb, a 3) km npafcrfmHit (UpaBHjra, ct. 3). 0 KpyraxT. khh- 
raxT., HMiromaxi, BTopocTeaeHHoe saaneme, cm. ctt. 26 a 47 
Hot. noa. 


II. 3amHTa upas*. 

1 . Haiue sanonodamejibcmeo ra eudm oSiqeu, mom^eM- 
jieMOit sapanmiu jim\a npmnaem% %mo n ecmiu cnop% o npae% 
epawcdaucmM'h nodMmum/b paspmtaenm cyde&uuayb yemano - 
emnm u (cm, 1 ycm. sp, cyd,), 

Ct, 9tkmt> ? npaMHMT, nocTanoBjreHieMT, HpoueccyaMHaro 3aEOHa 
BnojTHi cotMtacyeTCa a ofonjia cmmgjit. cTaTeS 690—694 t«X“b, 1. 
06pam,eHie kt, cy^e6aot saa^aTi cocTaBEaeTT, HCOTEeoe-Mo6 
npaso rpm^HHHa. Oao He MO^eTT, 6 htb s nosTOMy, orpanmeBO 
no bojIj& nacTHHXT, jihi^t,, Eponi cjrynaeBT,, npe^ycMOTpiaHBixT, ca- 
MHMT, 3aK0H0MT» (71/945, 76/290, 79/22, 81/16). TaKHM'B oSpasoM-B, 
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CaMTE, SaEOHX, UpHBHaBaH HpHHAHETB CBOSOAHOil, aBTOHOMHOt qexo- 
B^ecKOi mtoocth, CTaBHra et rpaHHAM bo hmb orpaatAeffia btoh 
5Ke t tejroB r &secKoi jthhhocth. Ho9TOMy, Hanp., OyAera He^McTBH- 
T6JTBH0 TO yCJJOBie^OrOBOpa, no EOTOpOMy CTOpOH&E OTKa3HBaE)TCfl Ora 
npasa cyAeSsot 3ain,HTH Ha cayman HapyineHia Aorosopa (76/290, 
79/22). 

2. Heoni'heMJieMoenpaeo spaorcdam net cydeouyw saityumy 
eeouxx spaotedancKuxx npaex a) ospammmaemcsi, oduano , epe - 
MmeMX 6) u mepnumx ucKJiKmeuist. 

а. Ilpaso OTHCEHsaTi) HMyni;ecTBO npec^KaeTca. o6m;eio 3bm- 
ckod AeQHTMiTHero a&bhoctbio (ct. 692) h B 006 m;e toio ate a^b- 
boctbh) apeciKaioTca scaEie hckh (ct. 694 § 11, 2 6.). . 

б . BaniiHTa npaBB He orpaHHBHBaeTca tqxbeo onpeA r &^ eHHi ™'B 
BpeMBHeMB. TpaKAaHe Tepsiora em;e cbog npaso Ha HMym;ecTBO, 
ecm ohh CTOEEHyTca ct> ApyrHMH rpaatAasaMH, AO^pocoBicTHO npio- 
6piBmHMH hst, npaso. npuHAHnT. BHHAHKan;iH, npn yGJioBiH Ao6po- 
GOBftcTHOCTH, ycTynaera hbh£ m^cto npHHn;miy tbbpaocth rpaaz- 
AaHCEaro o6opoTa (§ 17, III 2, 1, § 44, 3, § 46, II 2, § 89, 2). 

3) Ha pndy ex eydeonom saufumou) gpmfcdcmcKuxx npaex 
eosMoowna , npaeda no uensmenm, u en^eydeBnan sau^uma 
(cciMooBopoua). 

RMeHHO, same 3aKOHOAaTeaBGTBO HpHHAHniaraHO 3anpenj;aera 
BH4cyAe6Hyio 3anuiTy, hoo, n,onycTHBT» ee, t^mh caMHM'B ierEO AaTt, 
hoboat* kt> caMoynpascTBy h HacMiio. 3anpeni,aa CTporo BCHEoe caMO- 
ynpaBCTBO (ctt. 690 h 531), Hame 3aEOHOAaTejn»GTBO npHSHaera, 
OAHaEO, APyroS bhat> BBl!vcyAe6HOH 3aru;HTH—caMOo6opoHy, t. e. 3a- 
OAHTy otb caMoynpascTBa. „3aK0HHaa o6opoHa ora HacmiH, rosopara 
aaKOHBjHe CHHTaeTca caMoynpaBCTBOME, kotab OHa He bhsoahth mi 
HpeA^OB-B, 3aK0H0MT> onpeAiiJreHHHXT, H (npuM. ct. 690). Heo6xo- 
AHMyio ofiopony npH3Haera TaittKe IIpoeKra (ct. 99). TaKHMT, o6pa i ' 
3omt>, 3aEOHHaa. caMOo6opoHa ecra ogpaTHaa CTopona HeAonycTHMOCTH 
canoynpaBCTBa. TaEOBB npHHAHnT,. Oahhko, HH' 3aEOHT>, hh iipaK- 
THEa hb MorjrH nocjiiAOBaTejrBHO npoBBCTH yKa3aHHaro npHHAHiia. 
Thkb, nanp,, corjracHO saEOHy, EaHA^fi HMiera HpaBO co6ctbbhhoh> 
BjacTBfo 3aAep^ara nyacofi ckoth mh Byacyio HTHH,y, np0H3B0AH~ 
npra hh MoryiAHST. npoHSBecTH Ha ero yroAinxE noTpaey huh hhhh 
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nQBpe^eHia (7 ct. ceji&CK. xob. ct, 1 ■ npra.; cp. y ct. afes., 
ct. 690). Jaaiie, cenaTB npn3Haera 3a cTopoHoi, Tepramei jShtkh 
ora HeacHOJEHemn 65i KOHTpareHTOivrt BuxeKaroiiiet hsb ftorosopa 
oSnsaHHOcTH, npaBO, He o6paru;ajict> kb cyny, npoH3Becra neofixoftH- 
Mhw h 3anecra npon3Be;a,eHHue res Toro pacxoau B3aMkHB 

c^syDmea ho ^orOBopy iuaTH (01/87). HoBTOMy EBapTHpanra bb 
npaBt npoH3Becra 6e3ycji0BH0 Heo6xo3,HMtiH HcnpaBKenia n 3anecTi> 
hxb bb KBapTHpHyH) raaTy. OeHaTB cnmaera Tania ftMcTBia 
o6opoHti He „caMoynpaBCTBOMB H a ^kftcTBieMB KpaSnei Heo6xo- 
3 ;hmocth“ (01/87). Hhhmh c&OBaMn, ceHaTB ho^bo^htb ynasaHHBia 
^ifCTBin ctopohh no^B „3aKOHHyio o6opoHy“. E^sa m,' o^HaKO, 
TaKoe TOJiKOBaHie npasMtHO. 

Em;e ftaike bb ftonymemn caMoynpascTBa, ho^b oco6bimb hmg- 
HeMB „caM0H0M0n^H‘S n^era npoenra (ct. 101) BCjriyrt 8a o6m,erepM. 
yj l (ctt. 229'—231). Ohb bborhtb npaso saftepacania nyscoro HMy- 
mecTBa n aasse oSasanHaro jiHka, npn HarnnHOCTH onaCHOCTH 

■IffinSTECH BB HpOTHBHOMB CtfyHafc B 03M05KH0CT H OCymeCTBHTB 
CBOe npaBO. Kb TaKon caMOnoMomji bo3mojkho npnSi&raTB tosbko 
bb tomb cjrynak, ecra nkra bobmohchocth orpa^HTB ocym.ecTBjieHie 
CBoero npaBa spyrnMH saKOHHHMH cnocoSaMH. ETpaso Ba^epKania 
Tpe6yeTB eiuie CBoef aaKOEHOCTK nocjx^^yiomaro HeMe^JieH- 

Haro yni^OMiemH BjracTef (n. 2 ct. 101). BnponeMB, ctojeb nrapo- 
Koe npaBO caMoynpascTBa He 6mro uphbbto e^HHorJiacHO bb caMoft 

KOMHCGin.-Jl^f CTBHTeJIBHO, HeJIBBH HG HOftHepEHyTE, HTO BB ycTa- 

HOBJienin npe^ijroBB caMoynpaBGTBa Heo6xo;a;HMO CHHTaTBCs cb kjjib- 
TypHOGTBD naceJieHiflj pa3BHTieMB bb hgmb upaB0C03naHin HB 006 m;e 
ysaaceHifl kb npasy k ^CHHnJrarX Kb ycJioBinMB pyccKoI 3KH3HH, 
6&m> MOJKera, 6jrH5Ke, noBTony, no;a,xo;n;E[TB t. X n. I, CTporo sanpe- 
m;aioni;iS eaMoynpaBCTBO, h^mb IIpoeKTB, cJifc^yioiipt 3a o6in;erep- 
MaHCKHMB yjionceHieMB. 



npHJioaceHie Ih 3aKom> o6t> yeejiMHemH npeA^fc- 
Haro cpoKa HaMivia h e ahh^chmwxt> HMymecTBi> *). 

L B % OTMisy h HSM^Henie HOftxejEaiijHXB y3aKOHemft nocTa- 

hobhtb: 

1 . HMjn^ecTBa Moryr^ 6 htl oT^BaeMH bs* naeMi* 

h cojepjsaHie na cpoK% h© cbhih© TpH^aTH mecTH jt&tb. JtoroBopu, 
BaEJno^eHHHe Ha 6ox§© npojHDXHCHTexBHfcrt epoK's, npH3HaiOTCH o6h- 
3aT6jri,Hi»rMH mmh b^» Te^eni© TpEroa™ m©cra craTas 

na^ajra saftMa. 

2. JoroBopH o HaiM ropoztCEHX'B cTpoenit h aeMexfcHBX^ 
ynacTKOB^ b^ roposeEHx^ noeex©Hiax , B (Cb. 3aK„ t. X a. I, 3as. 
Tpa^Av H3p;. 1900 r.j ct. 1702) Ha cpoKH otb xpex'B 3,0 

n;aTH jrir&, Ha cyMMy cBHine Tpexcora py6xet ? a TaKKe Ha ©pora 
CBtame 3£&Ha;an;aTH airt, na BoflEyK) cyMMy, —soxjehh 6htb eOBep- 
inaeMia: na hhcbm%. 

3. ^oroBopu 0 HatMi nacTsux^ He^BHJEKMLiXB HMym;ecam b^ 
npe^ixaxB SxTHHCKaro yi3#a, TaEpmecKOH rydepnm, ^oxacHKr 6 htb 
coBepinaeMU h© ana^e, Kara KpinocTHUMB hoph^eomb, ©era ohh 
aaoioEaioTca na cpoEH CBHme TpH^naTH hi©cth jp&tb. 

n. IIpHM^EaHie m> gt&t l 4 1692 SaKOHOBB rpa^aHCKHX'B 
(Cb. 3aE„ t. X a. I, H 33 ;. 1900 r.) H3 xojkhtb cxi^yioHiiHMB o6pa30MBt 

n$UM&%anie. CpoKB aa oT^any bb HaeMB h cosepacasie 
H6 abh3kh«hx'b HMymecTBB, saftB KOTopBiMK ynpessesa oaeica, orpa- 
Hinas ; eTciK bb OTHonxemH HMymecTBa MajioaiiTHHX'B—^ocTHmeHieMT, 
iMa ceMHa^naTHX'BTHaro so3pacTa, a B'B oTHoraeHiH npoHHXB nSy- 
mecTBTj,—speMeHBM'i* ne cBBime ^B-Bsa^qaTH jtIjt'b huh HacTymreHieM-B 
oDpe^-BireHHHXB B'B saKOH^fe cpoBB, iipngHaam raymeoTBa bbimo- 


*) BHGOHaflnxe yTBepxs#. 15 napa’a h oHydxHKOB, 29 Mapra 1911 r. b-b 
1 $ 59 Go6pas. ysaic. Pacn. IlpaBHT., ct. 537). 
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poHHHM'B (ct. 1162 3a^. TpaiKA-) h hjih yxpaTbi 6e3BliCTHo oTcyrcT- 
ByioinHM'B.npaBa na Bosspamenie eMy HMymecxBa (ct. 1244 BaK. 
rpajKft. h gt. 1459 Vex. rpaacs Cys-)* 

.IJoroBopH OS's OTsaH'fe bt, HaeMT, h coftepEtaHie 03Ha^eHHHX'B 
He^BHHCaMHST) HMyipeCTB'B Ha So.l'fce np03,0a3KHTeJIBHHe CpOKH MOryXTj 
6hth 3aKHK)HaeMH He mane, naira ch, pasp'fenieHia: UpaBHTejiBCTBy- 
lomaro CeaaTa uopngKli, ycTaHOBHeEHOMi. bh nyaKT'fe 3 cxaTBH 277. 

JIorosopH, 3aKHiOHeHHKie 6es r h coOjnotfeHia ■ cero nops^Ka, 
npH3HaiOTCH HeoSasaTejiBHHMH: b'b oTHomeaiH HMymecTBa Majio- 
ji'feTHHXH—no socTHaceniH hmh ceMHa^axH jrfirfi, a b'b oTHomeHin 
npoHHXT) HMymecTBij—no ncxe^eHin ftB’feHamsaTHUliira, cnnTan ex. na- 
naaa saftMa, hjeh no HacTymremn yKasannHX'B BKtme, bh saKOH'fe 
onpes'feaeHHHxx, cpoKosn. 

III. CoxpanHTi, B't. cHjri: 1) nocTaHOBjreHia ^McTByioniHS^ 

BaKOHQB't, KOHMH y C T&HaBJIHBHTOTCH Hpeft&JTBHtie CpOKH OT^aiH 

b^b naeM'B ho^bhjkhmwx'l HMym;ecTB'£, npHHajpejsanpM'B apxiepeS- 
Gmwh soMaM^b, MOHacrapsM^ h nepEBaM^b, h 2) nocTasoBneHin 
^ifiCTByiOIIlHX^ 3aEOHOB l B ; EOHMH.yCTaHaBJTBBaiOTCH npe^iUBHHe CpOKH 
HafiMa hih co&epjKama He&BHHCHMaro HMyin,ecTBa Menie ftBisaimaTH 
hjih 6ojtie TpH^aTH mecTH rfra. 

IY. HocTaHOB xenin, H3JioaceHHUB b % cxaTBiv 1 OT^Jia Ihbi 
OT, a,ijrfe III, pacapocTpaHHTB na ryfiepms IJapcTBa nouBCKaro h 
B eccapa6cKyio. 



npmio^KeHie III. KpaTKiM yKa3aTejn> y*ie5BHKOBT> 

h nocoSiii 


Mmep% Pyccicoe rpaacftancKoe npaBo. CUB. 1910. Fyjinee ^, Pye- 
CKoe rpaK^aHCKoe npaeo (063opr6 aiftcTByronjaro 3aKOHO,a l aTejif>c'rBa h 
npoeETa rpajKAaHCKaro yaoKeHin, Cn6. 1911 ).IlIepwew6U%% Yned- 
HHKTi> pyccEaro rpaas&aHCKaro npaBa. M. 1912. Bacb%oecKvU , Yqe6- 
HHK^rpa^aHCEaronpaBa (o6in;aa *iacxL h BeiQHoe npaBo). Cu6 . 1896. 
Kacco, PyccKoe no30Mejn>Hoe npaBo. 1906. AnHeHK 06 % CncTeMapyc- 
cicaro rpa^anoKaronpaBa (T. I. BBe^enie h o6maa nacT b 1910; t. II. 
IIpaBa 1900; t. III. IIpaBo o6a3aTejn»CTBeHHM.a 1901; t. IV. 

OTafaLHija o6B3aTejtLCTBa. 1912; t. Y. IIpaBa ceMelBRasoneKa. 1905; 
t. YL IlpaBo nacjitaoBaBia. 1909). fiweepnya, 9iT0His no rpaJK&aHCEO- 
ny npaBy. BBe^eme h odmaa gaora, Bemnoe npaBo, h ofinjaff naeT b o6n- 
saTejrBCTBeHHaro npaBa. 1898. 1902. MaJiutuee% Kypcn o6m;aro rpa- 
jE,a;aBCEaro npaBa bb Poccin, t. I. 1878. U. I^umoeunh, Kypon pyc- 
GEaro rpaas^ancsaro npaBa t. I. bhk. I 1878. UIepiaene6U%% Kypcn 
rpancsancKaro npaBa. #Ba BunycEa. (BBe^esie, Ka3. 1901 h 1902). 
Ilo6mdoHOC%^eo%, Kypcn rpascgancKaro npasa. Tpn nacssr (I g. Bot 
nnsHun npaBa, 2 g. IIpaBa ceMefinua, nacjii^CTBeHHtia h 3aBim;a- 
TejrLHHn; 3 i. $oronopH k o6n3aT0jrBCTBa). Gn6. 1896. iO. Tcim- 
6apoe% Eypcn rpasK^ancKaro npaBa. T. I g. o6jn,an. C06. 1911. 
npoesTB BHconaftme yTBepjKji,eHHot PesaKu;iOEHofi KoMHccin 
no cocTaBJLeniK) rpa^ancsaro yjroEcenia (coEpan^enHOe H3,a;aHie no,p, 
pe ( a,aK0,ie8 TroTproMOBa, coct. CaaTgiran. T. I—II. Cit6. 1910)*). 


*) Oto KacaeTca aHTepaxypH, to cm. IIoBopHHeKl#, CHCTeM&TH- 
necfria yKaeaTenb pyccKoSanTBpaTypnnorpa^ancEOMy npaBy. COB. 1894, 
a xaiOKe cm. 3a nooji'fesnie roftbi sypaajiBX UpaBo, 2Kyp. Mhb. DoTHnin, Bo* 
npocH IIpaBa n #p., BHnHKjionesanecKifi cnosapB Bponrayaa h EtJpoHa* 



npHJioaceHie IV*. FlpejijvieTHMii yKasarejib. 


OTp. 


A6conioTHoe npaBO • 3 

A6cTpaKTH. o6H3aTenBCTBa (jionr'b) 246 

ABTOpcKoe npaBO . 152 

Akt^ IQpHflHHeCKiH.17 

AKuioHepHOe ToeapnmecTBO . . 286 

AituenTa ..185 

' AnHMeHTBi .337 

AirbTepHaTHBHbin o6H3aTen&cTBa 173 

Apensa . 264 

ApeHflaTop'b .265 

ATTecTaTb ciryxcamHX'fe . • . . 271 

Be36panie .318 

BessicTHoe oTcyTCTBie.10 

Be3Me3HH0CTb.23 

Bescpo^HbiH o6^3aTenbcTBa . 27, 404 
Be3X03HHHblH BeiHH ...... 94 

BeneBHnK'B . . . ..83 

BjiaronpiodpiTenHoe HMymecTBo . 68 
BpaTtH poflHbie, eflHHopoflHHe, ejm- 

HoyTpo6Hbie .386 

Bpa^HHH aorOBOp'b ...... 315 

ByMara Ha npefl'BHBHTextfl . . , 247 
Besenie fl'fe.n'B 6e3'b nopy- 

Henisi.309 

BeKceirb .246 

BemHoe npaso.65 

Beiij-b.66 

Bnna . ..301 

BHHflHKania.. 95 

Bnaninie . %.113 

BnacTb. 1 

Bffi^pa^HHa ntei .... 333, 334 

Bo3Bpan*eHie aapa ..251 

Bo3HarpajKseHie. 3Q0 

BospacT'b ........ 17, 318 

Bonn. 22 

■ BpeM5i. 48 

B'b'fe3£’b ..142 

Bbintn'b ..383 

BbiKyn-B poflosoro HM^nin OTTb ny- 

HceposaeBi,. 136 

BbiMopoHHoe HMymecTBo .... 395 

B4pOHcnoB-feffaHle. 7 

PocTHHirna .293 


Ctp 

AaBHocTb HCKonan, 49 h npio6p£~ 

TaTenbHan .97 

.QapeHie .248 

^BHXCHMOCTb .67 

^epxcanie ..113 

^HKOe XCHBOTHOe ....... 305 

flo6pocoB*fecTHoe Bna^-feHie . . . 117 

HoBipenHOCTb .284 

.QorOBop'b. IloHnTie o floroBop-fe . 184 

flonroBOe HMymeCTBO .361 

AyxosHoe saB^m, cm. 33B^maHie . 

flymeBHO-6onbHofi.18,364 

HyinenpHKa3HHK'b .409 

.Q'feecnocodHOCTb. . 17 

fl’fencTBie, KQ.K'b o6 , beKT , b npaBa . 165 

Ebpbh. 7 

)KeHa.21,320 

>KHTentCTBO. CepBHTyT*b noHH3~ 
neHHaro x<HTenbCTBa—335; m 4- 
CTO JKMTen&CTBa 3K6HH—321, 

329 M'fecTO 3KHTejiBCTBa E'fc'reft . 639 
3a6jiy5Kflenie ......... 25 

SaBnafl^Hie.104 

SaB^maHie.363 

SanaTOK'b .195 

SaeMt . 240 

3aKjianHan .. 126 

Saiman'b.127 

3aKOH , b.57 

3ajioronpHHHMaTenb.123 

Sanort ........... 120 

3aM^>na HcnonHenin ...... 218 

3anoB-feflHHn BpeMeHHo-3anoB'fe£- 

Hbin HM^sin.70 

3anponaxca . ..235 

3apoiEEbmii>. 5 

3acTpo^Ka. 147 

3aneTTb 219 

3amHTa npaB'b . 

Hrpa ............ 244 

HsaaTenbCKifi floroBOp'b .... 157 

HsodpiTeme . , 159 

HwymecTBo 75 

HHocTpaHnH .■, „ 7 
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CTp. 

HHTepec'b .306 

HnoTeKa .. 92 

HcrtojiHenie.214 

Hcto^hhkh npaBa . 54 

Ka3Ha.395 

KnaffB. 103 

KjiaccHtfcHKayis: . . 87, 182, 227, 298 

KoMneHcaiuH cm. sanenbr .... 219 

KoHTpareHTTb. rioHsme o koht- 
pareHTax'fc—439; floroBop’b Me;>K“ 

By OTcyTCTByioLflHMH KOHTparen- 

T2LMH ..450 

KpecTbane. 7 

Kyiuia—npofla^ca .228 

JleraT'b . . . ..407 

Jlumn poflCTBa ..381 

JlKlJO $H3HHeCK0e, 4 K lOpHflHHeCKOe, 11 

MaiopaT'b .71, 397 

MnpoBan cfl'krrKa .225 

MonauiecTBO 367, 368 

M%Ha ..238 

Haew 'h HMyifleCTBa .254 

HaeMb ycnyr'h .269 

Haen-B npHcnyra .274 

HaKa3T> .34 

HanHHHOe HMymecTBO . . . 361, 405 

HacHjiie .25 

Hacjiiflosanie .... 357, 383—399 

Hacji-feflCTBO . . . 360 

HaTypaflbHoe otfHSaTejibCTBO . . 180 

HaxoflKa.101 

HeflBHJKHMOCTb ..67 

Hefl’kHCTBHTejIfeHOCTb Cfl’fejlKH . . 35 

He3aK0HH0e Bnaflime . . . 7 . 117 

HecoBepmeHHon'feTHie .19 

HecocTOHTenbHOCTb.221 

HeycTOHKa . 199 

HoBauin .218 

HoTapiaT'B . . . .*.413 

Hiflpa ..107 

06e3ne*ieHie .193 

OSManij ..25 

06oramenie.310 

O6o'co6nesie .404 

06 , beKT , b. Cm. semt.66 

06ma3 co6cTBenHOCTB.108 

OdmHHHan co6cTBeHHocTb . . .110 

Oftbianoe npaBO.56 

06si3aTenbCTBO ........ 161 

OneKyHCKasi anacTb ...... 346 

OnHCb .. 351, 404 

OnpOBepmuMOCTB Cfl/fejiOK’B . . . 361 

OTKast .407 

OTpegeHie ........ 219, 401 

OTcpoHKa .212, 213 

Othlsth ofiesyaOB'b ...... 353 


■ Gtp. 

Omn6Ka .25 

0(|)(t)epTa ..185 

O^HCTKa.206 

riacnopT'b .273 

Hepeflana.94 

nepefli.fl'b .407 

riepepa6oTKa ......... 105 

riep(|)eKL{iH.186 

rioBHHHOcTH pean&Hbia, .... 133 

noflpHfli>. 277 

FIoiKaftoBaHie 96 

rio>KepTBOBaHie.252 

rio5KH3H6HH06 Bjiafl^me 145, 389, 393 

IIoKJia>Ka ...... .289 

IlOKynKa npeHMymecTBeHHan. . . 138 

rion^ .. . . 21 

rionb30BaHie .144 

ncmbSOBJiafl^Hie.144 

rion5iKH .•. 7 

rioneHHTeflbCTBO . •.354 

riopyHeme ..281 

nopyqKTejibCTBO.202 

riocTaBKa .235 

IloTpaBa. 305 

flpaBOHapyrneme . 45, 298 

npaBOcrracofinocTb . . . . 6, 15, 318 

ripeflCTaBBTen&CTBo ..37 

npeflCTaBJieHie .381 

npeeMCTBo . .. 358, 407 

npeJiiodOfl^aHie.327 

IlpHBHJierifl: * . 160 

npHflanoe .......... 339 

npH3HaHie K'b Hacn-feflOBaHiio . . . 360 

npHHafljreJKHOCTb .24 

npHHyaqjeme . :.25, 27 

ripHHHTie Hacfl'feflCTBa . . . . 399 

npHpamenie . 100, 385 

ripHTBOpHblJT Cfl’fenKH.25 

ripocpoHKa .. 211 

FIpoueHTH ... *.241 

Pasfl'fcn'b . . ■.406 

PacnucKa nnaTe^KHan, 214 coxpan- 

nan .291 

PacToqHTenbcTBO . . . 20, 355, 367 

Perpeccb . 178, 204 

PoflHTecbCKasi BiiacTb . 330, 336, 341 

POflOBEH HeflBH5KHMOCTB .... 68 

POflOBHH o6H3aTentcTBa ..... 172 

POflCTBO $H3HBeCK0e . 319 

PocTOBmHaecTBO .241 

PyKonpHKnaH^HK'b ..370 

P'feKH .83 

CaMoy6iHCTBO.365 

Cbohctbo .319 

Cfl'fenKa cm. aKT'b lopHflHHecfdH. 
CeMeHHaa co6cTBeHHOCT& . . . .111 
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GtP- 

CepBHTyTH .140 

GnisHie .. 220 

* Cny^ai*. 47, 303 

CnepTb .«. 7 

CM’fenieHie .100 

CoOcTBeHHOCTis .79 

CoBepiiieHHon'fciTie.19, 366 

CornaineHie cm. rrep^eKUiss 
Coflepmame, cm. anHMeHTH 
CojiH^apHoe o6a3aTenbcTBQ . . . 175 

CpOK'E*. 33 

Ccysa .266 

OrpaxoBame .294 

Cy6cTHTyiU5i .377 

Cy6i,eKTHBHoe npaBO 3 

CyS'BeKT'b cm. jihiio. 

Cydporaijis,.224 

CyMacmecTBie.18, 364 

Cynpyxcecicasi BJiacTb.320 

TapH$HbiH MoroBopi> ..... .276 
ToBap^mecTBa .285 


GTp 

TpaHCMHCdst.403 

ydbiTKH (Bpeflis) ..301 

Yros&e . 141 

Yrp03a : 26 

Y3aK0Heme.335 

YKa3Haa aacTB ..383 

YKp^nneHie.. . 90 

Ycjiosie .30 

YcTymca Tpe6oBaain (ueccin) . . 221 

YcHHOBneHie .334 

YTBep^KfleHie ..378 

YnacTie .83 

Yiiiep6a> ..301 

3>a4)HjiiH .323 

<J>opMa. 192, 369 

XyaoiKecTBeHnasi cc^ctbchhoctb 156 

U^Ha .232 

HnnineBoe npaBO ..148 

IilTpa^'B ..306 

©KcnpoixpiaiUH .112 

Hbkb 3aeMHaro nucbMa . , . . 245 






































